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c. Defendants® proposal:
Parties simultaneously exchange Expert Reports July 17, 2009
Expert Depositions July 21-23, 2009
Parties simultaneously exchange Rebuttal Reports July 27, 2009

d. Justification for defendants’ proposal:

Defendants' propose simultaneous exchanges of initial expert reports ard rebuttals in
order to allow both sides the opportunity to offer rebuttal reports, rather than affording only the
FTC's experts the ability to offer rebuttals. Defendants intend to immediately file a motion to
extend the discovery deadline to July 27, 2009 in order to accommodate expert report exchange
and depositions after the July 15, 2009 discovery deadline in the current scheduling order. The
experts should have the benefit of, and sufficient time to consider the full factual record before
they finalize their opinions and reports. Given the expected volume of both testimonial and
document discovery, it would be unreasonable to expect the experts to have fully analyzed the
discovery record by the close of fact discovery. Under Defendants' request to extend the
discovery deadline, July 15, 2009 would become the cut-off for all fact discovery, and expert
discovery would occur prior to the July 31, 2009 deadline for the FTC's supplemental
memorandum in support of its motion for a preliminary injunction. Importantly, Defendants'
request to extend the discovery deadline to accommodate expert discovery would not affect the
ultimate briefing deadline of Augus_t 14, 2009. The FTC has had the benefit of discovery
obtained during the course of its eight month investigation and should not require a substantial
time between the close of expert discovery and the filing of its supplemental memorandum on
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July 31, 2009. Furthermore, the FTC has offered no reason, apart from the current scheduling

order, as to why the expert discovery schedule proposed by Defendants is objectionable.

3. Allocation of Time for Third-Partv Depositions:

a. FTC’s proposal: The time for each third-party deposition shall be allocated
evenly between the FTC (3.5 hours) and the defendants (3.5 hours).

b. Justification for FTC’s proposal:

This preliminary injunction proceeding presents the first opportunity for any party to
conduct a Federal Rules deposition of any third party. Depositions present an important
opportunity for the parties to obtain evidence to present to the Court for its consideration. As
such, it is imperative that the FTC and Defendants have the same opportunity to develop
deposition evidence. Defendants assert that they should control five hours of the seven hour
deposition of any witness who submitted a declaration to the FTC or of whom the FTC
conducted an investigational hearing. Unlike Defendants' party witnesses, with whom they have
unlimited access, the FTC's third party witnesses are independent persons. The fact that a third
party submitted a declaration that supports the FTC's case does not mean that they should no
longer be considered third parties for purposes of this proceeding. More importantly, the FTC
should not be denied a reasonable opportunity to develop evidence from third parties to respond
to the arguments Defendants make in their June 12 opposition to the FTC's initial Motion for

Preliminary Injunction.

Thus, it is the FTC's position that deposition time should be split evenly. Defendants
have had, and continue to have, as much right to contact the FTC's third-party declarants as the

FTC does. Furthermore, because the FTC has provided Defendants with all declarations
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received to date, Defendants already have access to the facts and opinions that these third parties
have shared with the FTC — a considerable advantage. Likewise, the FTC believes that
third-party witnesses who have provided Defendants with letters supporting the merger should
also continue to be treated as independent third parties, with deposition time split evenly

between Plaintiff and Defendants.

c. Defendants’ proposal: If the FTC has previously conducted an investigational
hearing or obtained a declaration from a third party witness, the time for that
witness’ deposition shall be allocated as five hours for the defendants and two
hours for the FTC. If the defendants have previously obtained a letter or
declaration from a third party, the time for that witnesses’ deposition shall be
allocated as five hours for the FTC and two hours for the defendants. In all other
cases, the time for each third-party deposition shall be allocated evenly between
the FTC (3.5 hours) and the defendants (3.5 hours).

d. Justification for defendants’ proposal:

As noted above, the FTC has had the opportunity to take substantial discovery during the
course of its investigation. Defendants were not permitted to participate in any third party
hearings and will be limited to the following six weeks to take all third party discovery necessary
to rebut the FTC's claims. With respect to third parties from whom the FTC has already
obtained declarations or testimony, FTC insists on "equal" time with Defendants. But the FTC
has already had a first round of testimonial discovery from these witnesses, and demanding the
same amount of time now will further tilt the discovery process substantially in the FTC's favor.
These depositions will be the first opportunity for Defendants to obtain discovery from such
third parties. Having already obtained substantial discovery from these third parties, the FTC
should be focused in its questioning and will not require the same amount of time as the two

Defendants that do not have the advantage of a prior deposition. Despite the fact that the FTC
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had the opportunity to conduct discovery of any third parties during its investigation, with

respect to third parties from whom the FTC has not previously received declarations or

testimony, Defendants are willing to split deposition time equally. In addition, to the extent

Defendants have previously received letters of support from certain third parties, Defendants are

willing to give the bulk of deposition time to the FTC.

Dated: June 3, 2009

Respectfully submitted,

Wy 28—

MKTTHEW J. REILLY (D.C. Bar No. 457884)
JEFFREY H. PERRY (D.C. Bar No. 465991)
NICHOLAS A. WIDNELL (D.C. Bar No. 439474)
Attorneys

Federal Trade Commission

Bureau of Competition

600 Pennsylvania Ave., N.-W.

Washington D.C. 20580

Telephone: (202) 326-2350

Facsimile (202) 326-2286

Email: mreilly@ftc.gov

Attorneys for Plaintiff
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ORDERED:

Dated:
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/s/ Arman Y. Oruc

Simpson Thacher & Bartlett LLP
601 Pennsylvania Avenue, N.W.
North Building

Washington, D.C. 20004
Telephone: (202) 220-7799
Facsimile: (202) 220-7702

aoruc@stblaw.com

Counsel for Defendant CSL Limited

/s/ Deborah L. Feinstein
Amold & Porter LLP

555 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: (202) 942-5015
Facsimile: (202) 942-5999

Deborah.Feinstein@aporter.com

Counsel for Defendant Cerberus-Plasma Holdings, LLC

The Hon. Colleen Kollar-Kotelly
United States District Judge
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