[

OO0 -1 i B W

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

SACV0(9-800 DOC(ANX)

Federal Trade Commission, Case No.:
ORANDUM iIN SUPPORT
OF FTC’S MOTION FOR
TEMPORARY RESTRAINING
Plaintiff, ORDER WITH ASSET FREEZE

AND OTHER EQUITABLE
RELIEF, AND ORDER TO

SHOW CAUSE WHY A
PRELIMINARY
INJUNCTION SHOULD NOT
ISSUE ..
v cogn B
Loss Mitigation Services, ef al. m%; -
e
Defendants. ; t i;‘_ =
Ton @
-2

[/

EXHIBITS TO PLAINTIFF’'S MEMORANDUM IN SUPPORT OF FfiTC’S
MOTION FOR TEMPORARY RESTRAINING ORDER WITH ASSET FREEZE
AND OTHER EQUITABLE RELIEF, AND ORDER TO SHOW CAUSE WHY A

PRELIMINARY INJUNCTION SHOULD NOT ISSUE

a3id



[ N - S e O I S B

NN NN NN N NN e e e e e e e e
o 1 AN R W ND= O O 0NN R W NN

TABLE OF CONTENTS

INTRODUCTION. . . . e e 1
L. THE PARTIES. .. . e 2
A, Plamtiff. ... 2
B. Defendants.. . . ... 2
II. JURISDICTION AND VENUE. ... ... e 5
. BACKGROUND ON THE MORTGAGE FORECLOSURE CRISIS.. ... .. 5
IV. DEFENDANTS’ DECEPTIVE PRACTICES. ........... .. ........... 6
A. Defendants Misrepresent that They Will Obtain a Loan
Modification or Stop Foreclosure in All or Virtually All Instances. ... 8
1. Defendants Falsely Claim a High Probability of Success.. .. ... 8
2. Defendants Deceptively Promise Attractive Lender
CONCESSIONS . ..ottt 10
3. Defendants Falsely Claim that Consumers’ Modifications
Have Been “Approved”. ... ... ... .. . . 12
4. Defendants Make Various Other Misrepresentations to
Entice Consumers to Pay an Up-FrontFee................. 13
5. After Collecting the Fee, Defendants Become Difficult to
Reach and Often Fail to Obtain Promised Loan
Modifications. ............. . .. 18
B. Defendants Falsely Promise Refunds if They Do Not Obtain
Loan Modifications. . .. ........... .. 19
C. Defendants Mislead Consumers Into Believing That Defendants
Are Consumers’ Lender or Servicer. .. ........................ 21
V.  LEGAL ANALY SIS, .. 26
A. The Court is Authorized to Grant the Requested Relief. . ... ... .. .. 26
B. The FTC Has Met the Standard for Issuance of a Temporary
Restraining Order. .. ... . e 28
1. The FTC is Likely to Succeed on the Merits. .............. 29
a. Defendants Falsely Promise to Obtain Loan
Modifications. .. ............ . .. 30
b. Defendants Falsely Promise Refunds if They Fail to
Obtain Loan Modifications . .. .................... 31

i




[ N - S e O I S B

NN NN NN N NN e e e e e e e e
o 1 AN R W ND= O O 0NN R W NN

D.

E.

Conclusion

C. Defendants Represent that They are Affiliated with

Consumers’ Lenders.. . ..................cov.... 31
2. The Corgorate and Individual Defendants are Subject to
Joint and Several Liability. ............ ... ... .......... 35
a. The Corporate Defendants are Liable as a Common
Enterprise. . . ... 35

b. Defendants Dean Shafer, Bernadette Perry and Tony
Perry Can Be Held Individually Liable for the Acts

and Practices of the Enterprise. ... ................. 37
3. The Balance of Equities Favors Issuance of An Injunction. ... 40
Injunctive Relief Prohibiting Future Misrepresentations and
Collection of Advance Fees is Warranted.. . .................... 40
An Asset Preservation Order is Necessary to Preserve the
Possibility of Final Effective Relief. .. ........ ... .. ... ........ 44
Limited Expedited Discovery is Necessary.. ... ................. 48
......................................................... 50

ii




Nl R N =) Y L R VS S

NN NN NN N NN e e e e e e e e
o 1 AN R W NN = O DD 0N N R W NN = O

TABLE OF AUTHORITIES

CASES

Am. Home Prods. Corp. v. FTC,

695 F.2d 681 (3d Cir. 1982). .. ..ot e 32,34
Art Nat’l M}[rs. Distrib. Co. v. FTC,

208 F.2d 476 (2d Cir. 1962). .. oo 35
Beneficial Corp. v. FTC,

S42 F2d 611 (BA Cir. 1976). .. oot 32
CFTCv. Am. Metals Exch. Corg).,

991 F.2d 71 (3d Cir. 1993). .. ..o 44
CFTC v. British Am. Commodity Options Corp.,

S60 F.2d 135 (2d. Cir. 1977) .. o oot e 40
Delaware Watch Co. v. FTC,

332 F.2d 745 (2d Cir. 1964). .. ..o 35
Fed. Express Corp. v. Fed. Espresso, Inc.,

No. 97CV1219RSPGID, 1997 WL 736530 (N.D.N.Y. Nov. 24, 1997)..... 48
FSLIC v. Dixon,

835 F.2d 554 (5th Cir. 1987). . o oottt e 48
FSLIC v. Sahni,

868 F.2d 1096 (9th Cir. 1989).. . ... ... e 45
FTC wv. Arlington Press,

No. 980CV9260, 1999 WL 33562452 (C.D. Cal. Jan. 18, 1999).......... 28
FTC v. Affordable Media,

179 F.3d 1228 (9th Cir. 1999).. . ... oo 40
FTCv. Am. Standard Credit Sys., Inc.,

874 F. Supp. 1080 (C.D. Cal. 1994). .. ... ... i 37-38
FTCv. Amy Travel Serv., Inc.,

875 F.2d 564 (7Tth Cir. 1989)... ... ... .. i 30,37, 38, 41, 46
FTCv. Cyberspace.com, LLC,

453 F.3d 1196 (9th Cir. 2006).. . . ..ot e e e 34,37
FTC v. Evans Prods. Co.,

775 F2d 1084 (9th Cir. 1985). . . o oot e e e 27
FTC v. Figgie Int’l, Inc.,

994 F.2d 595 (9th Cir. 1993).. . . ..o 34
FTCv. Fed. Loan Modification Law Ctr., LLP,

No. SAC 09-401-CJC(MLGx) (C.D Cal. Apr. 10,2000)................ 45

il




Nl R N =) Y L R VS S

NN NN NN N NN e e e e e e e e
o 1 AN R W NN = O DD 0N N R W NN = O

FTC v. Freecom Commc 'ns,

401 F.3d 1192 (10th Cir. 2005). . . o oo e e e 35
FTCv. Gem Merch. Corp.,

87 F.3d 466 (11th Cir. 1996).. . ... e 27
FTCv. Gill,

265 F.3d 944(9th Cir. 2001). .. oot 29
FTCv. Gill,

183 F. Supp. 2d 1171 (C.D. Cal. 2001).. . . ... .o 28, 48
FTCv. Gill,

71 F. Supp. 2d 1030 (C.D. Cal. 1999).. . . ... ..o 32
FTCv. HN. Singer, Inc.,

668 F.2d 1107 (9th Cir. 1982)... .. .. ..o 27,28, 41, 44
FTCv. Int’l Computing Concepts, Inc.,

No. 5:94CV1678, 1994 WL 730144 (N.D. Ohio Oct. 24, 1994). ......... 34
FTCv. JK. Publ’ns, Inc.,

99 F. Supp. 2d 1176 (C.D. Cal. 2000).. . . ... ..ot 35,37,38
FTC v. Kennedy,

S74 F.Supp. 2d 714 (S.D. Tex. 2008).. . . . oo v v e e 36
FTC v. Kitco of Nevada, Inc.,

612 F. Supp. 2d 1282 (D. Minn. 1985). . . ... ... .o 38
FTC v. Nat’l Foreclosure Relief, Inc.,

No. SACV(09-117-DOC, 2009 WL 650401 (C.D. Cal. Mar. 6, 2009). . ... .. 45
FTC v. Nat’l Urological Group,

No. 1:04-cv-3294-CAP, 2008 WL 2414317 (N.D. Ga. June 4, 2008). . ... .. 38
FTC v. Neovi, Inc.,

S98 F. Supp. 2d 1104 (S.D. Cal. 2008). . . . ... oo 35
FTC v. Pantron I Corp.,

33F.3d 1088 (9th Cir. 1994). .. ... ... 27,29, 34
FTC v. Productive Mktg., Inc.,

136 F. Supp. 2d 1096 (C.D. Cal. 2001).. . . ... ..o 45, 48
FTCv. QT, Inc.,

448 F. Supp. 2d 908 (N.D. I11. 2006).. . . . ..ot e e 33
FTC v. Sage Seminars,

No. 95-2854, 1995 WL 798938 (N.D. Cal. Nov. 2, 1995). ............... 28
FTC v. Sec. Rare Coin & Bullion Corp.,

931 F2d 1312 (8th Cir. 1991).. . .o oot e 27

v




Nl R N =) Y L R VS S

NN NN NN N NN e e e e e e e e
o 1 AN R W NN = O DD 0N N R W NN = O

FTCv. SlimAmerica, Inc.,

77 F. Supp. 2d 1263 (S.D. Fla. 1999). ... ... ... ... 30, 35
FTC v. Southwest Sunsites, Inc.,

665 F2d 711 (Sth Cir. 1982).. . .o e e 27
FTC v. Standard Educ. Soc’y,

302 U.S. 112 (1937). oot 34
FTC v. Think Achievement Corp.,

312 F3d 259 (7Tth Cir. 2002).. . oo e 31
FTC v. Think Achievement COI/B

144 F. Supp. 2d 993 (N.D. Ind. 2000).. .. ... ... e 35
FTCv. Thomsen-King & Co.,

109 F.2d 516 (7th Cir. 1940).. . ... o e 40
FTCv. Transnet Wireless Corp.,

506 F. Supp. 2d 1247 (S.D. Fla. 2007). . ... ...t 38
FTCv. U.S. Oil & Gas Corp.,

748 F.2d 1431 (11th Cir. 1984).. . . ... .. e 27,28

FTCv. U.S. Oil & Gas Corp.,
No. 83-1702, 1987 U.S. District LEXIS 16137 (S.D. Fla. July 10, 1987). ... 35

FTCv. US Sales Corp.

785 F. Supp. 737 (N.DUIIL 1992). oo e 32
FTC v. USA Bevs., Inc.,

No. 61682, 2005 WL 5654219 (S.D. Fla. Dec. 5,2005).................. 45
FTCv. Warner Commce’'n,

742 F2d 1156 (Oth Cir. 1984).. . .. ... e e 40
FTC v. World Travel Vacation Brokers, Inc.,

861 F.2d 1020 (7th Cir. 1988).. . ... e e e 44, 46
FTCv. World Wide Factors, Ltd.,

882 F.2d 344 (9th Cir. 1989).. . ... ... .. . i 27,28, 29,40
In re Cliffdale Assocs., Inc.,

I03 F.T.C 110 (1984). ..o e 29, 34
In re Removatron Int’l Corp.,

ITT F.T.C. 206 (1988). . . o oo e e e 33
In re Nat’l Credit gmt Group, L.L.C.,

21 F. Supp. 2d 424 (D. J. 1998) ................................ 45, 46

In re Telebrands Corp.,
140 F.T.C. 278 (2005) ............................................ 33




Nl R N =) Y L R VS S

NN NN NN N NN e e e e e e e e
o 1 AN R W NN = O DD 0N N R W NN = O

In re Thompson Med. Co.,

104 F.T.C. 648 (1984). . . oot e 33,34
Kraft, Inc. v. FTC,

970 F.2d 311 (7th Cir. 1992).. . . .ot e e 32
Reebok Int’l, Ltd. v. McLaughlin,

49 F3d 1387 (9th Cir. 1995).. . ..o e e 47
Removatron Int’l Corp. v. FTC,

884 F.3d 1489 (1st Cir. 1989). . . .o e e 33
SEC v. Bankers Alliance Corp.,

881 F. Supp. 673 (D.D.C. 1995). .. ..o 47
SEC v. Parkersburg Wireless LLC,

156 FR.D.S29(D.D.C. 1994). .. .. e 47
SECv. Unifund SAL,

910 F.2d 1028 (2d Cir. 1990) .. . ..ot e 48
Sunshine Art Studios, Inc. v. FTC,

481 F2d 1171 (Sth Cir. 1973). . o oo e 35
United States v. First Nat'l City Bank,

379 U.S. 378 (1965). . oo 47
United States v. Laerdal Mfg. Corp.,

73 F.3d 852 (Oth Cir. 1995).. . ..o e 27
United States v. Odessa Union Warehouse Co-op,

833F.2d 172 (9th Cir. 1987) .. v v it e 28,29
Waffenschmidt v. Mackay,

763 F.2d 711 (Sth Cir. 1985). . . oo e e 47

STATUTES

IS UL S G QAL o 2
LS UL S G § A5, o 1,2,22,29
LS UL S C. § 53, o 2,5,27
28 U.S.C. § 133 0. o e 5
28 U.S.C. § 133 o e e 5
28 U.S.C. § 1345, 5
Fed. R. Civ. P. Lo 28
Fed. R.Civ. P. 26.. . .o e 28, 48

vi




Nl R N =) Y L R VS S

NN NN NN N NN e e e e e e e e
o 1 AN R W NN = O DD 0N N R W NN = O

Fed. R.Civ. P.30.. . 28

Fed. R. Civ. P. 33 . o 48
Fed. R. Civ. P. 34, oo 28,48
Cal. Civ. Code § 2945 et Seq... . . o oo v vt e e 29, 41
Cal. Bus. & Prof. Code §§ 14701-02.. .. ... ... ... ... 30, 34,43
Colo. Rev. Stat. § 6-1-1101 et seq.. .. ... e 29
765 I1l. Comp. Stat. § 940/1 et seq.. .. ... 30
Ind. Code § 24-5.5-2-1 et seq.. .. ..o 30
Md. Code Ann., Real Prop. § 7-301 et seq.... ... ... 30
Minn. Stat. § 325N.01 e 5eq... . . ..o oot e 30
Mo. Rev. Stat. § 407.935 et seq.. .. ... e 30
N.H. Rev. Stat. Ann. § 479-B:l etseq.. ....... ... .. 30
R.I.Gen. Laws § 5-79-1 et seq.. ... ..o e 30
OTHER
S.Rep. 103-130 (1993). .. oot 28

vii




[ N - S e O I S B

NN NN NN N NN e e e e e e e e
o 1 AN R W ND= O O 0NN R W NN

INTRODUCTION

Defendants target consumers across the country in what for many is their
moment of greatest financial distress — when they are no longer able to afford their
monthly mortgage payments and face the loss of their homes to foreclosure. To
obtain an advance fee, typically $2,500 to $5,500, Defendants deceptively tell these
consumers that in all or virtually all cases, Defendants can lower consumers’
mortgage payments and save their homes from foreclosure. Defendants deceptively
claim to be so certain of their ability to get results that, if consumers pay the fee but
do not receive a loan modification, the fee will be refunded. Defendants also
deceptively lead many consumers to believe that Defendants are actually a
department of the consumers’ lender or servicer, or are affiliated with, working with,
or authorized by the consumers’ lender or servicer, and that Defendants are making
consumers a last-chance offer to save their homes.

The effects of Defendants’ deception are devastating for many consumers.
Once Defendants collect their advance fee, they do little, if anything, to help
consumers obtain a loan modification. They string consumers along, telling them
that a modification is in the works and that consumers need not worry about
foreclosure. Yet, Defendants fail to obtain loan modifications in numerous cases.
Many consumers have gone into foreclosure while waiting for Defendants to deliver
the promised results. Others have discovered that they could more effectively
negotiate a loan modification or other workout on their own. When these consumers
request refunds after realizing that Defendants have failed to deliver the services or
produce the results they promised, Defendants routinely deny the requests. Adding
insult to injury, after hiring Defendants, many consumers have lost not just their
homes, but also the thousands of dollars in up-front fees they paid for Defendants’
false promises.

Defendants’ practices violate Section 5 of the Federal Trade Commission Act

(“FTC Act”), 15 U.S.C. § 45. To immediately halt Defendants’ illegal practices and
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preserve assets necessary for consumer redress, Plaintiff Federal Trade Commission
(“FTC”) seeks, under Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), issuance of a
temporary restraining order (“TRO”) with an asset freeze and an order to show cause
why a preliminary injunction should not issue. The proposed TRO would enjoin
Defendants’ illegal conduct and their collection of advance fees before performing
the promised services, preserve assets and documents, and require Defendants
promptly to report limited information about their business. This relief is necessary
to prevent continued harm to consumers, dissipation of assets, and destruction of
evidence, thereby preserving the Court’s ability to provide effective final relief to
consumers injured by Defendants’ illegal practices.
L. THE PARTIES

A. Plaintiff

The FTC is an independent agency of the United States government created by
the FTC Act. 15 U.S.C. § 41. The FTC enforces Section 5(a) of the FTC Act, 15
U.S.C. § 45(a), which prohibits unfair or deceptive acts or practices in or affecting
commerce. Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), authorizes the FTC,
through its own attorneys, to initiate federal district court proceedings to enjoin
violations of the FTC Act and secure appropriate equitable relief, including rescission
of contracts and restitution, the refund of monies paid, and the disgorgement of ill-
gotten gains.

B. Defendants

Defendants consist of a group of interconnected individuals and corporations,
some of which were involved in marketing and brokering mortgage loans before
beginning to market mortgage loan modification and foreclosure relief services.

Defendant Synergy Financial Management Corporation, doing business under
the fictitious business names Direct Lender and DirectLender.Com (“Synergy” or
“Direct Lender”), is a California corporation. PX 24 (Redding), Att. A, at 683. Its

principal place of business is 8700 Warner Avenue, Suite 200, Fountain Valley,
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California 92708. Id., Atts. A, 1, at 683, 707; PX 04 (Dondi), Att. B, at 55. Prior to
late 2007, Direct Lender operated primarily as a branch network of mortgage
brokerages, resembling a mortgage banking franchisor. PX 24 (Redding), Att. V, at
1049-53. In or around late 2007, concurrent with a sharp decline in the mortgage
brokerage market, Direct Lender expanded its operations to include the advertising,
marketing and/or selling of mortgage loan modification and foreclosure relief
services. Id., Att. W, at 1055-61; PX 04 (Dondi) 2 & Att. A, at 44, 52; PX 14
(Studt) q 3, at 280; PX 05 (Hall) 99 2-3 & Att. A, at 94, 98-112. In or around late
March 2008, Direct Lender informed customers that these “loss mitigation services”
would begin operating under a separate California corporation, Loss Mitigation
Services, Inc. PX 24 (Redding), Att. U, at 1047.

Defendant Loss Mitigation Services, Inc. (“LMS”) is a California corporation
incorporated on February 13, 2008. Id., Att. H, at 704. After purportedly assuming
the loan modification operations of Direct Lender, LMS initially remained at the
same location as Direct Lender and maintained the same personnel and phone
numbers. Id., Att. U, at 1047; PX 16 (Turley), Att. D, at 328. Additionally, through
at least May 2008, LMS corresponded with customers using stationery with emblems
for both LMS and Direct Lender. PX 16 (Turley), Att. D, at 328. Thereafter, and
continuing to the present, LMS maintained its principal place of business at 1700
Carnegie Avenue, Suite 250, Santa Ana, California 92705. Id., Att. H.1, at 345; PX
08 (Osorio), Att. E, at 189; PX 24 (Redding), Att. J, at 734.

Defendant Dean Shafer co-founded LMS with Defendant Bernadette Perry.
PX 24 (Redding), Att. W, at 1055-61. He initially registered the corporation to his
home address, and listed himself in corporate registration documents as CEO, CFO,
Secretary, and a director of LMS. Id., Att. C, at 688. Mr. Shafer has a background in
marketing, and has been credited with creating the direct mail solicitation that LMS
has used since late 2007. Id., Att. W, at 1055-61; see also PX 04 (Dondi), Att. A, at
52 (early solicitation); PX 16 (Turley), Att. V, at 434 (substantially similar later

3
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solicitation). Mr. Shafer is signatory on numerous bank accounts registered to LMS.
PX 24 (Redding), Att. N, at 752-64. Mr. Shafer also opened bank accounts, using
LMS’s business address, for The National Loss Mitigation Association (“TNLMA”).
Id., Att. P, at 774. Mr. Shafer is a signatory on the TNLMA bank accounts and listed
an LMS email address for his contact information. Id.'

Defendant Bernadette Perry, a.k.a. Bernadette Carr, co-founded LMS with
Defendant Dean Shafer. Id., Att. W, at 1055-61. Ms. Perry has a background in
mortgage banking, having worked for Direct Lender prior to 2008. /d.; see also PX
03 (Browne), Att. B, at 41. Ms. Perry became CEO, CFO, Secretary, and a director
of Direct Lender in late 2007, at approximately the time when Defendant Direct
Lender was beginning to market loan modifications. PX 24 (Redding), Att. G, at
701. Ms. Perry also is actively involved in LMS’s operations, serving as its “Senior
Negotiator” for loan modifications, and interacting with consumers and government
officials on behalf of LMS. PX 03 (Browne), Att. B, at 41; PX 16 (Turley) 99 31-34
& Atts. T.1-T.4, T.6-T.8, at 294-95, 406-16, 420-25; PX 20 (Lockwood) 9 6-7 &
Att. B, at 540, 546.

Defendant Marion Anthony (“Tony”) Perry, is President and Acting COO of
LMS. PX 03 (Browne), Att. B, at 41. He has been a licensed real estate agent in
California, and although his license has expired, LMS has marketed its loan

modification services using his expired license. PX 24 (Redding), Att. Y, at 1070-77.

' Although TNLMA appears to be substantially controlled by LMS and its
associates, see infra Part IV.4, TNLMA purports to be an industry association, see
id., and LMS markets itself as a “Premier Certified Member of TNLMA.” PX 19
(White), Att. E, at 538; PX 24 (Redding), Att. Q, S, at 780, 802.
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