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PETITION TO REOPEN AND SET ASIDE CONSENT ORDER

Sasol North America Inc. , fonnerly named Vista Chemical Company and

CONDEA Vista Company, hereby petitions the Federal Trade Commission (the "FTC"

to reopen and tenninate the above-captioned consent order, which became final on

November 13 , 1991 (the "Consent Order

Sumar

The paries entered into the Consent Order in June 1991 to settle

allegations by the staff of the FTC that the acquisition by RWE-DEA Aktiengesellschaft

, In March 2001 Sasol Limited, a corporation organized under the laws of South
Afrca, acquired from RWE the chemicals business of RWE-DEA, including all the
shares of CONDEA Vista Chemical Company (the renamed Vista Chemical Company),
as well as the shares of CONDEA Chemie GmbH and certain other foreign subsidiares.
In September 2001 CONDEA Vista Chemical Company was renamed Sasol North
America Inc. and CONDEA Chemie was renamed Sasol Gennany GmbH. For the sake
of convenience, Sasol North America Inc. and its predecessors-in-interest wil be referred
to hereinafter as "Sasol"



fU Mineraloel und Chemie ("RWE-DEA") of Vista Chemical Company ("Vista ) (the

Acquisition ) would substantially lessen competition in the market for High Purty

Alumina ("HP A"). 2 The main remedy mandated by the Consent Order was the

establishment of a new competitor in the HP A market, Discovery Aluminas, Inc.

Discovery ). The provisions of the Consent Order designed to achieve that result

included the following: (1) licenses to HP A technology owned by RWE-DEA and Vista

(2) assistance to Discovery to design, build and operate a plant that would produce HP A

and (3) an interim agreement to supply HP A to Discovery so that Discovery could begin

building customer relationships even before its plant began production.

As set forth in the anual compliance reports required by Section VII of

the Consent Order, RWE-DEA and Vista fully complied with their obligations under the

Consent Order to transfer technology, provide techncal assistance and supply HP A to

Discovery. The reporting obligations of Section VII tenninated by their tenns when the

Alumina Joint Venture was dissolved as of Januar 1 , 1998. The remaining anual

reporting obligations, contained in Section VIII of the Consent Order, tenninated in

2001.

As shown below, the strctue of the HP A market has changed

dramatically since the Consent Order was negotiated. Thee of Sasol's major customers

2 The Consent Order defines "High-Purty Alumina" as "all grades and types of
alumina produced or sold by Vista as of the date that ths Order is accepted by the
Commission for public comment." The purose of the Consent Order, as stated in
Section IV, was "to establish the Licensee as a viable competitor in the market for High-
Purity Alumia or similar alumnas, and to remedy the lessenig of competition resulting
from the Acquisition as alleged in the Commssion s complaint." (Emphasis added). For
the sake of brevity, in this petition we use the tenn "HPA" to mean "High-Purty Alumina
or similar aluminas." We include in the tenn "similar aluminas" aluminas that are
substitutable with High-Purity Alumina (as defined in the Consent Order).



have begu makng HP A for their own use and/or for sale to third paries. In addition

other suppliers have entered the HP A market, providing aluminas that substitute for and

displace demand for Sasol alumnas. Another important Sasol customer has reduced its

purchases of HP A as a result of shifting to an alternative catalyst material. These factors

along with declinig global sales of refinery catalysts, have forced Sasol to lower its

pnces.

The reduction of Sascl's prices canot , however, be attbuted to HP 

production by Discovery. When Discovery Aluminas was acquired by Alcoa Inc.

Alcoa ) in July 1995, it had not produced a single pound ofHP A for commercial sale.

Alcoa stared production at the Discovery plant in 1996 at the Port Allen, Louisiana, plant

constrcted using Sasol HP A technology. In March 1999 the Environmental Protection

Agency, Region 6 , shut down the plant for environmental violations. Since then, the Port

Allen plant has not produced any HP A. Despite efforts to re-star operations at the plant

the plant was decommissioned in April 200.1 and its environmental operating pennits

were canceled in September 2001.

Since 1999, the market for HP A has remained intensely competitive, with

Sasol's average price remaining below the level that prevailed before the Acquisition.

During the period the Discovery plant was in operation, Alcoa never paid any royalties to

Sasol , as it would have had to do if its HP A revenues had even covered the costs of goods

sold.

3 The license agreements provide for a royalty calculated as a percentage of "
Gross

Contrbution , defined as gross revenues less the cost of goods sold. As discussed below
in every royalty report Alcoa has stated that the Gross Contrbution was a loss and that no
royalties were owed.



These facts strongly support the view that the HP A market has behaved

and continues to behave, in a highy competitive fashion, without the production of

Discovery s Port Allen plant in the market. Accordingly, pursuant to Section 2.51 of the

FTC' s "Organzation, Procedures, Rules of Practice and Standards of Conduct" , the

changed conditions in the HP A market require that the Consent Order be set aside.

THE CONSENT ORDER SHOULD BE SET ASIDE BECAUSE IT IS NO LONGER NEEDED.

Since 1991 , the market for HP A has changed so that there is no longer a

need to maintain Discovery (or its successor) as a competitor in HP A. That conclusion 

based on the following facts, discussed in greater detail below. First, three major

customers of Sasol have integrated backward into HP A production, substantially

reducing, or threatening to reduce, their purchases from Sasol. The alumina produced by

these customers directly substitutes for Sasol's alumina. In addition, other suppliers of

HP A entered the market and now provide alumina supplies that substitute for and

displace the demand for Sasol aluminas. Second, at least one other Sasol customer has

substituted alumina from another supplier, reducing its purchases of HP A from Sasol.

Third, throughout the period since the Discover Port Allen plant first began production

the HP A market has behaved in a competitive fashion. Sasol's average price has fallen

and has stayed low as a result of competitive forces. Fourh and most tellngly, this

history of competition is independent of the Discovery plant. That plant operated for

only one year, durng which it made few sales, even at prices that apparently failed to

cover the cost ofthe alumina sold. In the four and a half years since the Discovery plant

was shut down for violation of environmental regulations, Sasol's average price has been

well below the levels set in 1989- 1991 , before the Acquisition. These facts demonstrate



that competition in HP A is vigorous without the Discovery Port Allen plant and that the

market does not need Discovery to maintain competition. We set first the background.

Background

The Consent Order, which became effective November 13 , 1991 , was

intended "to establish the Licensee as a viable competitor in the market for High-Purty

Alumina or similar aluminas, and to remedy the lessening of competition resulting from

the Acquisition as alleged in the Commission s complaint". (Consent Order, Section IV).

The Consent Order contained provisions "requiring the licensing of: (1) Certain RWE

production technology for high-purity alcohol process alumina; (2) certain Vista

production technology for high-purity alcohol process aluminas; and (3) certain Vista

processing technology for high-purity alcohol process aluminas. The licensed technology

includes both patent rights, trade secrets, and other company know-how . 4 See

Affidavit of JeffT. Fenton, dated November 21 2003 ("Fenton Aff.

), 

As set forth in the anual compliance reports to the FTC required by

Sections VII and VIII of the Consent Order, RWE fully complied with all the provisions

of the Consent Order. It granted the specified licenses to Discovery, and supplied HP A

to Discovery to enable it to begin marketing HP A and to faciltate its development of a

customer base.

4 Analysis to Aid Public Comment on the Provisionally Accepted Consent Order, 56
Fed. Reg. 28910, June 25 , 1991.



Discovery, which was granted the licenses in 1991 , began planng for the

constrction of an on-purose alumina plant at Port Allen, Louisiana.5 The alumna plant

was constrcted in 1995. Alcoa acquired Discovery in July 1995 and began production

in 1996. Sasol understands that it used a combination of CONDE A's "on-purose

technology (used at its plant in Brusbuettel , Gennany), as provided in the CONDEA

Technology package, and alumnum alkoxide hydrolysis, as provided in the Vista

Technology Package. Fenton Aff. , ~ 3. In 1998 the U.S. Environmental Protection

Agency ("EP A ") and the Deparent of Justice began a criminal investigation of the Port

Allen alumina facility and found it to be in substantial non-compliance with

environmental regulations. The EPA shut the plant down at the end of March 1999.

Despite efforts to re-star operations at the plant, the plant has not produced HP A since

that time. The plant was decommssioned in April 2001 and its ynvironmental operating

pennits were canceled in September 2001. Fenton Aff. , ~ 4.

On September 3 , 2003 , Discovery notified Sasol that the Port Allen

facility had been sold to Southern Ionics Incorporated ("Southern Ionics ), a Mississippi

company with headquarers in Columbus, Mississippi, and, in that regard, that the Vista

and CONDEA License Agreements had been assigned to Southern Ionics. Because the

assignent had been made without Sasol' s consent having been obtained, as required by

section 8.2 of both License Agreements, Sasol notified Discover on September 18

2003 , that the License Agreements had tenninated. Fenton Aff. , ~ 5. Pursuant to Section

5 "On-purpose" here refers to a plant that is designed to produce HP A as its primar
product. Sasol's plant at Lake Charles, Louisiana, produces HP A as a by-product from
the Ziegler process, which is designed to produce linear alcohols as the primar product.



V ofthe Consent Order, the correspondence relatig to the tennination of these licenses

is attached as Exhibit 1 to the Fenton Affdavit.

Changes to the HP A Market since the Consent Order

1. New Producers and Increased Capacity of HP A.

Since the Consent Order became final, two of Sasol's alumina customers

have integrated backward into the production ofHP A, and one has signficantly

expanded its production capacity. The HP A produced by Sasol's customers can be

substituted for Sasol's HP A. Customers have done so , reducing their purchases from

Sasol, or in some cases have credibly threatened to do so, forcing Sasol to lower its prices

substantially. Fenton Aff. , ~ 6.

The two customers who integrated backward are Haldor Topsoe and

Engelhard Incorporated ("Engelhard"). Before the Port Allen facility began production

Haldor Topsoe, a long-time purchaser of Sasol's Lake Charles HP A , began production of

HP A in Denmark. Topsoe now ships some of its Dansh HP A production to its catalyst

production facilities in the United States. As a result of its backward integration, Topsoe

reduced its purchases ofHPA from LaRoche Aluminas ("LaRoche , now UOP), putting

further downward pressure on the price of HP A. Fenton Aff. , ~ 7.

In the 1991- 1992 period, Engelhard, another Sasol customer, acquired the

assets ofKatalistiks, a fluidized bed catalytic crackig catalyst maker in Savanah

Georgia. Engelhard converted par of that plant to manufactue HP A. Engelhard

subsequently sold the Katalistis plant to IFP , a French maker of catalysts, but retained

the assets used to manufactue HP A. Engelhard stil operates those assets, sellng much

of the output to Axens, the U.S. catalyst division ofIFP. Sasol also believes that Alcoa



markets HP A from that plant to the global market in competition with Sasol and UOP.

Fenton Aff. , ~ 8.

In the 1996-1997 period, Ako Filtrol integrated backwards into HP A

production at its fluidized bed catalytic cracking catalyst plant in Vernon, Californa.

During the period from star-up to 1998, Ako Filtrol replaced purchases of

:lpproximately 18 milion pounds per year of Sasol HP A with its own production. In

998 , faced with a substantial build-up of its HP A inventory, Sasol entered into a long-

tenn supply contract with Ako Filtrol at a "distress" price. That contract is scheduled to

expire in March 2004. If Sasol and Ako Filtrol do not reach agreement on a new

contract, Ako Filtro wil probably again produce suffcient HP A for its own use. Fenton

Aff. , ~9.

2. Competition from Other Suppliers of Alumina

At the time of the Consent Order, Johnson Matthey, a U.S. producer of

auto catalysts, purchased large volumes of calcined HP A from Sasol. As of today,

Johnson Matthey s purchases of calcined HP A from Sasol have largely been replaced by

purchases of calcined HP A supplied by W. R. Grace ("Grace ). That option apparently

was either not technologically feasible or not economically attractive at the time the

Consent Order was entered into, as Johnson Mattey was not using signficant quantities

of Grace s alumna at that time. Fenton Aff. , ~ 10.

In June 1999, LaRoche sold its Baton Rouge alumina production facility

to UOP. Before that sale, LaRoche had fonned a joint venture (named "CriLar ) with

Criterion Catalyst, the largest producer ofhydrodesulfuzation catalyst, for 50% of the

output of the Baton Rouge facility. Criterion Catalyst was already backward integrated



into aluminas, with its principal production site in Michigan City, Indiana. In April 2003

it was reported that Criterion intends to divest its share of the CriLar joint venture

suggesting that Criterion does not need the alumina from this facility and that it believes

it can obtain any additional alumina it needs from the HP A market at competitive prices.

Fenton Aff. , ~ 11.

On April 25 , 2003 , TOR Minerals in Corpus Chrsti, Texas, anounced

that it had received an order for approximately 4 000 000 pounds ofHP A manufactued

in its Netherlands plant to be supplied to a manufactuer of petroleum and emssion

control catalysts, which Sasol believes to be Engelhard. The press release anounced

that, upon completion of contract negotiations with the customer for this alumina, it wil

build a new facilty in Corpus Chrsti to supply the customer with 6 000 000 to

000 000 pounds per year ofHP A that wil compete with Sasol aluminas. Fenton Aff.

~ 12.

Another supplier ofHPA to he global merchant market that was not

viable in 1991 is Nabaltec, located in Schwandorf, Gennany. It is Sasol's understanding

that the Nabaltec alumnas are used in signficant quantities in fluidized bed catalytic

cracking catalysts produced in the United States in direct competition with Sasol

aluminas. Fenton Aff. , ~ 13.

Finally, production ofHP A has recently become available from Chia.

Details on supply capacities for the products from Shandong Aluminum are not available.

However, Shandong is advertising that its aluminas are available worldwide. Fenton

Aff. , ~ 14.



3. Experience in the HP A market confinns that it is competitive without competition
from Discoverv.

Two mai points confinn that the HP A market has behaved in a

competitive fashion without any competition from Discovery. First, although the average

price ofHP A sold by Sasol vared over the period from 1991 to 2003 . the overall average

was less than it was in the two years before the Acquisition. Indeed, i.1 the four years

since the EP A closed the Discovery plant, the average price realized b .' Sasol in three 

those years has been below the average for the whole period and substantially below the

average prices realized in the period from June 1991 to June 1999. Only in Sasol's most

recent fiscal year has its average price approximated the average for the entire period.

That history shows that competition in HP A continues to discipline prices. Fenton Aft:

, ~

15.

Second, it canot be plausibly argued that the discipline on Sasol's prices

was attrbutable to Discovery plant. That plant apparently produced HP A for sale for

only about 15 months. Moreover, it is hard to identify any effect that sales from the

Discovery plant might have had on Sasol's prices , even though the Discovery HP A was

apparently being sold at prices that did not even cover its cost of goods sold. Fenton

Aff. , ~ 16. That fact is consistent with prices being at competitive levels when the

Discovery plant began production. The history of Sasol's HP A prices following the

6 Sasol does not know exactly when the plant began to produce HP A for sale. The
fist royalty report it received from Alcoa was for the first quarer of 1998. The EP 
closed the Port Allen plant down at the end of March 1999. Using those two dates results
in the 15 month estimate in the text.

7 Pursuant to the license agreements, Alcoa sent quarerly royalty statements to Sasol
covering the period from the first quarer of 1998 through the fourt quarter of 2000. In
each statement Alcoa represented that the Gross Contrbution (defined as gross revenues
less cost of goods sold) was a loss and that no royalties were owed.



shutdown of the Discovery plant confinns that that plant is not needed to maintain

competition in the market.



Conclusion

Because of the strctual changes in the HP A market and the competitive

behavior of that market, behavior that as a matter of simple logic canot be attbutable to

the Discovery plant, there is no longer a need for the remedy contained in the Consent

Order. Accordingly, Sasol's petition to reopen and set aside the Consent Order should be

granted.

Respectfully submitted

CRA V ATH, SWAINE & MOORE LLP

By:

Attorneys for Petitioner
Sasol Nort America Inc.

November 24 2003



UNITED STATES OF AMERICA
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In the Matter of

ALPHA ACQUISITION CORPORATION
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RWE-DEA AKTIENGESELLSCHAFT
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a corporation; and
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a corporation
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AFFIDAVIT OF
JEFF T. FENTON

JEFF T. FENTON, pursuant to 28 U. C. 1746 , declares:

1. I hold the position of Business Manager -- North America: Inorganic

Specialties at Sasol Nort America Inc. ("Sasol"). I submit ths affdavit in support of

Sasol's Petition to Reopen and Set Aside Consent Order. I have held my curent position

or similar positions, since 1991. 1 I have profit and loss responsibility for the marketing

of the high-purty alumina ("HPA") produced at Sasol's Ziegler alcohol and alumina

production facility at Lake Charles, Louisiana. As par of my responsibilities , I had

1 I joined Vista Chemical Company in July 1984. As explained in the Petition
(footnote 1), Vista Chemical Company was subsequently renamed CONDEA Vista
Chemical Company in 1996, which in tu was renamed Sasol Nort America Inc. in
2001.




