


BS. On page 7, it is claimed that “there are no significant impediments to entry.”
Nine West provides no factual basis for this assertion.

Please see our response to A2.

B6. The market share discussion on page 8 & in § 12 of Cohen Supp. Decl. takes
positions which are not bounded by a product market definition. For example, the
10.4 % market share figure at the top of the page appears to assert a product
market including all women’s footwear; whereas, the 12.5% figure in footnote 6
appears to relate to a market composed of all women’s footwear sold in department
stores. The moving papers do not advise the Commission on how it should reconcile
an all women’s footwear market with the claim of substantial product
differentiation. Further, a comparison of shoes offered by Nike or Wolverine to
those offered by Nine West (as shown by the respective websites for those
manufacturers) does not intuitively suggest they operate in the same market,
especially if the products are differentiated by use or type of sales outlet. Further,
without a market definition, it is difficult to predict entry conditions. Finally, on
what measure were these market share figures based?

Please see our response to A1l regarding the market definition. The 10.4% market share
was calculated using available 2007 data for sales by department stores and national
chain stores, while the 12.5% market share was calculated using available data for sales
by only department stores year-to-date July 2007.

Also, various styles by Nike, as well Hush Puppies and Merrell (by Wolverine World
Wide, Inc.), are similar to Easy Spirit, as shown by their respective websites.

B7. On pages 10-11, Nine West claims it cannot estimate RPM efficiencies or
consumer benefits that would accrue from conduct forbidden to it — a fair point.
However, can it detail any efficiencies or consumer benefits lost since, or by reason
of, the decree? Did its contemporaneous business documents at the time it did
engage in the conduct document any such efficiencies or benefits?

Please see our response to A4.

B8. Footnote 8 indicates that Nine West believes “numerous” (how many?)
competitors use “some form of” RPM. If those manufacturers are using a Colgate-
based form of RPM, then it is not entirely clear what the extent and nature of Nine
West’s competitive disadvantage might be. This is especially so in light of the fact
that Nine West indicates that some states will still claim that RPM is illegal as a
matter of state law even after Leegin. The footnote also claims that RPM is “far
from ubiquitous” without providing either a factual basis for the assertion or any
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indication if that would still be true if the product market was reasonably narrow,
e.g., women’s fashion shoes sold in department stores (or even super-premium
women’s fashion shoes sold in up-scale department stores).

As explained also in our response to A3, we have provided all known information
regarding competitors’ use of minimum resale price maintenance. (See Suppl. Mem. at 9

n.8.)

Sincgrely,

Ronald S. Rolfe

Eric D. Rohlck
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Encl.
BY FEDEX
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