UNITED STATES OF AMERICA L{\

A\
BEFORE THE FEDERAL TRADE COMMISSION {\\

In the Matter of
Time Warner Inc., Docket No. C-3709
Turner Broadcasting System, Inc.,
Tele-Communications, Inc., and
Liberty Media Corporation

PETITION OF RESPONDENT
LIBERTY MEDIA CORPORATION
TO REOPEN AND MODIFY

Liberty Media Corporation (“Liberty”), a Respondent in the above captioned matter,
hereby requests the Federal Trade Commission (the “Commission”) to reopen and modify the
Commission’s Decision and Order in the above captioned matter, dated February 3, 1997
(Docket No. C-3709) (the “Order”) as described herein. Liberty makes this request pursuant to
§5(b) of the Federal Trade Commission Act, 15 U.S.C. §45(b), and §2.51 of the Commission’s
Rules of Practice and Procedure, 16 C.F.R. §2.51, because <the request is in the public interest
and because changed circumstances relating to Libérty have arisen that are not expressly
addréssed by the Order.

The Order contemplated the divestiture by Liberty of its ownership interest in Time
Warner, Inc. (“Time Warner”) as the primary relief with respect to Liberty:; only if the conditions
precedent for divestiture were not met (as in fact happenéd) would the Order’s .alternative
provisions establishing limits on the nature and extent of Liberty’s ownership interest in Time

Warner come into effect.’ Thus, it is not surprising that the Order does not address all possible

! Under Paragraph I of the Order, divestiture of the Time Wamer Interests to a separate company was
subject to the receipt of a private letter ruling from the Internal Revenue Service (“IRS”) that the divestiture would
be tax-free. Only if the IRS ruling were not obtained would the alternative provisions of Paragraph II(D) come into
effect. As reported in Respondents’ Joint Compliance Report (April 11, 1997), Respondents, despite their best
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issues relating to Liberty’s continuing ownership of Time Warner stock during the term of the
Order, including the issue of stock loans and their status under the Order.

Because Liberty now has a desire to loan some of its Time Warner stock to a financial
institution in order to avoid incurring substantial costs, it discussed the status of stock loans
under the Order with the staff of the Compliance Office of the Bureau of Competition. While the
staff informed Liberty that loans of Time Warner stock, accompanied by appropriate safeguards
to ensure that Liberty could not direct, control, or influence any voting of the stock, did not
appear inconsistent with the goals of the Order, the staff indicated that this issue could be
resolved only by the Commission and suggested that Liberty might wish to seek a modification
of the Order.

Liberty, therefore, has filed this Petition to Reopen and Modify to confirm that the Order
does not prohibit loans of Time Warner stock, provided that Liberty cannot direct, control, or
influence any voting of Time Warner stock during the period of the loan. This modification is
fully consistent with the goals of the Order and will avoid significant and unnecessary costs to
Liberty during the remaining two and one-half year term of the Order.

Because this petition and accompanying materials contain conﬁdential and competitively
sensitive business information—the disclosure of which may prejudice Liberty or cause harm to
the ongoing competitiveness of the financial institutions discussed herein’—Lib.erty has redacted
such confidential information from the public version of this petition and accompanying

materials. Liberty requests that the nonpublic version of this petition and accompanying

(continued...)
efforts, were unable to obtain the IRS ruling and therefore were relieved of the obligation to accomplish the
divestiture.
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materials and the information contained therein be accorded confidentia] treatment pursuant to

all applicable laws and regulations.

L
Background

Liberty, through its subsidiaries (collectively with Liberty, the “Liberty Parties”),
currently holds 171,185,826 shares of the LMCN-V Common Stock (“LMCN-V Stock”) of Time
Warner.> The LMCN-V Stock is specifically designed to comply with Paragraph II(D)(2) of the
Order, which prohibits the Liberty Parties from acquiring or holding an Ownership Interest (as
defined in the Order) in Time Warner that is entitled to exercise voting power (with limited
exceptions).’

Shares of LMCN-V Stock are only held (and are only able to be held) by the Liberty
Parties.* Ifa Liberty Party transfers shares of LMCN-V Stock to a party other than a Liberty
Party, the shares of LMCN-V Stock must be converted into shares of the Common Stock of
Time Warner (“Common Stock”).’ Shares of LMCN-V Stock are not publicly traded, but
because shares of LMCN-V Stock are, with the exception of voting rights, equivalent to and
convertible into shares of Common Stock, the value of shares of LMCN-V Stock is best

determined by reference to the current market price of shares of the Common Stock. Based upon

2 Affidavit of Neal Dermer in Support of Petition of Liberty Media Corporation to Reopen and Modify
(“Dermer Affidavit”) 2. The LMCN-V Stock is a limited voting common stock of Time Warner, the terms of
which are contained in the Certificate (“Certificate of Designations™) of the Voting Powers, Designations,
Preferences and Relative, Participating, Optional or Other Special Rights and Qualifications, Limitations or
Restrictions Thereof, of Series LMCN-V Common Stock, par value $0.01 per share, of Time Warner Inc., a copy of
which is attached hereto as Exhibit 1. '

3 The order provides that Liberty shall not acquire or hold any interest in Time Warner that is entitled to
EXercise voting power except “(a) a vote of one-one hundredth (1/100) of a vote per share owned, voting with the
outstanding common stock, with respect to the election of directors and (b) with respect to proposed changes in the
charter of Time Warner or of the instrument creating such securities that would (i) adversely change any of the terms
of such securities or (ii) adversely affect the rights, power or preferences of such securities.” See Paragraph II(D)(2)
of the Order and Certificate of Designations.

4 See Certificate of Designations, Section 6.
5
Id.
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the August 23, 2004 closing price per share of Common Stock of $16.47, the 171,185,826 shares
of LMCN-V Stock held by the Liberty Parties have a market value of approximately $2.819
billion.

A. Order prohibitions with respect to Liberty’s ownership interest in Time Warner

The Order does not expressly prohibit the Liberty Parties from lending its Ownership
Interest in Time Warner, and, indeed, is silent on the subject of stock loans. Paragraph I(D)(1)
prdhibits the Liberty Parties, among others, from collectively or individually acquiring or

“holding, directly or indirectly, an Ownership Interest that is more than the lesser of 9.2% of the
Fully Diluted Equity (as defined in the Order) of Time Warner or 12.4% of the actual issued and
outstanding common stock of Time Warmner. The 171 ,185,826 shares of LMCN-V Stock owned
by the Liberty Parties represent approximately 3.77% of the actual issued and outstanding |
common stock of Time Wamner and approximately 3.16% of the Fully Diluted Equity of Time
Warner, based upon information as of December 3 1, 2003 provided by Time Warner to the
Liberty Parties for purposes of determining compliance with Paragraph II(D)(1).

Paragraph II(D)(2) of the Order states that “LMC . . . shall not acquire or hold any
Ownership Interest in Time Warner that is entitled to exercise voting power [emphasis added]
except (a) a vote of one-one hundredth (1/ 100) of a vot.e per share owned, voting with the
optstanding common stock, with respect to the election of directors and (b) with respect to
proposed changes in the charter of Time Warner Inc. or of the instrument creating such securities
that would (i) adversely change any of the terms of such securities or (ii) adversely affect the |

rights, power or preferences of such securities. Provided, however, that any portion of TCI’s and

® Dermer Affidavit §3.
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LMC’s Interest in Time Warner that is sold to an Independent Third Party may be converted into
voting stock of Time Warner.””

As used in the Order, the term “Ownership Interest” means “any right(s) [emphasis
added], present or contingent, to hold \}oting or nonvoting interest(s), equity interest(s), and/or
beneficial ownership(s) in the capital stock of a Person.”® It is important to note that (1) an
Ownership Interes;t must be a “right” (which is not a defined term in the Order, but which
commonly refers to a property interest under law, custom or agreement),’ but an Ownership
Interest can be either voting or nonvoting, (2) the prohibition in Paragraph II(D)(l) pertains to
any Ownership Interest, whether voting or nonvoting and (3) the prohibition in Paragraph

II(D)(2) pertains only to an Ownership Interest that is entitled to exercise voting power, and is

further subj ect to the exceptions contained in clauses (a) and (b) of Paragraph II(D)('Z).10

B. Current desire to lend _ shares of LMCN-V Stock in order to avoid
incurring substantial costs.

The Liberty Parties have a current desire to lend — shares of LMCN-V Stock

to — (“Bank™) in order to avoid incurring substantial costs.!! On [

_, certain Liberty Parties preserved the then current economic value of _

shares of LMCN-V Stock by entering into three forward sale transactions with Bank.'?> On

—, the economic terms of these forward sale transactions were amended and

7 Order, Paragraph II(D)(2).
 Id., Paragraph I(W).

? Webster's Ninth New Collegiate Dictionary, Mirriam-Webster Inc., publishers (1991). See, also Black’s
Law Dictionary, Fifth Edition, West Publishing Co. (1979) which defines a “right” as, among other things, an
interest or title in an object of property; a just and legal claim to hold, use or enjoy it, or to convey or donate it as

[one] may please.
10 also important to note that the proviso in Paragraph II(D)(2) is phrased in the conditional tense and

does not purport to sanction sales as the exclusive method for transferring Ownership Interests. (The Order could
have easily and unambiguously stated that sales of shares were the exclusive method for transferring Ownership

Interests, if that were the intent of the parties.)
: Dermer Affidavit 6.
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the definitive terms for the amended forward sale transactions were set forth in three forward

sale agreements with Bank, each dated as of — (each a “Forward Sale
Agreement”)."” Pursuant to the Forward Sale Agreements, the relevant Liberty Parties have
agreed to reimburse Bank for any costs Bank incurs after _ in borrowing shares of
Common Stock in connection with its hedging activities related to the F or§vard Sale
Agreements.'* For the period from _ through August 23, 2004, the Liberty

Parties have incurred an obligation to reimburse Bank for — in borrow costs

pursuant to the Forward Sale Agreements.'” The reimbursement obligations of the Liberty
Parties to the Bank pursuant to the Forward Sale Agreements are expected to continue at an
average rate of approximately _per month or approximately —per year,
unless the Liberty Parties are able to lend shares of LMCN-V Stock to Bank. '

The Liberty Parties have negotiated a proi)osed form of stock loan agreement (the “Stock
Loan Agreement”) with Bank pursuant to which the Liberty Parties would lend an aggregafe of
_ shares to Bank.'” Pursuant to the terms of the Stock Loan Agreement and
consistent with Section 6 of the Certificate of Desighations, the Bank, upon receiving shares of

LMCN-V Stock loaned pursuant to the Stock Loan Agreement (“Loaned Securities™), would be

(continued...)
2 14 97,
B .
Mg orward Sale Agreements, “Borrow Cost Adjustment”.
' Dermer Affidavit 410.

16 4 q11.

Y 1d 112. The form of Stock Loan Agreement consists of the standard form of Master Securities Loan
Agreement (2000 Version) as published by The Bond Market Association and the Securities Industry Association
(the “MSLA”) and Schedule B to the MSLA (“Schedule B”) which contains certain proposed amendments to the
MSLA in order to address the unique nature of the LMCN-V Stock and in order to add additional representations,
warranties and covenants to the MSLA. See Dermer Affidavit, Exhibit 4.

6 PUBLIC RECORD VERSION



required to have the Loaned Securities converted into shares of Common Stock '3 During the
term of a loan of LMCN-V Stock pursuant to the Stock Loan Agreement (a “Loan”), the Bank
would have all of the incidents of ownership of the Loaned Securities, including the right to vote
the Loaned Securities, the right to transfer the Loaned Securities to others and the i ght to receive
distributions on the Loaned Securities from Time Wamer. The relevant Liberty Party would
expressly waive the right to vote or to provide any consent or to take any similar action with
respect to the Loaned Securities in the event that the record date or deadline for the vote, consent
or other action falls during the term of a Loan.'®

Upon any termination of a Loan,?° the Bank would be required, if the Loaned Securities
are to be returned to the relevant Liberty Party and the Order remains in force, to deliver the
Loaned Securities to Time Warner, including any shares of Common Stock which may have
been distributed in respect of the Loaned Securities during the term of a Loan, to be converted
into the appropriate number of LMCN-V shares. Upon such conversion, the Bank would be
required to return the shares of LMCN-V Stock to the relevant Liberty Party.?! At no time
during a Loan would a Liberty Party hold title to or have the right to vote, confrol the disposition

of or receive distributions from Time Warner on the Common Stock of Time Warner.?

18 Schedule B, Section 8 at Dermer Affidavit, Exhibit 4.

' MSLA § 7.1 at Dermer Affidavit, Exhibit 4. The Bank would have the contractual obligation pursuant
to a Stock Loan Agreement to pay distributions made on the Loaned Securities to the relevant Liberty Party or to
treat distributions as part of the Loaned Securities as described below. To the extent Time Warner made a cash
distribution on the Loaned Securities, the Bank would be required, pursuant to the Stock Loan Agreement, to pay an
amount equal to the cash distribution to the relevant Liberty Party. To the extent that Time Warmer made a non-cash
distribution on the Loaned Securities, the Bank would be required, pursuant to the Stock Loan Agreement, to treat
the non-cash distribution as part of the Loaned Securities and to return the non-cash distribution to the relevant
Liberty Party upon the termination of the Loan, subject to the conversion requirements pertaining to Common Stock
described herein. MSLA § 8 at Dermer Affidavit, Exhibit 4.

20 The Bank would have the right to terminate a Loan at any time, and the relevant Liberty Party would
have the right to terminate a Loan at any time, generally with three business day’s prior notice to the Bank. MSLA
§ 6.1 at Dermer Affidavit, Exhibit 4. See also Dermer Affidavit q16.

2 Schedule B, § 8 at Dermer Affidavit, Exhibit 4.

22 ..
For purposes of relevant tax and securities laws and for purposes of the Order, however, the relevant
Liberty Party would be deemed to own the shares of LMCN-V Stock subject to a Loan. Thus, any shares of LMCN-
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During the term of a Loan, the Bank would be free to sell, pledge, rehypothecate, assi gn,
invest, use, commingle or otherwise dispose of, or otherwise use in its business any Loaned
Securities, including delivering Loaned Securities to other stock lenders who may have
previously lent shares of Common Stock to the Bank. Because the Bank could take any action it
desires with respect to Loaned Securities, the Bank would have no obligation or incentive,
whethér economic, fiduciary or otherwise, to seek the advice or consent of a Liberty Party with
respect to the voting or use of the Loaned Securities.

Furthermore, bas_ed upon Liberty’s experience in the stock lending area, the Loaned
Securities likely would not even be held by the Bank on a proprietary basis but, instead, would
be used by the Bank to close out short positions in the Loaned Securities, to further loan or
pledge the Loaned Securities to third parties, or to deliver the Loaned Securities to one or more
unknown stock lenders who may have previously lent shares of Loaned Securities to the Bank.
As a result, the relevant Liberty Parties likely would not know and would have no right to know
the whereabouts of any Loaned Securities or how the Loaned Securities were being used.

Because shares of LMCN-V Stock held by the Liberty Parties have a low tax basis and
the Liberty Parties do not currently desire to sell shares of LMCN-V Stock,” Liberty may desire
to effect other stock loans prior to the expiration of the Order to generate revenue in the form of
stock lending fees from stock borrowers and, if applicable, to use those fees to offset any

amounts otherwise payable by a Liberty Party to such stock borrower.2* Any loan of additional

(continued...)

V Stock loaned by the Liberty Parties would be considered by the Liberty Parties to be held in their original form for
purposes of determining compliance with the ownership "cap" provisions of Paragraph II(D)(1) of the Order and so
reported in Liberty’s annual compliance report. See Dermer Affidavit q17.

% Dermer Affidavit 4.
2 1d. 95

8 PUBLIC RECORD VERSION



shares of LMCN-V Stock to third parties would be made pursuant to written agreements
substantially similar to the Stock Loan Agreement described above.?

IL.
Legal Standard for Reopening and Modification

The unanticipated desire for the Liberty Parties to lend shares of LMCN-V Stock in order
to avoid significant ongoing costs and the corresponding desire of the Liberty Parties to know,
with certainty, that such a loan does not violate the Order, form the basis for this petition.
Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. §45(b), provides that the
Commission shall reopen a final order to consider whether it should be modified if the
respondent makes a satisfactory showing that "changed conditions of law or fact” or the public
interest so requires. See In the Matter of Rite Aid Corp., 125 F.T.C. 846, 848 (1998); see also
U.S. v. Swift & Co., 286 U.S. 106, 119 ( 1932) (“clear showing” of changes that eliminate reasons
for order or such that order causes unanticipated hardships). Even where changed circumstances
would not require reopening, the Commission may reopen and modify an order on public interest
grounds. See 65 Fed. Reg. 50,636 (FTC Aug. 21, 2000), amending 16 C.F.R. 2.51(b) (2001).

A satisfactory showing sufficient to require reopening is demonstrated when the request
to reopen identifies significant changes in circumstances and shows that these changes eliminate
the need for the order or make its continued application inequitable or harmful to competition.?
The significant and unanticipated costs incurred by the Liberty Parties as a result of their
inability to lend shares of LMCN-V Stock, due to the lack of certainty about how a loan of such

shares of stock would be treated under the Order, and the fact that the requested modification

2 14 N3,
26 See S. Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979).
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would advance the public interest and be consistent with the purposes of the Order all support

reopening the Order and modifying it as proposed herein.
IIL.

The Public Interest and Changed Factual Circumstances
Support Modification of the Order

Because consent decrees have many attributes of ordinary contracts, they should be
construed basically as contracts; thus, any prohibition of a consent decree or order must be found
within its four corners.?’ As stated above, the Order does not expressly prohibit the Liberty
Parties from lending shares of LMCN-V Stock, and Liberty believes such a loan, accompanied
by appropriate safeguards to prevent V(:;ting of or influence on the Time Wamer stock would be
fully consistent with the goals of the Order.

The Forward Sale Agreements, which impose significant costs upon the Liberty Parties,
were not contemplated at the time the Order was issued, and, as a result, the legal status of a
stock loan is not addressed in the Order.  In order to determine if a stock loan would be contrary
to the purposes of the Order, it is important to analyze the prohibitions contained in Paragraphs
I(D)(1) and TI(D)(2), the definition of Ownership Interest, and the nature of any Ownership
Interest or “rights” held By the Liberty Parties in Time Warner. For the reasons set forth in
Exhibit 2 (Status of Loaned Securities) hereto, if is clear that the Liberty Parties would not
| during the term of a Loan hold an Ownership Interest in Time Warner that is entitled to exercise
voting power in violation of Paragraph II(D)(2).

As described in more detail in Exhibit 2, at no point during a Loan could a Liberty Party

direct, control, or influence the voting of Time Warner stock.?® (Indeed, it is likely Liberty will

27 U.S. v. ITT Continental Baking Co., 420 U.S. 223, 233 (1975); U.S. v. Armour & Co., 402 U.S. 673, 682
(1971); see also Hughes v. U.S., 342 U.S. 353 (1952); U.S. v. Atlantic Refining Co., 360 U.S. 19 (1959).

28 See also Dermer Affidavit 15.
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