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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

FEDERAL TRADE COMMISSION

~ DISTRIGT Q& NEVADA '
IN\\‘f DEPUTY

Plaintiff, | CV-S-03-0676-RLH-(LRL)

V.
SEASILVER USA, INC,,

' AMERICALOE, INC., BELA BERKES, STIPULATED FINAL
- JASON BERKES, BRETT JUDGMENT AND ORDER

RADEMACHER, 1nd1v1dually, and d/b/a FOR PERMANENT
Netmark International and NetmarkPro, INJUNCTION AND OTHER
and DAVID R. FRIEDMAN, D.C., EQUITABLE RELIEF RE

Defendants.

David R. Friedman, D.C.

Plaintiff, the Federal Trade Commission (“Commission” or “FTC”), commenced

this action on June 12, 2003, by filing its Coniplaint for Injunctive and Other Equitable
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Relief (“Compléint”) pursuant to Section 13(b) of the Federal Trade 'Commission Act
(“FTC Act”); 15 US.C. § 53(b), charging Defendents Seasilver USA, Inc., Americaloe,
Inc., Bela Berkes, Jason Berkes, Brett Rademacher, also doing business as Ne.trhark
1nternational and NetrnarkPre, and David R. Friedman, D.C., with violating Sections 5
and 12 of the FTC Act, 15 U.S.C. §§ 45 and 52.

The Commission, by and through its counsel, and Defendant David R.. Friedman,

|| by and through his counsel, have agreed to the entry of this Stipulated Final Judgment

._ and Order for Permanent Injunction and Other Equitable Relief (“Final Judgment™) by
this‘ Court in order to resolve all matters arising out of the facfs alleged in the Complaint
and in dispute in this action. The Commission and Defendant David R. Friedman have
consented to entry of this Final Judgmerit without trial or adjudication of any issue of law
or fact herein, and Wlthout Defendant David R. Friedman admitting 11ab111ty or |
wrongdomg for the offenses alleged in the Complaint.

| NOW TI_-IEREFORE, the Commission and Defendant David R. Friedman having |
requested this Court to enter this Final Judgment, IT IS HEREBY ORDERED,
ADJUDGED, AND DECREED as follows:

- ~ FINDINGS

1 | This is an action instituted by the Commission under Sections 5 and 12 of
the FTC Act, 15 U.S.C. §§ 45 and 52, and the Commission:has the authority to seck the -
relief it reqﬁested. | B '

2. ThiS Court has jurisdietion over the subject matter of this case and
Junsdlctlon over all partles and venue in this district is proper.
3, The Commission’s Complaint states claims upon which relief may be

granted against Defendant David R Friedman under Sections 5(a) and 12 of the FTC
 Act, 15 U.S.C. §§ 45(a) and 52. |

4. The activities of Defendant David R. Friedman, as alleged in the

Complaint,’are in or affecting commerce, as defined in Section 4 of the FTC Act, 15

l us.c.s 4.

FINAL JUDGMENT RE DAVID R. FRIEDMAN, D.C. ' _ Page 2
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5. Defendant David R. Friedman waives all claims under the Equal Access to | |
JUStice Act,28 U.S.C. § 2412, amended by Pub. L. 104-121, 110 Stat‘8_47,' 863-64
(1996). | | |

6. Defendant David R. Friedman also waives all rights to seek judicial review

or otherwise challenge or contest the validity of this Final Judgment. Defendant David
R. Friedman further waives ahd releases any claim he may have against the Commission,
its employees, agents, or representatives. . |

7. Entry of this Final Judgment is in the public interest.

8.  Except as provided in Sections I F. and III, the Final Judgmént does not
constitute and shall not be interpreted to constitute either an admission by Defendant
David R. Friedman or a finding by the FCou'rt that he has engaged in violations of the FTC
Act or any other law. | o o

9. This Flnal Judgment resolves claims only agamst Defendant David R.
Friedman and does not preclude the Commission from initiating further action or seeking
any remedy against any other persons or entities, including without lirnitatiqn perso}'nsvo:
entities who may be subject to portions of this Final Judginent by virtue of ‘actions taken
in concert or parti.cipation with Defendants, aﬁd persons or entities in any type -of
indemnification 6r contractual relationship with Defendants.

DEFINITIONS
For the purposes of this F 1na1 Judgment, the following definitions shall apply
- 1. “Advertising” means any written or verbal statement, illustration or
depiction that is designed to effect a sale or create interest in the purchasing of goods or

services, whether it appears in a brochure, newspaper, magazine, pamphlet, leaflet,

i circular, mailer, book insert, free standing insert, letter, catalogue, poster, chart,

billboard, public transit card, point of purchase display, packaging, package insert, label,

film, slide, radio, television or cable television, audio program transmitted over a.

telephone system, program-'lengﬂl commercial (“infomercial”), Internet, or in any other

{| medium.
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2. “Covered product” means any food, drug, or device as defined iﬁ Section
15 of the FTC Act; 45 U.S.C. § 55, or any dietary supplement, or any ingredient or aspect
of any such _fdod, drug, device, or dietary supplement, including but not limited vto
Seasilver, however formulated, or any produet eontaining aloe vera, phyto-silver, sea
vegetables, or the herb Pau D_’Areo. |

3. “Distributor’ > shall mean any purchaser or other transferee of arry covered

product who acquires such product from any Defendant for resale, with or without |

_ valuable-cOnsideration, or any person or entity that offers or sells, or has offered or sold,

such product to other sellers or to consumers, including but not limited to individuals,

‘retail stores, or catalogs.

4.  The terms “and” and “or” in this Final Judgment shall be construed
conjunctively or dlsjunctlvely as necessary, to make the apphcable sentence or phrase

inclusive rather than exclusive.

) 8 - PROHIBITED B_USINESS ACTIVITIES

IT IS HEREBY ORDERED that Defendant David R. Friedman, and any entity

| through which he does business, and his officers, directors, agents, servants, employees,

salespersons, distributors, corporations, subsidiaries, affiliates, successors, assigns, and

those persons or entities in active concert or participation with him who receive actual
' notice of this Final Judgment by pérSonal service, facsirnile, or otherwise, are hereby

: enjoined from making, ‘or assisting others in making, expressly or by implication

b mcludmg through the use of endorsements any false or misleading oral or written
 statement or representation in connection with the advertising, marketing, labeling,

| promotlon offer for sale, dlstnbutlon or sale of Seasilver or any covered product,

| including but not lumted to:

A.  Misrepresenting that any covered product cures Or treats cancer, including

but not limited to multiple myeloma, non-Hodgkin’s lyrn_phoma, lung, breast, and

prostate cancer, and brain tumors;

B. Misrepresenting that any covered product treats or cures diabetes or

FINAL JUDGMENT RE DAVID R. FRIEDMAN, D.C. | Page 4
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enables diabetes patients to reduce or eliminate their insulin medication; |
| C Misrepresenting that any covered product is clinically or scientiﬁcally
proven to be effective in treating or curing over 650 diseases, including cancer and.
AIDS; |

D.  Misrepresenting that any covered product is clinically or scientifically
proven to be effective in treatmg or curing typhoid or anthrax;

E. Mlsrepresentmg that any covered product is chmcally or smentlﬁcally
proven to be non-toxic;

F. _MiSrepresenting the ingredients of any covered product;

G. Misrepresenting the contents, validity, results, concluSions, or
interpretations of any test or study; |

H. Maklng any representation that any covered product causes rapld

‘substantial, or pennanent weight loss without reducing caloric intake; and

I. Makmg any representation about the health benefits, efﬁcacy, or safety of
any covered product, or the performance of the product as it relates to health beneﬁts
efficacy or safety, including but not limited to that such product. |

L. .' Causes rapid, substantial, or peﬁnanent weight loss;
2. Enables users to lose weight, or any specific amount of weight, or
| assists in maintaining weight loss; .‘
3. Is effective in the treatment or cure of any dlsease 1nclud1ng but not
limited to cancer, AIDS, obstructlve pulmonary disease, lyme
- disease, heart disease, and diabetes;
4, Reduces blood pressure; and
5. Is safe, has no side effects, or is non-toxic;

unless, at the time of making such representation, Defendant David R. Friedman

' possesses and relies upon competent and reliable scientific evidence that substantiates the

representation. For purposes of this provision, “competent and reliable scientific:

evidence” shall mean tests, analyses, research, studies, or other evidence based on the

| FINAL JUDGMENT RE DAVID R. FRIEDMAN, D.C. . Page 5
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expertise of professionals in the relevant area, that have been conducted and evaluated in
an objective manner by persons qualified to do so; using procedures generally accepted in
the profession to yield accurate and reliable results.
| - For the purposes of this Section, the term “endorsement” shall mean as defined in
16 C.F.R. § 255.0(b).

Provided, however, that nothing in this Final Judgment shall prohibif Defendant
David R. Friedman from making any representation for any drug that is permitted in

labeling for any such drug under any tentative final or final standard promulgated by the

Fbo_d and Drug Administration, or under any new drug application approved by the Food

and Drug Adnﬁnistration. Nor shall it prohibit Defendant David R. Friedman from
making any representation that is speéiﬁéally permitted in labeling for any product by

regulations promulgated by the Food and Drug Administration pursuant to the Nutrition

Labeling and Educauon Act of 1990.
ITIS FURTHER ORDERED that Defendant David R. Friédman, and any entity

| through which he does business, and his officers, directors, agents, servants, employees,

salespersons, distributors, corporations, subsidiaries, affiliates, successors, assigns, and

|| those persons or entities in active concert or participation with him who receive actual

noﬁcé of this Final Judgment by personal service, facsimile, or otherwise, are hereby
enjoined from providing to any pefsbn or éﬁtity the means énd instrumentalities that
contain anyv claim prohibited under this Section. . For purposes of this Section, "means:
and iﬁsMentalitigsf‘ shall mean any inforiﬁation, including but not necessarily limited
tb'any advertising, labeling, or pfomotional matérials, for use by distributors in their

marketlng or sale of any covered product. -

II. MONETARY JUDGMENT AND CONSUMER REDRESS

IT IS FURTHER ORDERED that
A.  Judgment is hereby entered against Defendant David R. Friedman in the -

_amoﬁnt of Two Million Eight Hundred Thousand Dollars ($2,800,000); provided, |
howevér, that all of this amount except f01_' One Million Dollars ($1,000,000) shall be
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O 00 N O o o W N -

RN N N NN DN ‘
® A & b B O K8 = 30 ® I & O P » 0 = o

suspended.

B. Defendant David R. Friedman shall pay to the Commission the sum of One
Million Dollars ($1,000,000) not later than five (5) days after the date of entry of this
Final Judgment, such payment to be made in cash by electronic funds transfe_r to the
Commission, or to such agent as the Commission may direct, pursuant to instructions
provided by the Commission. Pa'yrnents’may be made from frozen acconnts. '

C.  Allfunds paid pursuant to this Final Judgment shall be deposited tnto a
fund administered by the Commission or its agent to be used for equitable relief,
including .butvnot limited to censumer redress and any attendant expenses for the
administration of any redress fund. In the event that direct redress to consumers is
wholly or partially impracticable or funds remain after redress is c’ompleted; the

Commission may apply any remaining funds for such other equitable relief (including

 consumer information remedies) as it determines to be reasonably related to the

defendants’ practices alleged in the Complaint. Any funds not used for such equitable
relief shall be depesited in the United States Treasury as disgorgement. Defendant David

R. Friedman shall have no right to challenge the Commission’s choice of remedies under

‘thIS Section or the manner of distribution chosen by the Commission.

D. All money paid pursuant to this Final Judgment is 1rrevocably paid to the
Commission for purposes of settlement between the Commission and Defendant David
R. Friedman, and Defendant David R. Friedman relinquishes all right, title, and interest
to assets held by the Comnmiesion in connection with this case. | '

E.  Noportion of the payment as herein prov1ded shall be deemed payment of
any fne, penalty, forfeiture, or punitive assessment. ‘

F. = Inthe event of any default by Defendant David R. Fnedman of any
obligation imposed on him under this Section, including but not limited to the failure to
timely and completely fulfill the payment obligations set Iforth in S'ubsection. II..‘B., the
s'uspenéion of the judgment amount set forth in Subsection II. A shall be vacated as to

Defendant David R. Friedman, and the full amount of that judgment shall immediately

FINAL JUDGMENT RE DAVID R. FRIEDMAN, D.C. | ‘ Page 7
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 become due, plﬁs interest from the date of entry of this Final Judgment pursuant to 28

U.S.C. § 1961, less any payments already made.

G.  Defendant David R. Friedman agrees that, if he fails to timely and
eompletely fulfill the payment and other obligaﬁons set forth in this Final Judgment, the
facts as alleged in the Complaint filed in this matter shall be taken as true in any

| subsequent litigation filed by the Commission to enforce its rights pursuant to this Final
Judgment, including but not limited to, a hondisch'argeability complaint in any

‘bankruptcy case.

H. Defendant David R. Friedman is hereby required, in accordance with 31
US.C.§ 7701 to furnish to the COII]II]ISSIOI‘I his taxpayer identifying numbers (social
secunty number or employer identification number), which shall be used for purposes of
collectmg and reportlng on any dehnquent amount ansmg out of this judgment.

I11. RIGHT TO REOPEN _ ‘ | '
) | IT IS FURTHER ORDERED that, within five (5) business days after the date of |
entry of this Final J_udgment, Defendant David R. Friedman shall submit to the

Commission a truthful sworn statement that shall reaffirm and attest to the truthfulness,

| accufacy and completeness of the financial statements submitted to the Commission by

him dated July 25, 2003.

The Commlss1on s agreement to thls Final Judgment is expressly premised on the.

truthfulness, accuracy, and completeness of such financial statements. Such financial

statements contain material information upon which the Commission relied in

negotiating and agreeing to this Final Judgment. If,_upon motion by the Commission, the
Court finds that such financial statement contains any material misrepresentation or
omission, the suspended judgment entered pursuant to Subsection A of Section II of this

Final Judgment shall become immediately due and payable by Defendant David R.

| _ Friedman, and interest computed at the rate prescribed"under 28 U.S.C. § 1961, as .

| amended, shall immediately begin to accrue on the unpaid balance; provided, hoWever,

that in all other respects this Final Judgment shall remain in full force and effect unless

FINAL JUDGMENT RE DAVID R. FRIEDMAN, D.C. | Page 8






