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California practitioner who lasted perhaps a week (Ex. 15, Att. PP; Ex. 79 18,
Ex. 8 §12; Ex. 10 9 13) and the other did not have foreclosure prevention or loan
modification experience and relied on the overworked non-attorney staff for
instruction even on obtaining sale date extensions. (See Ex. 79 20; Ex. 8 § 13:
Ex.9917; Ex. 10 14.)

Thus, from October 2008, until at least mid-March 2009, to the extent any
work was done for RLG customers, that work was done by staff with little, if any,
legal, foreclosure, or loan modification experience. The team of experienced real
estate attorneys that RLG marketed simply did not exist.

b. RLG Falsely Represented That It Provided “Forensic”
Analyses of Consumers’ Mortgages

RLG’s web site and telemarketers claimed that experienced real estate
attorneys would carefully review and analyze consumers’ mortgages for legal
violations that RLG could leverage in negotiations with lenders. The web site
highlighted RLG’s customized forensic review of each consumer’s case:

There simply is not one right solution for everyone, and no one can

tell you what is right for you without thoroughly analyzing your

legal rights, financial situation and a forensic audit of your loan

documents. We understand the mortgage industry from years of

experience and will use leverage to negotiate to benefit you.
(Ex. 15, Att. V at 738.) (Emphasis added.) An RLG telemarketer called RLG’s
line-by-line review a “trade secret.” (Ex. 12 §8.) Another telemarketer noted
that this “forensic analysis” was the key to obtaining the “leverage” for a loan
modification because after a review, lenders do not opt to “go and defend
themselves in court.” (Ex. 15, Att. M at 516:20-25, 517:13:4-7.) A former RLG
telemarketer confirms RLG claimed to conduct “forensic” reviews of customers’
loan files. (Ex.599.)

Of course, RLG typically failed to conduct even a cursory review of
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consumer’s loan file, let alone a forensic audit. As noted above, RLG did not
have staff capable of performing such an “audit” and rarely did more than seek
sales extensions for consumers. In short, both qualitatively and quantitatively,
RLG lacked the resources to perform the advertised forensic audits on customers’
behalf. Indeed, Rodis told a RLG staff member that RLG customers had not paid
enough for him to pursue court action. (Ex. 9 9 40.)
3. Contempt Defendants Continued RLG’s Violative Business
Practices as ALG

On or about April 13, 2009, D’ Antonio abruptly changed the business
name from RLG to ALG. (Ex. 6 §12.) Though the name was changed, the
business location, management, staff, website, radio advertisements, and
promises of loan modification remained largely the same. Most notably,
D’ Antonio continued orchestrating the operation as before, with Chavarela
stepping in for Rodis as the nominal legal front man. (/d. Y 13-15.)

Specifically, ALG operates from the same location as RLG, 1100 Town
and Country Road, Orange, CA. (Ex. 15942.) ALG’s and RLG’s web sites are
virtually identical, and share the same 800-number for consumers to call for free
consultations. (I/d. 15 9 22; compare Ex 15, Att V with Ex. 15, Att. Y.) Even an
RLG consumer testimonial from “Randy E.” thanking RLG for saving his home
and reducing his principal balance was transformed into a testimonial for ALG.
(Id. 15 99 23-25, Atts. Z, AA, and BB.) Further, ALG’s radio advertisements are

- very similar to RLG’s, encouraging consumers to hire ALG’s experienced

lawyers and “Put the power of America’s Law Group on your side and keep your
home.” (Ex. 15 § 13, Att. J at 477:14-15, Att. K at 481:13-15.) The
advertisements tell consumers ALG’s attorneys can “successfully negotiate lower
mterest rates, lower monthly payments, and even lower the principal balance on
your mortgage.” (Id., Att. J at 477:9-13.)

Moreover, D’ Antonio’s ALG telemarketers make many of the same
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representations as his RLG telemarketers. An ALG telemarketer “warranted” to
the FTC’s undercover investigator that ALG would negotiate an affordable
monthly payment and that ALG would reduce the interest rate, reduce the
principal balance, and negotiate away overdue payments. (/d. § 8, Att. H at
457:8-10.) The ALG telemarketer also advised the undercover investigator his
family did not have to pay the lender, but to pay ALG instead because if they
employ ALG “[t}hey’re not moving.” (Id. 9 8, Att. H at 458:1-3.)

The change from Rodis to Chavarela hardly solves the deficiencies in
D’Antonio’s operations. Rodis, who did nothing meaningful for customers
during his tenure at least had been admitted to practice in California since 1996.
Chavarela was admitted to practice in California on December 3, 2007 (id. § 38,
Att. NN at 927) hardly the highly experienced legal staff D’ Antonio touts to
consumers.

Significantly, RLG customers now appear to be ALG customers. Mere
days after the formation of ALG, an April 16, 2009 ALG press release, posted to
BusinessWire, identifies Chavarela as ALG’s managing attorney, and quotes him
as saying that ALG is in the process of “helping almost 2,000 consumers modify
their loan payments in order to stay in their homes.” (Ex. 15937, Att. LL.) *® As
ALG had been in existence less than one week at that point, the 2,000 consumers
must be those who purchased services from RLG.* Thus, D’ Antonio has merely

continued RLG under a new name.

' The press release also parroted certain of RLG’s routine representations,
identifying ALG as “a leading national law firm” and “one of the country’s top
mortgage law firms.” (Ex. 15§37, Att. LL.)

20 Nor are they likely Chavarela Law Offices customers, which incorporated
less than three weeks earlier on April 1, 2009. (Ex. 15§ 3.E., Att. E.)
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HI. LEGAL DISCUSSION

A.  This Court Has the Authority to Grant the Requested Relief.

The Court has the inherent power to enforce its orders through civil
contempt. Shillitani v. United States, 384 U.S. 364, 370, 86 S. Ct. 1531, 1535, 16
L. Ed. 2d 622, 627 (1966). The FTC, as a party to the original action, may invoke
the court’s powers by initiating a civil contempt proceeding as part of that action.
Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 444-45, 31 S. Ct. 492, 499,
55L. Ed. 797, 807 (1911).

Civil contempt is warranted where there is clear and convincing evidence
that parties knew of and violated a specific and definite order of the court. See
FTCv. Affordable Media, LLC, 179 F.3d 1228, 1239 (9th Cir. 1999). Here there
1s overwhelming evidence that the Contempt Defendants are bound by and
violated unambiguous provisions of the Permanent Injunction and should,
therefore, be held in contempt.

1. D’ Antonio, RLG, ALG, and Financial Group are Bound by
the Permanent Injunction.

Under Federal Rule of Civil Procedure 65(d), a permanent injunction is
binding on a party with actual notice, as well as on any person or entity who has
actual notice and is in ““active concert” with a party. Fed. R. Civ. P. 65(d).

D’ Antonio is a named Defendant and signed and returned an affidavit
acknowledging receipt of the Permanent Injunction in July 2001. (Ex. 3.) Thus,
D’ Antonio has actual notice of and is bound by the Permanent Injunction.

As discussed in Section I1.B, D’ Antonio is an officer and manager of RLG
and ALG. Accordingly, both entities also have actual notice of and are bound by
the Permanent Injunction. See Cal. Civ. Code § 2332; People v. Forest E. Olson,
Inc., 137 Cal. App. 3d 137, 140, 186 Cal. Rptr. 804, 806-07 (Cal. Ct. App. 1982).
Furthermore, as one of the business entities through which D’ Antonio engages in

telemarketing and makes his misrepresentations, RLG is in active concert with
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D’ Antonio and thus subject to the Permanent Injunction. Similarly, ALG is
subject to the Permanent Injunction as a continuation of RLG’s operations
remaining under D’ Antonio’s control.

Likewise, because D’ Antonio controls Financial Group, as its de facto
CEO, his notice of the Permanent Injunction is imputed to Financial Group. /d.
Moreover, Financial Group is in active concert with D’ Antonio, RLG, and ALG.
As discussed supra, Financial Group and RLG share human resources,
accounting, and information technology staff and D’ Antonio is a signatory on
both RLG and Financial Group bank accounts. Financial Group has paid RLG
employees and processed customer payments out of Financial Group bank
accounts. Finally, RLG transferred significant funds from its accounts to
Financial Group accounts. Thus, Financial Group is integrally involved in
D’ Antonio’s mortgage rescue operations. See FTC v. Productive Mktg, Inc., 136
F. Supp. 2d 1096, 1104 (C.D. Cal. 2001) (citing Gemco Latino Am., Inc. v. Seiko
Time Corp., 61 F.3d 94, 98 (1st Cir. 1995) (knowingly aiding and abetting party
in violating court order subjects nonparty to that order)).

2. Clear and Convincing Evidence Establishes that Contempt
Defendants Violated Clear and Definite Provisions of the
Court’s Permanent Injunction.

The Contempt Defendants have violated two clear and definite provisions
of the Preliminary Injunction. First, Contempt Defendants engage in
telemarketing in violation of Section [.B’s permanent telemarketing ban. Second,
Contempt Defendants make material misrepresentations in violation of Section II.

a. Contempt Defendants Violate the Permanent
Injunction’s Telemarketing Ban.

Contempt Defendants violate Section I.B of the Permanent Injunction

permanently banning D’ Antonio, and those in active concert with him, from:

engaging in, or receiving any remuneration of any kind
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whatsoever from, holding any ownership interest, share,
or stock in, or serving as an officer, director, trustee,
general manager of, or consultant or advisor to, any
business entity engaged, or assisting others engaged in
any of these activities, in whole or in part,in . . .
[tJelemarketing or assisting others engaged in
telemarketing.

(Ex. 1 at 5-6.)

The Permanent Injunction clearly defines the term “telemarketing” as “[a]
plan, program or campaign which is conducted to induce the purchase of goods
or services by the ﬁse of one or more telephones and which involves more than
one interstate telephone call.” (/d. at 4.) The telemarketing ban provides “fair
and well-defined notice of the prohibited conduct.” Reno Air Racing Assoc., Inc.
v. McCord, 452 F.3d 1126, 1132 (9th Cir. 2006).

As discussed in Section II.C., Contempt Defendants’ entire operation is
based on a concerted telemarketing “campaign.” Indeed, Contempt Defendants’
devote significant resources to their nationwide radio advertising, which, along
with their web sites, direct consumers to call a toll free telephone number: “If
you want to keep your home.” Thereafter, Contempt Defendants’ telemarketers
receive thousands of consumer calls and aggressively sell their services with false
promises of lower interest rates and monthly payments they can “comfortably”
afford. This coordinated “program,” designed “to induce the purchase of”

D’ Antonio’s loan modification operations’ services, violates the clear and
definite telemarketing ban, |
b. Contempt Defendants Violate the Permanent
Injunction’s Prohibition Against Material
Misrepresentations.

Contempt Defendants violate Section II of the Permanent Injunction,
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which prohibits D’ Antonio, and those in active concert with him, from
misrepresenting, “in connection with the advertising, marketing, promoting,
telemarketing, offering for sale, or sale of any good or service, . . . any fact
material to a consumer’s decision to buy or accept the good or service.” (Ex. 1 at
8-9.) (emphasis added.)

As discussed in Section I1.C, Contempt Defendants make numerous
material misrepresentations in marketing and selling D’ Antonio’s mortgage
rescue services. Specifically, D’ Antonio used RLG and ALG to falsely promise
consumers that: 1) they would not lose their homes and would receive loan
modifications with lower interest rates and affordable monthly payments; and 2)
highly experienced attorneys would fight for them, including conducting
“forensic audits” that would compel lenders to offer affordable mortgage terms.

Blatantly playing on consumers’ fears, RLG consistently misrepresented
that it had been in business for over ten years and had never lost a customer’s
home to foreclosure. Moreover, RLG telemarketers told consumers that once
they became RLG customers, if they did not make their mortgage payment, they
would not lose their homes. An RLG telemarketer went so far as telling a
consumer to sign over their mortgage payment to RLG, because RLG would
protect [her] from foreclosure. In a similar vein, an ALG telemarketer told the
FTC undercover investigator that his family would not lose their home if they
employed ALG and it was better to make payments to ALG rather than their
mortgage holder.

In addition, to convince customers to buy their services, RLG
telemarketers consistently misrepresented that it was 100% successful in
obtaining loan modifications for its customers. The RLG sales script promised
loan modifications and misrepresented that RLG routinely obtained, inter alia,
lowered monthly payments, lowered interest rates, and even reduced principal

balances. RLG telemarketers also promised consumers affordable monthly
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payments that would keep them in their homes.

Similarly, when D’ Antonio created ALG to continue his fraudulent
scheme, the misrepresentations continued. An ALG telemarketer “warranted”
that ALG would obtain an affordable monthly payment for the FTC undercover
investigator’s family. Further, the ALG telemarketer told the investigator “here’s
what we do,” we reduce the principal, we reduce the monthly payment, and we
eliminate past due payments.

However, Contempt Defendants have not achieved the promised results -
customers did lose their homes and did not obtain loan modifications. Former
RLG staff confirm that numerous customers lost their homes to foreclosure. In
addition, due in large part to RLG’s failure to do any work on most manilla files
customers, as many as fifty RLG customers who did not have foreclosure sale
dates scheduled prior to becoming RLG customers, had foreclosure sale dates
scheduled after becoming RLG customers. Moreover, RLG submitted very few,

and obtained even fewer, if any, loan modifications.*’

21" As noted above, a disclaimer that RLG did not guarantee an outcome may
have been added to the sales pitch in approximately late January 2009 and
consumers were sent a four-page fine print retainer agreement, rife with legalese,
noting that RLG had not made guarantees but only expressed opinions and making
the patently untrue claim that RLG had made “no representations” about the cases
outcome. However, these statements do not change the “net impression” of RLG’s
false promises to consumers. Having been exposed to Contempt Defendants’
predatory sales efforts, including that RLG was 100% successful and had never
lost a home to foreclosure, that even if they did not make their mortgage payments
they would not lose their homes, and that RLG would get them affordable monthly
payments with lower interest rates and reduced principal balances, these limited
statements do not vitiate the “net impression” that Contempt Defendants would
prevent foreclosures and obtain highly favorable loan modifications. See FTC v.
Cyberspace.com, LLC, 453 F.3d 1196, 1200 (9th Cir. 2006) (“net impression”
representation misleading even if it also contains truthful disclosures); F7C v.
Medlab, Inc., No. C 08-822 SI, slip op. at 7-8 (N.D. Cal. April 21, 2009) (parties
cannot “innoculate themselves” from net impression with cautionary statements).
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Second, D’ Antonio’s loan modification operations misrepresent that
multiple attorneys with many years of experience in stopping foreclosures and
negotiating mortgage loan modifications review customers’ files and aggressively
negotiate on customers’ behalf. D’ Antonio’s loan modification operations
advertise that experienced staff conduct forensic analyses of customers’ mortgage

loan documents and leverage the results of those analyses in negotiations with
lenders and their legal departments.

In fact, as noted in Section II.C., D’ Antonio’s loan modification operations
do not have the “team” or “staff” of attorneys with the experience prominently
featured in its sales pitches. Rodis was the only attorney whose involvement with
RLG spanned the time period from October 2008 to mid-April 2009, and former
RLG staff describe his involvement on customer files as minimal, if he worked
on them at all. Although RLG employed one other attorney, Nguyen, and
borrowed another, Brimmer, from D’Antonio’s tax relief operation, Nguyen did
not have anything approaching the advertised experience, and left RLG after only
a few days or a week, and Brimmer was not an experienced real estate attorney.
With respect to ALG, Chavarela is under thirty years of age, was admitted to
practice in California a year and a half ago, and incorporated Chavarela Law
Office less than two months ago. D’ Antonio simply has not come close to
providing the mortgage loan expertise he promises consumers.

Finally, RLG attorneys do not conduct a “forensic analysis” of customer
files, pursue legal action against lenders, or, in most instances, even negotiate
with lenders’ legal departments. Rather, as evidenced by RLG, at best,
overwhelmed non-attorneys struggle just to get sales dates postponed, on rare
occasions submitted loan modifications and, on even rarer occasions, if any,

obtained loan modifications.
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B.  Contempt Defendants Should Pay Compensatory Sanctions
After appropriate contempt proceedings,”? Contempt Defendants should be

ordered to compensate consumers victimized by their contumacious acts.
Sanctions for civil contempt can serve two purposes: to coerce the defendant into
compliance or to compensate victims for losses sustained by the contempt.
United States v. United Mine Workers of America, 330 U.S. 258, 303-304, 67 S.
Ct. 677,701, 91 L. Ed. 884, 918 (1947); see also FTC v. Kuykendall, 371 F.3d
745, 764 (10th Cir. 2004) (FTC may seek contempt sanctions in an amount
reflecting the defendants’ gross receipts).

In a civil contempt action, “[t]he measure of the court’s power . . . is
determined by the requirements of full remedial relief.” McComb v. Jacksonville
Paper Co., 336 U.S. 187, 193-94, 69 S. Ct. 497, 501, 93 L. Ed. 2d 599, 605
(1949). Accordingly, the court may award compensatory damages in an amount
sufficient “to make reparation to the injured party and restore the parties to the
position they would have held had the injunction been obeyed.” Vuitton et Fils,
S.A. v. Carousel Handbags, 592 F.2d 126, 130 (2d Cir. 1979).

Here, Contempt Defendants have defrauded consumers out of thousands of
dollars by falsely promising foreclosure prevention and loan modification
services. Contempt Defendants’ should compensate consumers for the monetary

harm caused by their contumacious behavior.”

22 In order to allow the proposed Receiver time to evaluate the Contempt
Defendants’ finances and present a complete report to the Court, as well as to
allow the FTC time to process the evidence to be gathered pursuant to expedited
discovery, the FTC asks that the contempt hearing be set in approximately 60 days.

2 As noted above, the FTC is concurrently filing, pursuant to Federal Rule
of Civil Procedure 60(b), a motion to modify the Permanent Injunction to ban
D’ Antonio from marketing or selling any mortgage-related product or service.

27




O 0 3 N D b W N

N RN NN NN N N N e e e e e b bk e e e
00 1 N W AW = O VO NN R W e O

IV. CONCLUSION

Through a foreclosure prevention and mortgage loan modification
telemarketing scheme, D’ Antonio, and the entities he controls, are falsely
promising consumers that expert attorneys will fight for them, preventing
foreclosures and obtaining loan modifications that will keep them in their homes.
In so doing, Contempt Defendants violated the Permanent Injunction.
Accordingly, the FTC requests that the Court enter the proposed Order to Show

Cause.

Date Submitted: May 26, 2009 Respectfully submitted,

Barbara Y " hun
Attorneys for Plaintiff
FEDERAL TRADE COMMISSION
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