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6. Wellness Programs - THP will be developing additional wellness 
programs with the expectation that its member physicians participate not 
only in program development but also in supporting and promoting these 
programs. 

7. HRA - Currently, THP highly encourages HRA participants to share the 
results of their profile with their physicians, but THP does no follow up. 
After implementation of the clinical integration program, THP and the 
physicians will work together with the participants to assist them in 
modifying and lowering their risk. 

8. Phannacy Assistance - THP currently conducts focused pharmacy reviews 
only on patients with chronic diseases. Under the clinical integration 
program, THP will add to this service assistance with phannacy pre­
authorizations and methodologies for increasing generic utilization. A 
long-term THP objective is for the Pharmacy Benefits Management 
Committee to develop a single formulary that will apply to all payers 
contracting with THP. 

9. Coding Assistance - As the ERR. is populated with claims data, it is 
imperative that procedure and diagnosis coding is accurate and thorough .. 
While the THP leadership fully recognizes that the data "is what it is," it 
also recognizes that there always will be room for improvement to make 
the EHR more relevant and actionable· . 

working closely with its member physicians and their office staffs to 
ensure appropriate coding. 

How will the proposed program differ from the utilization and medical. 
management services currently provided by TriState through its arrangement with 
InforMed and its CHP network? 

The utilization and medical management services provided by THP currently 
benefit those clients who . . such as the WCHSI 

Payers with which 
THP contracts under the clinical integration program will be encouraged, and possibly 
receive special financial incentives, to utilize THP's utilization, case, medical and disease 
management programs in order to ensure a more seamless provision of care. THP 
recognizes, however, that the major plans in the THP market have invested significant 



o B E R I !i~J-c~~ 
David M. Narrow, Esq. 
July 18, 2008 
Page 30 of38 

resources in providing these services and may not wish to outsource them. Regardless, 
they will be required to furnish enrollment and claims data to THP in order to populate 
theEHR. 

It is important to note that THP's current utilization and medical management 
services are primarily provided by THP staff, not its member physicians. Thus, they are 
supplemental services that can greatly benefit, but are not central to, TIIP's clinical 
integration program, under which physicians will be the key service providers. The 
utilization management under clinical integration will be done by the QAIUM and QIC 
committees and will focus more on the use of resources by THP's physicians, as 
explained above. For plans that do not purchase medical and disease management, THP 
physicians will have the assistance ofTHP's nurse case managers for working with high­
cost and non-compliant patients, so that the physicians will still be able to attain quality 
and cost benchmarks. 

VIII. THP Staffing Update 

THP continues to develop infrastructure to support the PHD and its clinical 
integration programs. Since our letter of July 9,2007, two additional positions have 
been added and there has been turnover in one manager position. 
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IX. Payer Interest 

THP has presented its clinical integration strategy and use of technology tools to 
the administrative and clinical leadership of United Healthcare, Coventry and Maryland 
Physicians Care, and to the local medical director of Aetna. The concept has been 
presented to the administrative leadership of CareFirst BlueCross BlueShield and to 
Today's Options, a Medicare private-fee-for-service program that also will be offering 
PPO and HMO products in the THP market in 2009. No negotiations have ensued with 
any of these plans. 

1. United Healthcare, through its subsidiary Ingenix, owns the Symmetry 
suite of software that InforMed has implemented to support THP's 
program. In the summer of 2006, several senior level executives -
including a medical director and an information technology senior vice 
president - visited THP for a 4-hour presentation on the EHR. Due to 
our ability to capture lab values plus mental health and pharmacy data, 
United was intrigued by our progress with the technology, admitting that 
they were not able to use the technology in such a way so as to deliver 
actionable infonnation directly to a physician desktop. A United senior 
vice president has indicated that United is keenly interested in working 
with THP once THP has a favorable advisory opinion. United 
understands and supports the decision not to move forward with any 
negotiations until the advisory opinion is received. It is noteworthy to 
mention that the United executive contacts THP on a quarterly basis to 
inquire about THP's progress. 

United purchased MAMSI Health Plans about three years ago. 
MAMSI's entire senior management team, including the local president, 



o B E R I !<~~JCo~~~ 
David M. Narrow. Esq. 
July 18, 2008 
Page 33 of38 

2. 

3. 

have also visited THP and participated in a demonstration. It was their 
keen interest to 
United. 

significant surprise that any provider would be thinking the way THP 
was thinking; this was a first for him. TIfP is optimistic that United, 
once it is able to resolve the hurdle offumishing claims data to THP's 
data warehouse, will be an important future partner. 

UnitedIMAMSI is the second largest commercial payer in the 
Washington County market. 

C fD I h W h' . . ~ c k 

Coventry is seeking any and all strategies that will enhance its value to 
employers in our market. Senior executives and the plan medical 
director have visited, reviewed the technology, and, like United, await 
the opportunity potentially to partner with us. 

4. The local Aetna medical director has visited and reviewed the 
technology, This physician was clearly 'tnn,rp<:<:pt1 

wants to be abreast of 

5, Senior leadership ofTHP, Washington County Hospital, and CareFirst 
BI C BI Shi ld h d' d th cr 'c I 'nte r f n ro ram in ~ . ~ 

• 
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6. Today's Options is a Medicare Advantage plan currently offering only a 
private-fee-for-service (PFPS) product in our market. However, Today's 
Options anticipates a migration of the PPPS popUlation to HMO and 
PPO products. This will result if Congress takes much-anticipated 
action on reducing outlays to the PFFS product, a product that has cost 
the federal government, on average, 19 percent more than traditional 
Medicare. 

Once a favorable advisory opinion is received, THP intends to begin active 
discussions with the self-insured under WCHSI Plan, 

United, Today's 
Irst. e are payers give us the platform 

from which to introduce the program to virtually all payers, including other 
governmental programs. 

X. Pay-for-performance 

As noted in the advisory opinion request, THP intends to work with payers to 
develop a pay-for-performance ("P4P") model under which THP physicians will have 
one set of guidelines and will be held to one set of performance measures, across all 
payers, for those guidelines. The following are your questions and our responses 
regarding P4P: 

Regarding the discussion in your initial submission of a future "pay-for­
performance" component of TriState's operations, it is our understanding- that 
your current request for an advisory opinion is not premised on an assertion of 
financial integration among TriState's physicians based on this possible future 
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activity. However, you state that, in order to implement that program, "TriState 
believes that it will need to collect a year or more·ofperformance data from its 
physicians, showing the success of its clinical integration strategy for self-insured 
employers and smaller payers. Thus, it will need to contract on a fee-for-service 
basis for some period before it is able to implement its P4P program." It is not 
clear whether you therefore are separately asserting that such fee-for-service 
contracting is justified at this time as reasonably necessary (i.e., "ancillary") to 
implementing a financially integrated, efficiency enhancing, joint venture among 
TriState physicians in the future. 

THP is not requesting an advisory opinion as to whether its proposed P4P 
program will result in sufficient financial integration to justify joint contracting. 
Because THP has not been able to engage in contract-tenn discussions with payers, 
THP is unsure whether payers will initially include P4P in their contracts with THP 
and, if they do, what amount of money the payers may place "at risk" for THP meeting 
specified benchmarks on a set ofperfonnance measures. Without knowing the amount 
at risk, there is no way for THP, or the FTC staff, to assess whether the amount at risk 
would provide sufficient incentive to THP's members to work cooperatively to control 
costs and improve qUality. 

Although it is possible that THP's P4P program could result in financial 
integration of its members at some point in the future, THP intends for the P4P program 
to supplement its clinical integration program and provide a means of partnering with 
the payers to achieve quality and cost efficiencies. As such, THP is not claiming that 
its fee-for-service contracting with payers for its clinically integrated product is 
ancillary to implementing the P4P program. 

THP's statement in its July 9,2007 letter regarding the need to collect a year or 
more of data and provide payers evidence of the clinical integration program's success 
prior to implementing its P4P program was not intended to raise questions as to the 
legality of the P4P contracting methodology, or joint contracting for the clinical 
integration product. Rather, the statement was directly related to the preceding 
supposition regarding payers' potential reticence to set aside their own P4P models. 
Several of the large payers who have expressed interest in THP's program (as explained 
above in Section IX) currently have their own P4P programs. If these payers contract 
with THP on a P4P basis in the first year, they will likely insist that THP participate in 
the payers' own P4P programs. Hence, THP's argument that payers will most likely 
need evidence of the clinical integration program's success-achievement of the 
payers' P4P goals-before those payers will be willing to work cooperatively with 
THP. 
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XI. Questions Regarding the Justification for Joint Contracting 

In your letter, you raised a number of questions regarding THP's need to 
contract on the collective behalf of member physicians and its asserted justifications. A 
number of questions raised on pages 4 and 5 relating to the contract physicians are no 
longer relevant, due to THP's elimination of contract physicians. The following should 
address the remaining issues. 

How does TriState's proposed program assure that it will have "the same 
network for aU integrated product contracts?" Specifically, why isn't TriState's 
policy of allowing additional pbysicians to join TriState at any time and 
participate in tbe clinical integration program-whicb necessarily will change the 
composition of the network-inconsistent with tbis rationale? 

As explained in Section II above, THP has made the decision to close the PHO 
after an initial period and to only allow new members to join in limited circumstances. 
With this new policy in place, THP anticipates that additions and deletions will be 
minimal, and THP's clinical integration network should remain fairly unifonn after 
program implementation. There is no expectation that limited additions will have any 
affect on THP's ability to achieve its efficiency goals, and it is likely that payers and 
patients will welcome additions, particularly where they fill gaps in THP's network. 
The minimal additions also should not adversely affect THP's joint contracting 
rationale of ensuring the same network for all integrated product contracts. 

In your discussion of the need for joint contracting through TriState, you 
state (page 29 of your initial submission) that "[a]bsent assurance of participation 
in TriState's contracts, and thus a share of the revenue generated by those 
contracts, the physicians would have less incentive to devote substantial time" to 
the various activities necessary to successfully implement the proposed program. 
While we understand that physicians may need to recover the opportunity costs of 
their participation in a program that requires additional time and effort on their 
part, or desire to make a profit from development of such a program, it is not 
apparent why that payment or profit needs to come from presumably higher, 
jointly agreed upon, fee-for-service charge levels by the physicians for their 
underlying medical services provided'under the program. 

Although THP does hope to sell a premium product for a premium price, THP 
did not intend to suggest that THP physicians will not participate in the clinical 
integration program unless they get paid more than they do currently. Rather, THP 
physicians will not have a reason to invest their time and effort into the program if they 
are not guaranteed participation in the THP payer contracts (regardless of the level of 
reimbursement they receive). Without such investments, the program will not be 
successful. 
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XII. Market Power Questions 

In a recent conversation, you asked whether THP, or THP in combination with 
WCHSI or its subsidiaries, would have market power in medical services markets or 
insurance markets. The answer is no. 

A. THP Will not Have Market Power in the Physician Services Market 

As we explained in our July 9, 2007 letter, THP will be a non-exclusive network, 
and, therefore, payers will remain completely free to contract with its participating 
providers directly or through other organizations. Accordingly, were THP to attempt to 
exercise market power by raising prices for physician services above competitive, 
quality-adjusted levels, payers could simply refuse to contract with THP and purchase 
physician services through other venues. As a result ofTHP's non-exclusivity, payers 
will be able to defeat any attempt by THP to exercise market power. To obtain payer . 
contracts, THP will have to price its clinical integration product competitively. 

B. THP and WCHA Will not Engage in an Illegal Tying Arrangement 

We understand that concern exists that THP may condition the sale of hospital 
services on payers' purchasing physician services from it. THP has not tied, and will not 
tie, hospital services and physician services in contracting with its customers. 

WCHA also will not tie the sale of its hospital services to payers' purchasing 
THP's physician services. WCHSI and WCHA are supportive ofTHP's clinical 
integration program and have much to gain, as discussed above, from THP's success. 7 

THP wiU actively market its clinical integration product to payers and, if asked regarding 
THP's performance, WCHSI representatives will share their Plan's positive experiences 
indicating that THP can deliver a superior product. But WCHA will not force any payer 
to buy THP's clinically integrated product bl conditioning the sale ofWCHA's hospital 
services on the payer contracting with THP. 

7 See the discussion in Section IV regarding the advantages and disadvantages to WCHA for its 
participation in THP. . 

THP and WCHA understand that the advisory opinion will be based on their representations. Assuming 
that the opinion is positive (i.e., Commission staffwill not recommend an enforcement action ifTHP 
proceeds with implementation), both parties know that engaging in activities counter to their 
representations could result in rescission of the opinion and an enforcement action by the Commission. 
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C. THP and WCBSI Cannot Monopolize the Private Insurance Market 

THP and WCHSI, through its subsidiaries, sell products and services to self~ 
insured employers and health insurance plans. Neither THP nor WCHSI sell private 
health insurance.9 A company cannot monopolize or attempt to monopolize a market in 
which it does not compete. Therefore, THP, by itself or through some arrangement with 
WCHSI, cannot monopolize, attempt to monopolize, or obtain any market power at all in 
the market for private health insurance. 

**************************** 

THP appreciates the opportunity to respond to your questions and concerns. 
They have attempted to respond to your questions in as complete a manner as possible. 
If you have any questions regarding any of the above responses or any additional 
questions or concerns with their proposed program, please let me know. 

Best regards, 

Enclosures 

9 WCHSI and three other health systems own Maryland Physicians Care, a Maryland Managed Care 
Organization that is licensed to provide health care services to Medicaid enrollees in Maryland's 
HealthChoice program. 
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WCHSI TRISTATE 
SPECIALTY EMPLOYEDs MEMBERSs TOTALs 

Allergy, AsthmalImmunology 0 2 (1) 2(1) 
Anesthesiology 0 9 (1J 9(11 
Cardiology 0 14 (4) 14 (4) 
Dermatology 0 3 (2) 3 (2) 
Endocrinology 1 (1) 1 (I) 2{2) 
Family Practice 12(4) 14 (9) 26 (13) 
Gastroenterology 4 (1) 4 (2) 8 (3) 
General Surgery 1 (1) 7 (6) 8 (7) 
G~ecology 0 IJ1) 1 (1) 
Internal Medicine Primary Care 12 (4) 18 (13) 30 (17) 
Medical Oncolo~ 0 1 (1) 1 (1) 
Nephrology 0 2 (1) 2 (1) 
Neurology 0 7 (5) 7(5) 
Neurosurgery 0 4 (1) 4 (1) 
Nuclear MedicinelNuclear Cardiology 1 (1) 0 1 (I) 
Obstetrics/Gynecology 6 (2) 8(3) 14 (5) 
Ophthalmology 0 2 (2) 2 (2) 
Oral & Maxillofacial Surgery 0 5 (2) 5 (2) 
Orthopedics 1 (1) 12 (3) 13 (4) 
Otolaryngology 0 7 (3) 7 (3) 
Pain Management 0 4 (3) 4 (3) 
Pathology 0 4 (1) 4(1) 
Pediatrics Primary Care 0 12(4) 12{4) 
Physical MedicinelRehabilitation 0 4 (2) 4 (2) 
Plastic Surgery 0 1 (1) 1 (1) 
Podiatry 0 8 (3) 8 (3) 
Psychiatry 3 (1) 0 3 (1) 
Pulmonary Disease 0 5 (1) 5 (1) 
Radiation Oncology 0 1 (1) 1 (l) 
Radiology 0 10 (1) 10 (l) 
Urology 0 1 (1) 1(1) 

TOTALS 41 171 212 
19% 81% 100% 

SThe first numbers in the column represent the total number of TriState physicians in each specialty, and 
the number in parentheses represent the number of medical groups within which those physicians practice. 

Revised July 8, 2008 



Exhibit B 



TRISTATE MEMBER 
PARTICIPATING PROVIDER CONTRACT - CLINICAL INTEGRATION 

This participating provider contract ("Contract") is made as of this __ day of 
_____ , 200_ between Tri~State Health Partners, Inc. ("THP"), a Maryland nonstock 
corporation, and the provider identified below ("Provider"), who is a member of THP. 

PROVIDER: 

Name: ------------------
Address: ------------------

Telephone Number: _____________ _ 

Medical Specialty: ___________ _ 



Braun, Christi J. 

From: 
Sent: 
To: 
Subject: 

David, 

Braun, Christi J. 
Thursday, February 26, 2009 1 :50 PM 
'dnarrow@ftc.gov' 
THP TriState Health Partners 

The following responds to your e-mailed questions of February 18, 2009. 

01: The statistics you provided regarding payer penetration/percentage of covered lives in the "market" did not specify 
whether they referred to TriStatelWCHA's primary service area (essentially Washington County, MD), to the larger 
secondary service area, or equally to both. 

A 1: We assume your question relates to the information in the paragraph under Section II.C. of the request letter. The 
statistics represent the payer mix of the majority of WCHSI business units (Le., WCHA, Medical Practices of Antietam, 
Hagerstown Medical Laboratory, and the joint ventures including Robinwood Diagnostic Imaging Services, Endoscopy 
Center at Robinwood, and Robinwood Surgery Center). That is, the statements in the section explain who pays for the 
services WCHSI provides to patients. Thus, in answer to your question, the service area referred to is WCHSl's service 
area, which is the area from which more than 90% of WCHSl's patients come. THP has no reason to believe, though, 
that the statistics would be different if it looked only at patients residing in Washington County, Maryland, which is roughly 
its primary service area. 

Recently, WCHSI completed a review of its payer mix for fiscal year 2008. The numbers that would replace those in 
Section II.C for 2008 are: self-pay 4.4%; Medicare, Medicaid and TriCare 48.3%; workers comp 1.2%; and all other 
(includes private health insurance and self-insured employers) 46.1%. CareFirst BCBS and United/MAMSI were 70.9% 
of all other. 

THP does not have access to the payers' actual market share numbers for either the primary service area or secondary 
service area. It believes, though, that WCHSl's payer mix provides a fairly accurate approximation of payer market 
shares for two reasons. First, WCHSI is an in-network participant for all third-party payers, so there is no financial 
incentive for patients to avoid seeking care from WCHSI providers. Second, WCHSl's payer mix is calculated across a 
broad range of health care provider types (in-patient and out-patient hospital, physician, urgent care, lab, diagnostic 
imaging, and ASC services) and is, therefore, likely to have provided services to a broad section of the populations of 
both the primary and secondary service markets. 

02: Re the Board. It consists of eight Class I representatives and five Class II representatives, appointed by WCHA. One 
of the Class I Board members must be a "hospital-based" physician. Can he/she be a hospital-employed physician? Are 
physicians employed by WCHAlWCHSI Class I members? If so, can WCHA effectively have a majority of the TriState 
Board, through its five Class II member representatives plus some Class I members who are its or its affiliates' (e.g., 
Antietem's) employees? 

A2a: The individual currently filling the THP Board position of "hospital-based" physician is not employed by WCHA or 
Antietam. In fact, all hospital-based Class I members currently are employed by their own PA or PC. Thus, at this time, 
no hospital-based physician Board member could be a hospital-employed physician. 

A2b: Physicians employed by WCHAlWCHSI can serve as Class I directors. To do so, they must be elected by the 
affirmative vote of a majority of Class I Members at a meeting at which at least 25 percent of all Class I Members are 
present. 

A2c: You ask whether WCHA (or WCHSI) could employ a majority of the Board. We think what you actually want to know 
is whether WCHA (or WCHSI) could ever employ enough of the THP Board members to control the Board. Employing a 
majority would not give THP control of the Board. To actually control the decisions of the Board, WCHSI would need to 
employ at least five of the Class I Directors, or 10 out of the 13 Board positions. The reason is that, under Section. of 

1 



the Bylaws, an act of the Board requires an affirmative vote of a majority of Class I Directors present and an affirmative 
vote of a majority of Class II Directors present. 

In the highly unlikely event that THP's physician members were i 
Class I Board could not do so. 

employed by WCHSI (inclusive of its subsidiaries) can 
horotnlro neither WCHA nor WCHSI will ever employ five Class I 

In addition, one should not assume that a hospital-employed physician would automatically vote in the same manner as 
the hospital, particularly if the decision would go against the wishes of the peers who elected him or her. 

Please let me know if you need additional clarification of any of the above answers. 

-Christi 

Christi J. Braun, Esq. 
202-326-5046 
cjbraun@ober.com 

OBERIKALER 
Attorneys at Law 

www.ober.com 
202-336-5246 - Fax 
1401 H Street, NW, Suite 500 
Washington, DC 20005 
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Ober. Kaler, Grimes & Shriver 
Attorneys at Law 

1401 H Street. NW, Suite 500 
Washington, DC 20005-3324 
202-408-8400 Fax 202-408-0640 
www.ober.com 

Mr. Donald S. Clark 
Secretary 
Federal Trade Commission 
600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20580 

Dear Mr. Clark: 

May 8, 2009 

Christi J. Braun 
cjbraun@ober.com 
202-326-5046 
202-336-5246 Fax 

Offices In 
Maryland 
Washington, D.C. 
Virginia 

On April 13, 2009, Commission staff in the Health Care Products & Services 
Division issued an advisory opinion to TriState Health Partners, Inc. ("TriState"). I have 
been informed that the Commission would like to post TriState's submissions to the 
Commission and Commission staff on the FTC's web site with the advisory opinion. In its 
advisory opinion request and follow-up submissions, TriState complied with FTC Procedure 
Rule 4.9(c), 16 C.F.R. § 4.9(c), designating certain information and documents as 
"confidential" and requesting that it be withheld from the public record under FTC Procedure 
Rule 4.10, 16 C.F.R. § 4.10(a)(2), and § 6(f) ofthe Federal Trade Commission Act, 15 
U.S.C. § 46(f). 

To allow the Commission to post TriState's documents on the Commission's web 
site, I have redacted all confidential information and mentions of confidentiality from the 
"public version" documents, which are attached to this letter. Where documents were 
withheld in their entirety, there are place-holder pages. All information withheld is 
competitively sensitive information, including prices, costs, and information subject to 
confidentiality agreements, patents, or copyright protection. 

If you have any questions regarding the attached package, please call me at (202) 
326-5046. 

Sincerely, 

cc: David M. Narrow, Esquire 

Attachment 

148784.vl 


