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I am pleased to submit comments for the record of the Federal Trade Commission and
Department of Health and Human Services Workshop entitled, "Marketing, Self-
Regulation & Childhood Obesity," which took place July 14 and 15, 2005. The
Workshop made an important contribution to the assessment of policy options to deal
with the phenomenon of childhood obesity. Participants heard from researchers who
unveiled new findings about the social and economic trends that have accompanied the
increase of obesity across the population; from experts on public health, child psychology
and media usage; from governent officials and voluntary watchdogs on the state of
regulatory policy; and from companies and advocates on the developments in the
marketplace. Perhaps most importantly, the Workshop also offered a preview of the role
that competitive markets are playing and can continue to play in addressing the problem
of childhood obesity.

I followed the Workshop in light of my research in the area of obesity and advertising,
work that stemmed from my tenure as the Director of the Federal Trade Commission's
("FTC") Office of Policy Planning. Along with Maureen K. Olhausen and Debra Holt, I
am co-author of a Law Review Article on Obesity and Advertising Policy, (the
"Article"), 

1 which provides a review of the literature on the fundamental causes of the

American obesity problem as well as the purported contribution of media and advertising
to obesity trends. The Workshop record provides important new insights relevant to this
research.

Advertisine: Trends

One question my co-authors and I examined in the Article was whether children are
viewing more commercials on television. Recent reports had claimed that the number of
TV commercials seen annually by children had increased from 30,000 to 40,000 since the
late 1980s and was continuing to grow, much like the trends in obesity? These reports
fuher claimed that half of the commercials seen annually by children were for food and
beverages. Our Article views these claims with skepticism, finding them to be
unsupported by reliable data as well as implausible given the amount of time kids spend

Todd J. Zywicki, Debra Holt & Maureen K. Olhausen, Obesity and Advertising Policy, 12 GEO.
MASON L. REv. 979 (2004), attached hereto as Appendix A.

2 THE HENRY J. KAISER FAMILY FOUNDATION, The Role of Media in Childhood Obesity, ISSUE
BRIEF, 4 (Feb. 2004), http://ww.kff.org/entmedia/upload/The-Role-of-Media-in-Childhood-Obesity.pdf

(citing DALE KUNKEL, Children and Television Advertising, in HANDBOOK OF CHILDREN AND THE MEDIA
375-93 (Dorothy G. Singer & Jerome L. Singer eds., 2001)); BRIAN L. WILCOX ET AL., REpORT OF THE

APA TASK FORCE ON ADVERTISING AND CHILDREN, THE AMERICAN PSYCHOLOGICAL ASSOCIATION (Feb.
20, 2004).



watching TV.3 New, reliable, and consistent evidence presented at the Workshop bears
directly on this question.

The Ongoing FTC Staff Research Concerning Food Advertising to Children on
Television, ("FTC Staff Research") presented by Dr. Pauline M. Ippolito, Associate
Director, Bureau of Economics, FTC, shows that, from 1977 to 2004, there was a 12%
decline in the number of paid television ads viewed by children ages 2 to 11.5 The
estimated number of paid ads viewed by children under 12 in 2004 was 17,507, down
from 20,000 in 1977. During the same period, there was a 24% decline in the number of
paid ad minutes viewed by these children.

The FTC Staff Research showed a larger decline in food advertisements seen by children
on TV from 1977 through 2004. Advertisements for food on national children's TV
shows dropped 34% during this period.6 The largest declines were for cereal and candy
ads on children's shows - an ironic development given that the FTC's Children's

Advertising rulemaking proceedings in the 1970s focused on similar products. The mix
of ads has changed as well, as the introduction of whole new categories of child-oriented
products, such as video games and DVDs, has drawn advertising away from traditional
categories, such as food and toys.

The FTC Staff Research also showed that the average number of food advertisements
viewed by children under 12 on children's TV shows in 2004 was under 3,000. When all
TV shows were considered, the average number of food ads viewed by children per year
was around 5,000, about y, of the number suggested by the previous reports we had
criticized.7

We pointed out that, according to the Henry J. Kaiser Family Foundation ("KFF") 1 999 report,
children between 2 and 1 8 years old watched an average of 2 hours and 46 minutes of TV per day.
According to 2004 KFF figures, children between 4 and 6 years old watched an average of 1 hour and 10
minutes of TV per day. If the 2 to 18 year olds were watching 40,000 ads per year, they must have watched
40 ads per hour. If the 4 to 6 year olds saw 40,000 ads per year, they were viewing approximately 94 ads
per hour. See Zywicki, supra note 1, at 997. Moreover, the source that supposedly supports that estimate

provides no indication as to how that figure was derived or the methodology and data set used for it.

PAULINE M. IPPOLITO, F.T.C., FOOD MARKETING TO KIDS WORKSHOP, PRESENTATION ON TV
ADVERTISING TO CHILDREN 1977 V. 2004 (2005),
http://www . ftc. gov /bcp/works hops/foodmarketingto kids/presentations/pippo lito. pdf

Figures for "paid ads" exclude promotional ads, defined as ads for an outlet's own or affiiated
shows, and public service announcements.

6 "Children's shows" are defined as shows with 50% or more children in their audience. On family
TV shows, which have 20% or more children in their audience, food ads are down 50%.

This figure is consistent with the number CoIler Shannon Scott and Georgetown Economic
Services reported ITom its analysis of Nielsen data. COLLIER SHANNON SCOTT, F.T.C., FOOD MARKETING
TO KIDS WORKSHOP, COMMENT No. 516960-00059, at 4 (June 8, 2005),
http://ww.ftc. gOv/os/comments/F oodMarketingtoKids/5 16960-00059. pdf.
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Thus, if children are in fact seeing a greater number of total advertisements on television,
the growth appears to be in non-paid promotional advertising for other entertainment
programming, rather than for food. The data presented at the Workshop are

unambiguous - over the past 27 years there has been an overall decline in the total
number of paid ads, and an even greater decline in the number of food ads, viewed by
children on television.

.;..

Television Viewine:

The Workshop record confirms that television viewing by children has been going down
over the past few decades, another trend discussed in the Article. 

8 According to an

analysis of Nielsen data by Coller Shannon Scott and Georgetown Economic Services,
the number of hours children spend on average per week watching TV declined 15%
between 1984 to 2003, from 26 hours and 42 minutes to 22 hours and 31 minutes.9 Thus,
children are viewing neither more television nor more television commercials.

Use of Other Media

Although the available data reflect TV advertising trends, much of the discussion at the
Workshop addressed other kinds of advertising and marketing as well. Dr. Ippolito
pointed out that, as the television market has become more fragmented, food
manufacturers are "experiment (ing) with other means of reaching their target
audience."lo Dr. Elizabeth S. Moore, Associate Professor of Marketing, University of

Notre Dame, discussed some of those other forms of marketing, in particular pointing out
that the rapid growth in recreational computer use from 1999 to 2004 is exposing children
to new forms of online marketing such as web-based "advergaming.,,11 The evidence on
the Workshop record indicates that, while new media are having an impact, their use just
about matches the decline in TV viewing. The time spent with new video media (video
games and personal computers), as reflected in 2004 data on "non-TV screen time," by
children aged 6-11, seems to have replaced a roughly equivalent amount of TV viewing.
New media accounts for approximately 16% to 18% of total (TV plus non-TV) screen
time, which compares to a 15% drop in TV viewing from 1984 to 2003.12

Little rigorous analysis has been done to measure the exposure of children to food ads on
this media. Nonetheless, available evidence suggests that, in spite of the growth of new

See Zywicki, supra note 1, at 991-1001.

COLLIER, supra note 7, at 5-6. Adding in time spent watching videos and DVDs would increase
the total amount of time spent on these sedentary "screen time" activities.

9

10
F.TC., DEP'T OF HEALTH & HUMAN SERV., TRANSCRIPT OF PERSPECTIVES ON MARKETING, SELF-

REGULATION AND CHILDHOOD OBESITY 68 (hereinafter F.T.C. TRANSCRIPT DAY ONE) (July 14, 2005),
http://www. ftc. gov/bcp/workshops/foodmarketingtokids/transcript 050714. pdf.

II F.TC. TRANSCRIPT DAY ONE, supra note 10, at 100, 110.

12 COLLIER, supra note 7, at 6.
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media and web-based entertainment, the amount of food advertising children see in these
contexts is quite smallY Nielsen data indicates that entertainment content (such as
advergames) on food and restaurant web pages only accounted for an estimated 0.025%
of the combined total web and TV impressions for top advertisers.14 Thus, the amount of
advertising children see on other electronic media does not replace the declining amount
of TV advertising they see. While the recent growth of other media holds fascinating
implications for the relative importance of TV as the dominant screen for delivering
entertainment to children, it does not appear to explain the long-term trend of rising
childhood obesity.

Socioeconomic Trends - Phvsical Activity

The Workshop record also presents strong support for another hypothesis explored in our
paper - that obesity trends can be traced to fudamental changes in activity levels in our
society. Oversimplified slightly, an increase in individual weight primarily results from
an imbalance of calories consumed versus calories expended. As we noted in the Article,
a contributing factor to rising obesity could be a general change in our economy that has
reduced the physical labor in our daily lives, thereby reducing our average daily calorie
expenditures. 

15 Similarly, several Workshop participants noted the contribution of

decreased physical activity to the childhood obesity problem. Children are no longer as
physically active in schools 16 and may be engaging in little physical activity outside of
schooL. Others have noted that for reasons of safety, traffic, and ge0t.raphical location of
schools, children walk to school far less frequently than in prior eras. 7

Dr. Wiliam Dietz, Director, Division of Nutrition and Physical Activity, Centers for
Disease Control and Prevention, also noted that TV viewing appears to be a "default
behavior" for children. 

18 In other words, children seem to be choosing to watch TV when

Like the observed trends in television advertising, much web-based advertising may be
promotional in nature, rather than paid advertising.

13

14 COLLIER, supra note 7, at 7.

15 See Zywicki, supra note 1, at 981.

16 Daily physical education is no longer a requirement in most schools. ASS'N OF NAT'L
ADVERTISERS, F.TC., FOOD MARKETING TO KIDS WORKSHOP, COMMENT No. 516960-00009 (June 7,
2005), htt://www.ftc.gov/os/comments/FoodMarketingtoKids/5 16960-00009.pdf; F.TC., DEP'T OF
HEALTH & HUMAN SERV., TRANSCRIPT OF PERSPECTIVES ON MARKETING, SELF-REGULATION AND
CHILDHOOD OBESITY 10 (hereinafter F.T.C. TRANSCRIPT DAY TWO) (July 15, 2005),
htt://www. ftc. gov/bcp/workshops/foodmarketingtokids/transcript 050715. pdf.

17
According to a CDC study, thirt years ago, more than 66 percent of all children walked to school;

today only 13 percent of American children walk or bike to schooL. See DEPARTMENT OF

TRNSPORTATION, NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION,
http://ww.nhtsa.dot.gov/people/iniury/pedbimotlbike/Safe-Routes-2002/overview.html( citing Kidwalk-
to-School, Department of Health Services Centers for Disease Control and Prevention. 2000).

18
F.T.C. TRANSCRIPT DAY ONE, supra note 10, at 55.
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there's "nothing to do," instead of playing actively outdoors. His recommended
"Behavior Change Strategies" for children and adolescents included reducing television
viewing and increasing physical activity. 19 The Surgeon General also acknowledged the
part our sedentary lifestyles play in the obesity problem.2o Whereas little hard evidence
was presented at the Workshop that children's exposure to advertising has increased (and
available evidence indicates otherwise), no evidence was presented that contradicts the
impression that children generally have decreased their level of physical activity and
increased the amount of time spent on sedentary activities? 

i The Workshop record is

clear that a decrease in physical activity is almost certainly part of the explanation for
rising childhood obesity rates.

Competition. Information and Innovation

Finally, although there is currently little evidence that advertising is a significant
contributor to the rise in childhood obesity, the Workshop record indicates that

advertising and marketing can be part of the solution to the obesity problem. In the
Article, we discussed how food advertising and labeling featuring the health benefits of
fiber led to increased consumer demand for cereals and other sources of fiber in the
1980s, as reported by Ippolito and Mathios.22 The Workshop record contains many
examples of advertising and labeling messages that food and beverage manufacturers are
curently providing to consumers about health and nutrition that may likewise lead to
increased consumer demand for healthier foods. In initiatives far more widespread than
the fiber campaigns, manufacturers are experimenting with logos, descriptors and signals
on product labels to identify the nutritional benefits of their foods and beverages. For
example, the Grocery Manufacturer's Association ("GMA") reported that the Food Guide
pyramid wil appear many of its members' product labels?3 While most of these efforts
are designed for adults, some programs are specifically directed to children: one
company recently announced a television campaign designed to communicate the
benefits of breakfast to children.24

19 WILLIAM H. DIETZ, F.TC., FOOD MARKETING TO KIDS WORKSHOP, PRESENTATION ON OVERVIEW
OF HEALTH RISKS AND FACTORS RELATED TO CHILDHOOD OBESITY, (2005),
http://www . ftc. gov /bcp/workshops/foodmarketin gto kids/presentations/wdietz. pdf.

20 F.T.C. TRANSCRIPT DAY TWO, supra note 16, at 8.

21 As noted above, although time spent on traditional television viewing has declined over time, the
inclusion of time spent on DVDs, video games, and computer use would indicate that children have
increased the amount of time spent on sedentary "screen time" activities.

22 See Zywicki, supra note 1, at 1004 (citing PAULINE IPPOLITO & ALAN MA THIOS, HEALTH CLAIMS
IN ADVERTISING AND LABELING: A STUDY OF THE CEREAL MARKET, at xi (FTC Bureau of Economics Staff

Report, 1989) available at htt://www.ftc.gov/be/econrpt.htm (last visited Aug. 9,2005)).

23 GROCERY MFR. ASS'N, F.TC., FOOD MARKETING TO KIDS WORKSHOP, COMMENT No. 516960-
00057, at 3-4 (June 9, 2005), http://www.ftc.gov/os/commentslFoodMarketingtoKids/516960-00057.pdf.

24 Eating breakfast has been shown to be associated with more healthful food choices and diet habits
by children and adolescents, and some studies have found that eating breakfast may be associated with
lower body weight in children and adolescents (and that skipping breakfast may be associated with a higher
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The Ippolito and Mathios research on fiber claims also found that competition and
marketing actually led to changes in the fiber content of foods, generating more healthful
foods?5 The same forces seem to be at work with respect to the packaged food supply
today. According to materials submitted by GMA, 97% of respondents to a GMA
member survey have made nutritional improvements to existing products or introduced
healthier products since 2002?6 For example, manufacturers have reformulated products
to remove trans-fats or add whole grains. In addition, more than half of respondents in
the GMA member surey had created new children's package sizes, and 11 % more had
plans to do SO.27

* * *

In summary, the Workshop, while reflecting the complexity of the public health
challenge presented by childhood obesity, also clarified some of the issues. The newest
evidence presented at the Workshop disputes the hypothesis that trends in television
viewing and advertising can explain trends in childhood obesity. The evidence continues
to suggest that socio-economic factors that have made physical activity more expensive
and less frequent, while making consumption of foods less costly and more convenient,
are far more important. Thus, future research should focus on how to influence consumer
choices with respect to these factors, for example, studying what kinds of
communications are effective in encouraging consumers to engage in more physical
activity.

risk of obesity). See Gail C. Rampersaud, et al., Brealiast Habits, Nutritional Status, Body Weight, and
Academic Performance in Children and Adolescents, 1051. AM DIETETIC ASS'N 743, 748-52 (2005).

25 See Zywicki, supra note 1, at 1004-05 (citing Ippolito supra note 14, at xi-xii).

26 GROCERY MFR. ASS'N, supra note 23, at app. C.

27 These activities are consistent with recommendations made by, for example, the Institute of
Medicine: Recognizing that obesity is a problem with multi-factorial causes, among the steps 10M has
recommended are product reformulation and package innovation.
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OBESITY AND ADVERTISING POLICY

Todd J Zywicki, Debra Holt, and Maureen K. Ohlhausenl

INTRODUCTION

It is clear that Americans are getting fatter, both adults and children. 
2

This development has led some to call for a ban on food advertising d-
rected at children. 

3 As noted by other participants in this symposium, some

believe that there are numerous practical difficulties with such a policy. 4
This aricle poses a more fundamental question: even if feasible, would
restricting food advertising do anything to reduce obesity or even slow its
trends, and would the social benefits of banning advertising outweigh the
costs of such an action?

Part I provides a critical review of existing literature on the causes of
rising obesity rates. Competing theories have grown as fast as the American
waistline; this is a systematic effort to critically assess some of the leading
theories and the empirical support for them. Part II moves to the more spe-
cific issue of the possible contribution of advertising to the obesity prob-
lem. It examines both theory and empirical evidence and concludes that the
available evidence to support any proffered link between food advertising
and obesity is quite limited and often contrary to the thesis. We focus on
the hypothesized link only as it pertins to children, as the calls to ban food
ads are restricted to those ads directed at this group. The evidence we ex-
amine is related to television food advertising; other marketing efforts di-
rected to children are clearly relevant but there is little information about
their scope.

Some commentators who acknowledge that advertising may not be a
strong factor in the rise of obesity nevertheless support a ban on the ground

i Todd Zywicki is Professor of 
Law, George Mason University School of Law; Fonner Director,

Offce of Policy Planning, Federal Trade Commission. Debra Holt is an economist, Bureau ofEconrn-
ics, Federal Trade Commission. Maureen Ohlhausen is Acting Director, Offce of Policy Planning,
Federal Trade Commission. We thank Haris Ziskroitfor his excellent research assistace. The opinions
expressed in this aricle are the authors' alone and do not necessarily represent the views of the FTC or
its Commissioners.

2 See HEALTH DEp'T, U.S. DEP'T OF HEALTH AND 
HUMAN SERV., 2002 OiARTBOOK ON TRES

IN THE HEALTH OF AMERICANS (2002).
3 See CENTER FOR SCIENCE IN THE PUBLIC INTERET, PESTERIG PARENTS: lbw FOOD

COMPANIES MARKET OBESITY TO QULDREN (2003) (hereinafter PESTERING PARENTS); DALE KUNL

ET AL., AMERICAN PSYCHOLOGICAL ASSOCIATION, PSYCHOLOGICAL ISSUE IN THE INCREASING

COMMERCIALIZATION OF 0i1LDHOOD(2004) (hereinafter KUNKEL ET AL., PSYCHOLOGICAL ISSUES).
4 See 1. Howard Beales, II, Advertising to Kids and the FTC: A Regulatory Retrospective That

Advises the Presen( 12 GEO. MASON L. REv. 873 (2004).
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that it could not hurt. Part II asks: if advertising is not a significant cause

in the rise in obesity, does it hurt to prohibit advertising, or can advertising
have a positive influence on reducing the problem? Part II also examines
ways in which changes in food labeling rules could playa role in bringing
information to consumers and adding to firms' incentives to focus on the
calorie profies of their foods.

i. UNDERSTANDING THE CAUSES OF TH RISE IN OBESITY

There are numerous hypotheses regarding the causes of increased rates
of overweight and obesity among Americans. Among these hypotheses are:
(1) long-run technological change has led to a steady decrease in the reh-
tive cost of food and an increase in the relative cost of physical activity; (2)
more recent technological innovations have made the centralized prepara-
tion of fast food and convenience food possible, which has in turn lowered
the time cost of food; (3) women's increased labor force participation has
increased their value of time and thus prompted greater demand for conven-
ience food and fast food; and (4) pervasive food advertising has increased

the demand for those advertised foods, which are typically calorie dense.
This par of the article briefly reviews several of these hypotheses.

Rates of obesity and overweight can rise or fall for many different rea-
sons, but the central physiological reason is a change in net caloric intake.
Weight gain occurs whenever calories ingested exceed the calories e(-
pended through basic metabolism and activity; thus, either a rise in cabries
ingested or a reduction in calories expended can lead to weight gain. One
pound of weight gained represents approximately 3500 excess cabries.5 So,
for example, between 100 and 200 excess net calories per day would lead to
a weight gain of just over ten pounds in one year.6 Hil et aL. note that the
National Health and Nutrition Examination Surveys indicate an average
weight gain of 1.8 to 2.0 pounds per year in the 1990's.? They then show
that the median weight gain is consistent with fifteen additional net calories
per day and that the 90th percentile weight gain is consistent with an extra
fift net calories per day. Given that food is not transformed into usable

energy with perfect effciency, Hil et aL. estimate that the weight gain is
associated with an increase of fifteen to thirt calories for the irdian

weight and an increase of fift to 100 calories for a person at the 90th per-

5 James O. Hil et aI., Obesity and the Environment: Where Do We Gofrom Here? 299 SCi. 853,

854 (2003).
6 Ten pounds represents 35,000 additional calories, which is just under 100 calories per day for

one year. But ingested energy is not stored with perfect effciency-with estimates as low as 50%
efficiency-hus the range of 100 to 200. ¡d.

7 ¡d.
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centile.8 Thus, in theory at least, the changes in food consumption and ac-
tivity levels required to halt or reverse the increase in overweight and obe-
sity are quite small. 

9

The number of calories consumed could rise for many reasons: people
could simply eat more, the caloric density of the food that they eat could
rise, or they could change their diet composition to ingest greater calories.
In turn, an increase in food consumption could result rrom any number of
different grounds: food could become less expensive (perhaps because of
technological advances in faring techniques) or calorie-dense foods could

become less expensive relative to other foods. Additionally, there could be
a change in food preparation costs. For instance, if people work more (as
can occur when both parents enter the workforce), then the time spent
cooking and preparing food may become more expensive in cpportunity
cost terms relative to the monetary value of the food. Thus, there may be a
greater tendency to eat restaurant or take-out food, which is typically more
calorie-dense than home-prepared foods. In addition, food is probably a
normal good in economic terms; in other words, because people generally
enjoy eating, as they get richer they wil want to consume more good-
tating (and generally higher calorie) food, other things equal.

Alternatively, obesity could rise as a result of a decline in energy ex-

penditure. For instance, as will be discussed below, there appears to have
been a general change in the economy that has reduced the physical labor
needed to perform many jobs. This has likely led to a reduction in "utilitar-
ian" energy expenditure, i.e., "exercise" gained while doing something else.
As more people work in rront of computers instead of behind plows, the
amount of utilitarian energy expended may have fallen. Similarly, as an
economy gets richer and the marginal value of an individual's time n-
creases, the opportnity cost associated with exercise rises. Thus, if a la w-
yer's bilable rate rises rrom $100 per hour to $150 per hour, the opportu-
nity cost of taking off one hour and going to the gym also rises by 50%,
which may reduce the amount of exercise in which people engage.IO In
other words, previously in American history, workers were essentially paid
to exercise by engaging in vigorous manual labor on the job. Today, indi-
viduals themselves have to pay to exercise, both by making the out-of-
pocket expenditure to join a gym, for instance, as well as through the cost
of exercising instead of working (as opposed to exercising by working).
The ubiquity of cars, elevators, and the like may have also reduced the

8 /d. Some studies estimate that the effciency may be as low as 50%. /d. Two pounds is 7000

extra net calories, which thus implies an increase of nineteen to thirt-eight per day.
9 One ounce of cheese has approximately i 00 calories, and a one mile walk expends approxi-

mately 100 calories.
i 0 Of course, there is also an income effect that offsets this substitution effect, so the net effect on

exercise is ambiguous as an a priori matter.
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amount of utiltarian energy expended simply by getting from one place to
another.

While it is clear that the rise in obesity is the result of a change in the
net calorie balance, it is not clear to what extent increased consumption and
decreased energy expenditure have respectively contributed to the change.
Some commentators have advanced a hypothesis that a primary cause of
increased obesity is the effect of advertising of food products, which trans-
lates into changes in eating habits, especially in children. Advertising, some
argue, causes people either to eat more food in general or to eat a less
healthy diet than would otherwise be consumed. A review of this theory
and available evidence is the task of this article. In order to understand the
role that advertising mayor may not play in the growing obesity problem,
however, it is necessar first to examine the alternative explanations that

have been advanced and to compare their respective influences to that of
advertising.

Consider a simple model of the determination of individual body
weight. 1 I Suppose a person has an "ideal" body weight determined by
medical or aesthetic concerns; utilty decreases as he moves farther away
from that ideal weight, whether from above or below. However, he also
gains utilty from consuming good tasting food, while exercise may reduce
utilty for him. Exercise can also affect income: if he has an active job, then
exercising more hours increases his income. Conversely, with an inactive
job, exercising more may require working fewer hours and thus reduce his
income. In this simple model, when food prices are relatively low and the
cost of exercise is relatively high, the person wil optimally choose a weight
higher than the "ideal" weight. That is, he cares about his weight but he
also wants to enjoy good food and (non-exercise) leisure time. The chosen
weight reflects the trade-off between the costs (exceeding the ideal weight)
and benefits (more food and leisure) of attaining that weight. 12

A model of weight choice can be made somewhat more realistic by
positing a cost to adjusting habitual eating and exercise habits. In such a

lIThe detennination of individual body weight is a highly complex process involving physiologi-
cal and psychological factors as well as responses to changes in the costs of food and physical activity.
This simp!: model briefly summarized here incorporates the basic calories-in-calories-outphysiological

process. Other models consider psychological factors as welL. For example, one model discussed below

incorporates habit fonnation and the diffculty of changing æting and exercise habits; another model,

discussed in footnote 14, infra, describes the detennination of weight when individuals have self-control
problems. Other models include the possibility that some foods are addictive and that some food prefer-
ences are a function of evolutionar processes. Of course, there is a great deal of variation among indi-
viduals with respect to their disposition to weight gain. For example, in addition to genetic differences,

people differ in their level of self-control. The models discussed here are useful as a guide to under-
stading the overall effects of policy-relevant factors on weight and obesity.

i 2 See TOMAS 1. PHILIPSON & RICHARD A. POSNER, THE LoNG-RUN GRowTH IN OBESITY AS A

FUNCTION OF TECHNOLOGICAL GGANGE 3-4 (Nat' Bureau of Econ. Research, Working Paper No.

W7423, 1999), available at htt://ssm.com/abstract=227586 (last visited Oct. 18,2004)
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model, for example, excess weight could result as metabolism slows with
ageY A person's chosen weight when adjustment costs are present wil be
greater than when they are not; however, it is stil an optimal choice that
considers all the relevant costs (including adjustment costs) and benefits.
Consumers might also exhibit wilpower problems or time-inconsistent
preferences that interfere with their desire to obtain their optimal weight. 14

Before turning to an examination of the specific hypothesis that adver-
tising is a major contributor to rising obesity, it is useful first to examine
alternative explanations that have been put forth.

A. Long-Run Technological Changes: Lower Food Costs and Lower Ac-
tivity Levels

Philpson and Posner argue 1hat long-run technological changes have
led to a decline in the relative cost of food and an increase in the reative
cost of exercise.ls Over the past 100 years or so, jobs and home pr oduction
have become much more sedentar while food has become more plentiful
and relatively less expensive. The basic economic model predicts that peo-
ple's weight would increase as a result. Maintaining an ideal weight re-
quires bearing the cost of passing up pleasurable food as well as undertak-
ing the cost, in effort if not in monetary terms, of exercise.

Data on long-term trends in activity levels and food prices provide
support for this hypothesis. For example, the percentage of the labor force
in agricultural jobs (typically strenuous work) was 72% in 1810, 67% in
1840,56% in 1860, and only 12% in 1950.16 The percentage of the labor

force in highly active jobs, including agricultural workers and laborers, fell
ITom 68 to 49% between 1910 and 1970 (0.32 percentage points per year)
and from 45 to 42% between 1980 and 1990 (0.30 percentage points per

13 For a model which includes adjustment costs, see HEATHER L. BEDNAREK ET AL., GLUIONY

AND SLOTH VS. ii"lss 7-23 (Working Paper, 2003), available at htt://ssm.com/abstract=26700 (las
visited Oct. 18, 2004).

14 For example, a person with time-inconsistent preferences might express a preference for $12

next Monday over $10 next Sunday. But then when Sunday arives he will choose the $ 1 0 that day over
the $12 the following day. These models describe people who always want to diet, or quit smoking, or
start saving for retirement tomorrow. Thus, time inconsistent preferences~r self-control problems-
also lead to higher weightthan would be chosen in the basic modeL. Unlike the basic- and adjustment-
cost models, the model incorporating self-control issues can predict choices that are not dynamically
optimaL. See George A. Akerlof, Procrastination and Obedience, AM. ECON. REv., May 1991,at 1; Ted

O'Donoghue & Mattew Rabin, Doing /t Now or Later, AM. EcoN. REv., Mar. i 999, at 103.
i 5 PHILIPSON & POSNER, supra note 12, at 7-10.
16 DORA L. CbSTA & RICHARD H. Sf ECKEL, LoNG-TERM TRENDS IN HEALTH, WELFAR, AN

ECONOMIC GROWTH IN THE UNITED SfATES 3-4 (Natl Bureau ofEcon. Research, Working Paper No.

H0076, i 995), available athtt://ssm.com/abstract=190415 (last visited Oct. 18,2004).
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year).17 An analysis of the National Health Interview Survey for the period
1976 through 1994 and the National Longitudinal Survey of Youth for the
period ITom 1982 through 1998 found that Body Mass Index ("BMI")IR is
negatively related to an index of job strenuousness, providing further sup
port for this hypothesis.'9 Food price movements are also consistent with
this hypothesis: between 1950 and 2000, the relative price of food fell, on
average, 0.2 percentage points per year?O The decline was fairly steady,
with the exception of a spike associated with the oil shocks of the early
1970's which put relative prices well above those of the early 1950's for
about five years,21

The evidence on changes in food prices and activity levels are largely
consistent with this hypothesis. However, while anual increases in BMI
were relatively steady through the end of the 1970's, the increases have

been much higher since then. Apparently other, complementar, explan-
tions are required for the more recent surge in obesity rates.

B. Recent Technological Change: Lower Food Preparation Costs

Since around 1980, average BMI and obesity rates have increased
many times faster than in the two previous decades.22 Trends in job-related
activity and food prices, however, do not appear suffcient to explain this
surge. The decline in active jobs since 1980 has occured at approximately
the same rate as in previous decades. Since 1980, food prices have declined
at about the same rate as between 1950 and the price spike of the early
1970's. Cutler et aI. hypothesize that the recent rapid increase in obesity is
a result of technological advances that have led to a dramatic decrease in
the time cost of food; thus, not only has food become less expensive over
time, it has also become much easier to prepare and eat,23

Recent technological advances in food preparation and distribution,
beginning especially in the 1970's, have made possible a wide range of
prepared and convenience foods that require little or no preparation time in
the home.24 Adoption of the microwave has additionally reduced the time

17 David M. Cutler et aI., Why Have Americans Become More Obese? 17 J. EcON. PERSP., Sum-

mer 2003, at 93, 103.
18 BMI is weight in kilograms divided by height in meters squared. ¡d. at 95.
i 9 DARIUS LAKDA WALLA & TOMAS PHILIPSON, THE GROWTH OF OBESITY ANDT ECHNOLOGICAL

CHGE: A THEORETICAL AN EMPIRICAL EXAMINATION 14 (Natl Bureau ofEcon. Research Working
Paper No. W8946, 2002), available athttp://ssm.com/abstract=312659(1ast visited Oct. i 8,2004).

20 ¡d. at 2.
21 ld.at2fig.3.
22 Cutler et. ai, supra note 17, at 95.
23 ld. at i OS.

24 Foods that require significant preparation time, like french fries and snack cakes, benefit most

from the central preparation technologies. That is, the time saving is greater for those foods.
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required to prepare meals. The decrease in the total cost of food would lead
to increased consumption, other things equal, and thus could contribute to
the prevalence of overweight and obesity. Moreover, this price effect is
compounded by the fact that prepared and convenience foods tend to be
more calorie dense than other foods.25

Time use studies provide some evidence in support of this hypothesis.
Between 1965 and 1995, maried women's time spent on meal preparation
and cleanup fell by about one-half. Married women who were not 61-
ployed out of the home spent two hours and seventeen minutes per day on
meals in 1965 compared to one hour and nine minutes in 1995. Those who
worked outs De the home spent one hour and twenty-five minutes on meals
in 1965 compared to fort-one minutes in 1995. (Maried men spent more
time on meal preparation and cleanup in 1995 than in 1965 but the n-
creases were quite small compared to the decreases for women: married
men with non-working spouses increased their time from nine to fourteen
minutes per day, and maried men with working spouses increased their
time from twelve to fourteen minutes per day.Y6

Some of the time savings appear to have come courtesy of micro-
waves. The household incidence of microwaves has grown from 8% in
1978, to 83% in 1999.27 However, Cutler et al. find evidence that central
preparation of food (such as processed pre-packaged food) is a significant
par of the story. Data on the dÏ'tribution of food payments suggests that

par of the time savings came about through more consumption of highly

processed foods. The final price of highly processed foods reflects the costs
of the many contributors to its production; thus, the farer's payment por-
tion of more processed foods is smaller than for less processed foods such
as eggs. Therefore, a drop in the percentage of the price of food that went to
farmers-from 44% in 1972 to 23% in 1997-is evidence of increased con-

sumption of highly processed foods. Furthermore, Cutler et al. find that an
increasing portion of American's calories are coming from branded foods, .
which tend to be more processed and prepared foods.28

As mentioned above, the rate of decline in the percentage of the work-
force in highly active jobs was about the same in the 1980's as in earlier
parts of the century; therefore, changes in work-related activity levels are
unlikely contributors to the recent accelerated growth of overweight and
obesity.29 However, other factors may have affected activity levels. The

25 Calorie density is defined as calories per gram.
26 Cutler et aI., supra note 17, at i 07 tbl.4.

27 Jd. at 106.
28 Cutler et al., supra note i 7. Use of potatoes over time provides an interesting example. &-

tween 1970 and i 995, anual per capita use of fresh potatoes declined from nearly 62 pounds to just

under 50 pounds. ld. During the same time period, consumption of frozen pottoes (mostly french fries)
increased from around 28 pounds to over 58 pounds per capita. ld.

29 Idat 103.
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increase in women's labor force paricipation has decreased the amount of
leisure time for familes, and thus decreased the amount of time available
for exercising and paricipating in sports.30 In addition, passive leisure en-
tertainment opportnities-increasing numbers of TV chanels, movies on
videotape and DVD, video games, and web sites-have expanded over the
past twenty years or so. These leisure entertainment options have increased
the opportnity cost of exercise for many people.3!

C. Fast Food

Although the decreased time cost of preparing food at home is a likely
factor in the surge in obesity over the past twenty-five years or so, it is
probably not the full explanation. During the period of time that preparing
food at home became much less time intensive, people were also increas-
ingly eating out at both fast food and full service restaurants. Many have
hypothesized that the ubiquity of fast food restaurants and their calorie
dense offerings are a significant contributor to the obesity crisis.

Indeed, evidence shows that fast food restaurant business has been in-
creasing. The per capita number of fast food outlets doubled between 1972
and 1997.32 From 1982 through 1997, spending at fast food restaurants
grew at an annual rate of 6.8%, while fast food prices only rose at a rate of
2%.33 Data from the Continuing Survey of Food Intake show that a signifi-
cant portion of the increased intake of calories between the 1977-78 and
1994-96 surveys was consumed at fast food restaurants (53% for men and
45% for women).34

Chou, Grossman and Saffer examine micro-level data from the 1984-
1999 Behavioral Risk Factor Surveilance System, along with data on the
per capita number of fast food and full service restaurants, the prices of
food at restaurants and at home, and data related to smoking and women's

30 Shin- Yi Chou et aI., An Economic Analysis of Adult Obesity: Resultsfrom the Behavioral Risk

Factor Sureilance System, 23 J. HEALTH ECON. 565,568 (2004). Also, labor force paricipation of
married women went from 41% in 1970 to 62% in 1998. The average two-earer family spent approxi-
mately one and a half days per week more at work in 1990 than in 1970. Bar Bluestone & Stephen
Ross, Oveiworlæd and Underemployed: Unraveling an Economic Enigma, AM. PROSPECT, Mar.-Apr.

1997, at 58, 66.
31 Of course, earlier decades saw the expansion of television ownership without an associated rise

in obesity.
32 The per capita number of full service restaurants rose by 35% during the same period. Chou et

aI., supra note 30, at 568.
33 Mark D. Jekanowski, Causes and Consequences of Fast Food Sales Growth, FOOD REv., Jan.-

Apr. 1999, at 12.

34 These figured were computed fiom Table 4 ofDAvioÜJTLER ET AL., WHY HAVE AMERICANS

BECOME MORE OBESE? tbl.4 (Natl Bureau of Econ. Research, Working Paper No. 9446 2003) (This

table is not in the published version of the paper.).
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labor force participation. 
35 The per capita num ber of restaurants can be in-

terpreted as a proxy for the time costs of obtaining food at fast food and
other restaurants,36 They find that the per capita number of restaurants is a
contributor to recent weight increases along with real prices of fast food,
restaurant food, and food at home.37 Thus, their research suggests that the
recent increase in obesity and overweight results from declining dollar and
time costs of food, both at home and at restaurants.38

Many arguments for fast food as a contributor to obesity point to its
higher calorie density than home prepared foods.39 Indeed, in 1995 fast food
provided 39.3% of calories from fat while home prepared food provided
31.5% calories from fat.4D However, in 1977-78, both fast food and home
food provided slightly over 41 % of calories from fat.41 Also, food at full
service restaurants provided a higher percentage of calories from fat in both
periods-46.2% in 1977-78 and 40.1% in 1995.42 Yet, despite the decreases
in caloric density in all dining categories, obesity rates increased markedly
during this period. 

43

Note that the fast food explanation for obesity may be linked to the
technological changes that make centralized food preparation effcient and
lower the time cost of food at home. For example, centralized preparation is
one way to ensure that food wil taste the same at each outlet of a paric ular
chain. Chains, therefore, can base a reputation on dependable quality. These
technological advances have also lowered the time costs for restaurants'
food preparation and, in so doing, decreased restaurants' labor costs, which
has helped keep their prices low.44 However, Chou, et al. argue that the

growth in the per capita number of both fast food and full service restau-
rants may also be due to the increased demand for fast and convenient food,
driven by an increase in women's labor force participation. 

45

35 Chou et aI., supra note 30, at 565-87.
36 Id at571

37 Id at 580-81.

38 Id at584.

39 See, e.g., id at 568.
40 BIING-HAWN LIN ET AL., AWAY-fROM-HoME FOODS INCREASINGLY IMPORTAN TO QuALITY

OF AMERICAN DIET 9 tbl.6 (Econ. Research Serv., U.S. Dep't Agric., Agric. Info. Bulletin No. 749,

1999).
41

42

43

44

45

Id.
Id
See id. at 7.

See Chou et aI., supra note 30, at 585.

Id at 568.
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D. Women's Labor Force Participation

As mentioned above, several researchers have noted that the increased
labor force paricipation of women is a demographic change that has coin-
cided with the recent rise in obesity rates.46 Labor force participation of

maried women rose from 41 % in 1970 to 62% in 1998.47 Single mothers
also increased their labor market paricipation: in 1967, about 74% had
worked in the previous year, while in 1996, 82% had worked in the previ-
ous year.48 During the same time, the fraction of single mothers increased

from 4% to 13%.49 Also, between 1970 and 1990, the typical two-earner
family increased the amount of time spent on the job by about one and a
half days per week.50 These researchers posit that the decrease in the
amount of home time and the increase in the value of home time (¡,e., op-
portnity cost of home time in lost wages) could lead to an increase in æ-

mand for fast food, restaurant food, and prepared food that may be higher
in calories than "made from scratch" meals.51 The substatial increase of
time spent on the job by two-earner families could also lead to less superv-
sion of children's diets and activity levels.

On the other hand, Cutler et al. find in an analysis of the 1977-78 and
1995 surveys that increased labor force paricipation is not a causal factor
in the obesity epidemic. 

52 However, this snapshot view may not tell the
whole story. For instance, many women move in and out of the labor force,
so that a woman counted as working outside the home might have spent the
previous five or six years at home, and vice versa. Also, obesity rates differ
by socio-economic status and the composition of working and non-working
groups of women may differ between the two surveys. For example, it is
well known that obesity in women is inversely related to education, and the
proportion of working women with advanced degrees may be higher in
1995 than in 1977 or 1978. Whether women's labor force participation is a
direct contributor to the growth in obesity thus remains an open question.

As discussed above, Chou et al. find that the number of restaurants per
capita is a large contributor to the increase in BMI and obesity rates. They

46 See, e.g., id at 585.
47 SH1N-YI OioU ET AL., AN EcONOMIC ANALYSIS OF ADULT OBESITY REULTS FROM THE

BEHA ViORAL RISK FACTOR SUVEILLANCE SYSTEM 6 (Nat' Bureau ofEcon. Research, Working Paper

No. 9247,2002).

48 Bruce D. Meyer & Dan T. Rosenbaum, Making Single Mothers Work: Recent T(J and Welfare

Policy and Its Effects, 53 NAr'L TAX 1. 1027,1044 tb1. (2001).
49 Id.
50 Bluestone & Ross, supra note 30, at 58,66.
5 I Of course, even if this theory were to be proven correct, this does not mean that a proper re

sponse to an unintended consequence of women's increased workforce participation is to encourage
them to quit work. Instead, it is more likely that responses would be directed toward ameliorating the
consequences, such as an increased availability of lower-calorie convenience foods.

52 Cutler et aI., supra note 17, at 97 -98.
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also argue that the growth in the per capita number of restaurants-
especially fast food restaurants-is at least in part a response to increased

demand stemming úom greater labor force participation ofworren. We are
not aware of any evidence that would suggest how much of the growth in
the number of restaurants is due to increased demand versus technology
changes. Thus, the extent to which women's increased involvement in the
workforce contributes to weight gains through increases in the per capita
number of restaurants remains an open question.

Anderson, Butcher, and Levine look at the effect that mothers' work
may have on their children's weight.53 They find that there is a causal effect
for families in the top quartile of family income: a mother working ten
more hours per week leads to a 3.5 to 3.8% increase in the likelihood that
her child is obese.54 Children in the upper quartile whose mothers never
worked have an obesity rate of 3.2%, while those whose mothers worked
more than 35 hours a week from their birth have an obesity rate of 10.6%-
the same as the average rate for all children. 55 This finding of an effect only
for high income familes is puzling. 56 The authors speculate that their fin d-
ings may be due to lower income mothers being more time and resource

constrained even when they are not working outside the home.57

E. Other Hypotheses

Other explanations for the increase in obesity include larger portion
sizes, more snacking, and decreased smoking.

Young and Nestle find that portion sizes in the late 1990's almost al-
ways greatly exceeded those offered fifteen to twenty-five years earlier.58
They also examine introduction dates of larger portion sizes and find that
the trend began in the 1970's, but accelerated in the 1980's and 1990's.59

Rolls et al. find that people eat more when they are offered larger por-
tions.60 For example, when adults were offered macaroni and cheese in por-
tions ranging from 2.5 to five cups, they ate 30% more from the five cup

53 Patricia M. Anderson et aI., Economic Perspectives on Childhood Obesity, 1. EcON. PERSP., 3d

Quarer 2003, at 30, 30-48.
54 Id. at 4 1.
55 Id. at41 tbU.
56 Id. at 42.
57 Id. at43.
58 Lisa Young, Ph.D, R.D. & Marion Nestle, Ph.D, M.P.H., The Contribution o/Expanding Por-

tion Sizes to the u.s. Obesity Epidemic, 92 AM J. PUB. HEALTH246, 246-47 (2002).
59 Id. at 247.
60 Barbara 1. Rolls et aI., Portion Size 0/ Food Affects Energy In/a/æ in Norma? Weight and Over-

weight Men and Women, 76 AM J. CLINICAL NUTRITON 1207,1209 (2002).
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offering than the 2.5 cup one.61 Furthermore, the study paricipants did not

report feeling fuller after eating the larger amounts.62

People are also snacking more. Cutler, et aL. show that the increase in
calorie intake between 1977-78 and 1994-96 can be mostly explained by
the increase in snacking: snacking accounted for 90% of the increase for
men and 112% of the increase for women.63 (Calories obtained from dinner
declined markedly.) The increase in snacking can be explained as a re-
sponse to the lower time cost of food. Whereas it used to take a great deal
of time and energy to bake cookies or brownies, as a result of innovations
in food preparation and storage technology, reasonably taty and inexpen-
sive snacks can be stored for some time in the home and are available at a
moment's notice.

Changes in cigarette prices may also impact obesity rates. Chou et aL.
point out that the real price of cigarettes rose by 164% between 1980 and
2001. 64 They note that, on average, smokers mve higher metabolic rates

and consume fewer calories than non-smokers so that this increase in price
could be a contributing factor to the increase in obesity rates.65 Thus, the

successful public health effort to reduce the health injury caused by smok-
ing may have had the unintended effect of contributing to the increase in
obesity rates.66

Economists have identified a variety of potential explanations for ris-
ing obesity rates. For most of these explanations, the central message is that
the price of food has fallen, in terms of both money and time, and that the
cost of activity has risen, in terms of money, time, and opportnity cost.
Economists' efforts to evaluate empirical support for these explanations are
just beginning. The available evidence regarding most of the explanations

is supportive, though the evidence regarding women's labor force paricipa-
tion is mixed. Notably, the explanations are not inconsistent with one an-
other and all may be contributing factors to the rise in obesity. We now turn
to an examination of food advertising as a potential contributor-
paricularly its possible effect on children's obesity.

61 ¡d. at 1210.

62 ¡d.
63 Cutler et aI., supra note 17, at 101 tbl.2. As discussed earlier, around half the increase in calo-

ries comes from fast food. The apparent "over explaining" is recause some of the snacks were rrom fast
food restaurants.

64 Chou et aI., supra note 30, at 568.
65 ¡d. at 570.

66 Even with these effects, tobacco use remains the number one cause of preventable premature

death in the United States and the further reduction in smoking a primar public health goaL.
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II. ADVERTISING AND THE OnDREN'S OBESITY EpIDEMIC

This par turns to a specific analysis of the hypothesis that food adver-
tising is a substantial contributor to the obesity problem and the corollar
belief that a ban on food advertising to children would substantially reduce
obesity among children. The proffered link is often simply assumed with
little effort to specifY the theoretical elements of the model or to conduct
well-designed tests of the modeL. 67 On closer examination, the Iypothesis
that advertising is a substantial contributor to the obesity epidemic is not
supported by publicly available data. Note that while the effect of the entire
scope of food marketing is the proper question to investigate, we will focus
on television food advertising simply because there is little or no inform-
tion regarding the prevalence of other forms of marketing or how they may
have changed over the past decades.68

A. Advertising and Obesity: The Theory

Many commentators have called for restrictions on food advertising
justified by an assumption that such restrictions wil help to fight childhood
obesity.69 To date, efforts to restrict commercial speech have been focused
on children, rather than adults, although in practice regulatory efforts wil
have obvious spil overs. One justification for targeting efforts at childhood
obesity is that being overweight or obese as a child substantially increases
the likelihood that one wil be obese as an adult,° Nonetheless, there has

been little theoretical or empirical analysis of the central questions related

67 See GERARD HASTINGS ET AI., FOOD STANDARDS AGENCY, REVIEW OF RESEARCH ON THE

EFFECTS OF FOOD PROMOTION TO CHILDRE: FINAL REpORT (2003), at
htt://ww.food.gov.uk/multimedialpdfs/foodpromotiontochildren 1.pdf (last visited Oct. 20, 2004).
The authors review the research that has found a link between television-watching and obesity as well

as research on the response of children to marketing The one paper they discuss that analyzes children's
response to TV food ads in their homes and controls for potentially confounding factors is discussed
below. See discussion infa Part II.B.5.

68 As we discuss below, there is a paucity of data on televised food advertising. See discussion

infa Part II.B.2. There is, however, enough to obtain a preliminar assessment of its prevalence over
time.

69 See PESTERING PARENTS, supra note 3. KUNKEL ET AL., PSYCHOLOGICAL IsSUES, supra note 3,

at 1.

70 See THE CT. FOR HEALTH AND HEALTH CARE IN ScHS., THE GEORGE 
WASHINGTON UN1Y.,

CHILDHOOD OBESITY: WHAT THE RESEARCH TELLS US, at
htt://ww.healthinschools.orglshlobesityfs.asp (last visited Oct. 18, 2004); see also The Role of Media
in Childhood Obesity, ISSUE BRIEF (Te Henry 1. Kaiser Family Found., Menlo Park, Ca1.), Feb. 2004,

at i (hereinafter The Role of Media) (citing Dennis M. Styne, MD, Childhood and Adolescent Obesity:
Prevalence and Signifcance, 48 PEDIATRIC QINICS OF N, AM. 823 (2001)), at
http://ww.kff.orgientmediaIoader.cfm ?url=/commonspotlsecurity /getf le.cfm&PageID= 32022 (las
visited Oct. i 8, 2004).
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to the "advertising causes obesity" thesis. Thus, this section examines the
hypothesis that advertising causes obesity.

Stated simply, the theory is premised on the assumption that advertis-
ing of food products alters consumers' preferences for foods so that they
consume more of the advertised foods than they would have absent the ad-
vertising. That is, for example, ads for fast food cause increased overall
consumption of fast food in addition to causing some people to switch trom
one fast food brand to another.71 In principle, this effect of advertising ap
plies to both adults and children, with the primar distinction being that
adults are better able to perceive and defend themselves against advertising.
As applied to the issue of childhood obesity, it is observed that there is a
substantial amount of advertising for relatively unhealthy foods, such as
sugared cereal, candy, salty snacks, and the like. In turn, this advertising is
converted into increased demand for those products.

One complication for this theory is the fact that small children cannot
drive themselves to the supermarket.72 As a result, a further causal mecha-
nism is needed to convert this demand into consumption; children request
or "nag" their parents to purchase 'Junk food." Advertising thus spurs æ-
mand by children, which puts pressure on parents to reject their demands.
Over time, it is argued, parents eventually give in to some of these æ-
mands, causing increased consumption of "junk food." Press reports quote
one commentator as observing that, by relying on parents to say no, adver-
tisers "overlook the psychological difficulties parents face to constantly be
responding negatively to their child's requests. Parents give in too much
and that's why you have childhood obesity. Over half the ads are for junk
food, sugared cereal, sodas, candies, potato chips."73 Fundamentally, then,
the "advertising causes obesity" model generates a clear testable hypothe-
sis: If advertising is a substantial cause of obesity, then the dramatic rise in
obesity in recent years should be mirrored by a similar dramatic rise in
children's exposure to food advertising, along with an increase in cabries
that come from those advertised foods.

There are a number of criteria that can be examined to assess the va-
lidity ofthe "advertising causes obesity" hypothesis:

(1) Children and youth are watching more TV, so they are being ex-
posed to more food ads.

71 Economists find strong evidence for the brand-switching effect but mixed evidence for the

overall demand-increasing effect. See discussion iria Par II.B.5.

72 Children do have access to vending machines at schooL. Although rising slowly over time,

consumption from vending machines remains a veiy small percentage of the sweets and snacks con-
sumed by American children. See Simone A. French et aI., National Trends in Soft Drink Consumption
Among Children and Adolescents Age 6 to 17 Years: Prevalence, Amounts, and Sources, 1977/1978 to
1994//998,1031. AM DIETETICAss'N 1326, 1329 (2003).

73 Information or Manipulation? Regulators Urged to Further Limit Ads Aimed at Children,

WASH. POST, Feb. 24,2004, at E i.



2004) OBESITY AND ADVERTISING POLICY 993

(2) Children and youth are watching the same amount of TV, but more
minutes per hour are dedicated to ads than before.

(3) Children and youth are watching the same amount of TV, the
amount of advertising per hour is the same, but the composition of ads has
changed such that kids are seeing more ads for food and fewer ads for other
products directed at children, such as toys and videos.

(4) The amount of advertising is the same, but their effectiveness has
increased, such that children mve more control over what they are fed. In
other words, parents "give in" to children's food æmands more often than
they used to.

(5) Finally, ifthere is a correlation between changes in TV food adver-
tising exposure and obesity, it is importt to check whether the increased
obesity is best explained by the advertising link or other alternative hy-
potheses.

The remainder of this par of the paper explores the "advertising

causes obesity" hypothesis by examining the available data related to each
of these alternative tests.

B. Advertising and Obesity: The Evidence

1. Are Children Watching More Television?

It is a common assumption that children are watching more television
today than in the past. If this assumption were true, then ceteris paribus,
children might be exposed to a greater amount of advertising of all kinds,
including food ads, than in the past. If so, an increase in exposure to food
ads might be correlated with an increase in children's obesity. So are chil-
dren watching more television?

No, they are not. No matter how one chooses to measure, there has
been a gradual downward trend in television viewing by children over the
past two decades. The average amount of time children spend watching
television fell from more than 4 hours per day in the late 1970's to about
2.75 hours per day in 1999. 74 The percentage of children who watched four

74 See KAISER F AM1L Y FOUNDATION, KIDS AND MEDIA (( THE NEW MILLENIUM (1999) (regard-

ing children ages 2 to i 8) (hereinafter KAISER F AM1L Y FOUNATION, KIDS AND MEDIA), available at

ww.kforg/entmedia/1535-index.cfu (last visited Oct. 18,2004); see also Lauren R. Rublin, Twwing
Out: Who Wins, Who Loses as Kids Spend More Time on PCs and Less Watching TV, 1999 BARRON'S

37 (1999), 1999 WL-BARRONS 29061696 (summarizing finding by Nielsen Media Rseaich that
"kids aged 2 to II watched an average two hours and 57 minutes oftelevision per 24-hour day in the
broadcast year that ended in August, down from three hours and 25 minutes a decade ago. Viewership
among youth aged 12 to 17 now stands at just under three hours, compared with a peak of 3: 15 in the
1990 -9 1 broadcast season").
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or more hours of television per day on weekdays declined between 1991-
2001; at the same time, the percentage of youth watching only one hour or
less of television per day during the week increased.75 These downward

trends in television viewing were consistent across eighth grade, tenth
grade, and twelfth grade children surveyed.76 Similarly, a survey of the U.S.
Department of Health and Human Services also noted a general downward
trend from 1982 to i 994 in the number of children watching six or more
hours of television per day, especially among younger children, who, some
argue, are the most vulnerable to the influence of advertising. 77 Therefore, it
appears that there has been a general downward trend in teevision viewing
among children. At the very least, there has been no dÎ5cernible increase in
television viewing and certainly no increase comparable to the dramatic
increase that has been observed in childhood obesity rates.

2. Exposure to Advertising

Even if children are watching the same or lesser amounts of television,
it might be that the amount of advertising on television has increased over
time; if so, children are exposed to greater amounts of advertising per hour
of television watching than they were previously. If this is tre, it could
possibly provide some association between advertising and the lpward
trend in obesity.

Again, the available evidence lends little support to this hypothesis.
First, regarding traditional broadcast television, we are not aware of evi-
dence showing that minutes of advertising per hour have increased over
time. There is, however, some evidence that ads are becoming shorter so
that the number of ads per hour may have increased. Second, the advent of
cable television has spawned a proliferation of alternative channels æ-
signed for children's viewing with varying amounts of advertising. Chil-
dren now watch substantially more cable television than all "free" chil-
dren's television (network, network affiiates, syndication, and PBS) com-
bined.78 Premium chanels, such as HBO Family and the Disney channel,
have no regular advertising except for their own products (though Disney
does have "sponsorship" ads from McDonald's). Standard children's cable
chanels, such as Nickelodeon, have less outside product advertising than

75 Child Trends Data Bank, at ww.childtrendsdatabank.org(lastvisited Oct. 18,2004).

76 ¡d.
77 OFFICE 

OF THEAsSISTANTSEC'Y FOR PLANG & EVALUATION, U.S. DEP'T OF HEALTH AN
HUMAN SERVS., TRES IN THE WELlrBEING OF AMERICA'S OlILDRE & YOUT (1997), available at
htt:aspe.hhs.gov/hsp/97trends/sdl-5.htm (last visited Oct. 18, 2004). For nine-year-old youth, the

percentage watching six hours or more declined from 26% to 19%, and for thirteen-year-olds there was
a decline from 16% to 13%. ¡d. There was a slight upward trend for seventeen-year-olds rrom 5% to

8%. ¡d.
78 See Rublin, sura note 74.
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does broadcast television. 79 Moreover, food advertisements comprise a sub
stantially greater percentage of the advertisements on children's shows on
broadcast television than on cable alternatives.80 Therefore, as children have
shifted their viewing habits away from broadcast television to cable televi-
sion, they are seeing fewer food ads per hour of viewing, which remorces
the downward effect on ad exposure from reduced television viewing
among children.

It is also well recognized that several technological innovations in the
past twenty years have tended to reduce the exposure of consumers to ad-
vertising. Casual observation and anecdotal evidence suggest that these
trends have affected children in many of the same ways as adults. Although
remote control for television was not unheard of twenty years ago, it seems
obvious that the use of remote control is much more prevalent today than it
was then. A remote control, of course, rmkes it easier to "channel surf'
during commercials, thereby enabling the viewer to ignore commercials. In
addition, media reports suggest that children today tend to engage in an
unprecedented degree of media multitasking, such as simultaneously
watchig television and working on the computer or playing hand-held
video games, which would also tend to reduce the attention that children
pay to commercials.81 Again, these factors tend to suggest that children are
seeing less, rather than more, advertising on television than in the past.

An analysis of Nielsen data fails to find any substantial increase in ei-
ther expenditues on food advertisements or exposure to food advertising

over the last ten years.82 Inflation-adjusted expenditures for food advertis ing
remained constant from 1993-2003, and advertising exposure for children
under the age of twelve has actually declined over that period, owing to the
factors that have been described.

79 According to one study, broadcast television has 10:05 minutes of product adverising per hour
and cable television (Nickelodeon and USA Network in the study) has only 6:48 minutes per hour. Dale

Kunkel & Walter Gantz, Children's Television Advertising in the Multichannel Environmen~ 42 1.
COMM. 134, 142-43 (1992) (hereinafter Kunkel & Gantz, Children's Television Advertising). The
researchers found that cable stations tend to dedicate substantially more non-program time to promotion

oftheir own shows than do broadcast networks.
80 Advertisements for food products comprised 72% of the ad time on broadcast television and

only 36% ofthe ad time on cable television. /d. at 142. Commercials for toys comprise a substantially
larger percentage of the ads on cable telev ision than food products.

81 See Martin Peers, Buddy Can You Spare Some Time? , WALL ST. J., Jan. 26,2004, at B 1,2004

WL-WSJ 569 I 8067. While this multitasking obviously affects the attention that youth pay to television,

one suspects that it is more likely to lead to tuning out commercials rather than programming. Accord-
ing to a media summar of one study, those watching traditional prime-time television already ignore

advertising 43% of the time by talking or taking a bathroom break. See Julia Angwin et aI., HoE-Button

Topic: In Embracing Digital Recorders, Cable Companies Take Big Risk, WALL ST. J., Apr. 26,2004,
at AI, 2004 WL-WSJ 56927162.

82 See Dan Jaffe, Kids, Caroons, and Cookies: Should We Restrict the Marketing of Food to

Children?, Presentation for the CATO Policy Forum (June 7, 2004) (presenting Nielsen Media R:-
search, Inc. data), athtt://ww.cato.orglevents/jaff6-06-07-04.ppt (last visited Oct. 18,2004).
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Several studies of TV watching and obesity have nonetheless argued
that there has been an increase in children's advertising exposure, by point-
ing to alleged dramatic increases in the number of TV ads through the
years. For example, Kunkel and McIlrath report that the number of ads seen
anually by U.S. children was 20,000 in the 1970's, 30,000 in the 1980's,
and 40,000 in the 1990's, and that in 1999 the average TV viewer (includ-
ing adults) watched approximately 60,000 ads per year,83 The estimates

appear to be drawn from a content analysis of programming directed to
children.84 For example, Kunkel and Gantz (who provide the 40,000 esti-
mate) sample programs from the five hours of television per week that were
believed most likely to include children's programming: 6:30-9:30 am and
3:30-5:00 pm on weekdays and 7:00 am to noon on weekends.8s The

method used to obtain the yearly estimated exposure from the content
analysis is not clear ITom the published paper.86 However, as discussed re-
low, the estimate appears to be inconsistent with other data on children's

TV watching and hourly ad inci:ence.
Obtaining a reliable estimate of TV advertising exposure woùld re-

quire detailed data on TV program ratings and on the ads aired on each
program. As Abel discovered in his 1978 detailed analysis of ratings and ad
exposure, the shows with the largest percentage of children in the audience
(like Captain Kangaroo) are not the shows with the largest number of chil-
dren in the audience (like Happy Days).87 Moreover, the types of ads in

shows with the largest percentage of children were quite different trom
those with the largest number of children: those with the largest percentage
of children tended to have more food ads. Finally, many children today

83 Dale Kunkel & Mary McIlrath, Message Content in Advertising to Children, in 
THE FACES OF

TELEVISUAL MEDIA: TEACHING, VIOLENCE, SELLING TO CHILDREN 288 (Edward L. Palmer & Brian M.

Young eds., 2003) (hereinafter Kunkel & McIlrath, Message Conten~. The figure of 40,000 ads seen by

children annually has also been mentioned in several studies (such as the APA and Kaiser studies) and
in several news accounts reg¡ding obesity. See, e.g., Dar Fonda, Kil the Messenger? TIM, June 7,
2004, at 87.

84 The primary sources are: RICHARD ADLER ET AL., RESEARCH ON THE 
EFFECTS OF TELEVISION

ADVERTISING ON ÛI1LDREN: A REVIEW OF THE LITERATURE AN RECOMMENDATIONS FOR Fu
RESEARCH, 13 (1977) (reporting 20,000 minutes of commercials); see also G. CbMSTOCK AND E.

SCHARRER, TELEVISION: WHA r'S ON, WHO'S WATCHING, AND WHAT IT MEANS 54 (1999)(reporting

60,000 minutes of commercials); John Condry et aI., Nonprogram Content of Children 's Television, 32
J. BROAD. & ELEC MEDIA 266 (1988). See generally Kunkel & Gantz, Children's Television Advertis-

ing, supra note 79.
85 Kunkel & Gantz, Children's Television Advertising, supra note 79, at 139.
86 Others have pointed to increased spending on ads over the past several decades as evidence of

increased exposure. This does not necessarily mean that people are seeing more ads now-the number
ofTY channels has increased dramatically since the 1970's. Increased spending and total number of ads
may just indicate that it is more costly now to get the same number of ads actually viewed by members
of a fragmented audience.

87 JOHN D. ABEL, CbMMEN ON FTC GuLDRE'S RuLEMAKING: THE CHILD AUDIENCE FOR

NETWORK TELEVISION PROGRAMMING AND ADVERTISING (1978).
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watch shows such as professional sports and Fear Factor, which are not
primarily aimed at children. Assessing children's exposure to ads, and es-
pecially food ads, therefore requires information on advertising on all pro-
grams and the ratings of those programs.

However, we can stil obtain a rough idea of ad exposure ITom aggre-
gated data in the public domain. According to the Henr 1. Kaiser Family
Foundation i 999 report, children between two and eighteen years old
watched an average of two hours and fort-six minutes of TV per day.88

According to their 2004 report, children between four and six years old
watched an average of one hour and ten minutes of TV per day.89 Thus, if
the two to eighteen year-olds were watching 40,000 ads per year as calc u-
lated by Kunkel and Gantz, they must have watched fort ads per hour. If
the four to six year-olds saw 40,000 ads per year, they were viewing ap
proximately ninety-four ads per hour. This seems unlikely. 

90

Several authors have measured the average number of ads per hour, or
minutes of ads per hour, on shows directed at children. 

91 Taras and Gage

measured twenty-one ads per hour in 1993, Kotz and Story measured nine-
teen ads per hour in 1992, and Kunkel and Gantz measured nine minutes of
ads per hour in i 990.92 These measures suggest that exposure for the two to
eighteen year-olds is more likely around 20,000 per year and under 10,000
for the four to six year-olds-though the amount of advertis ing per hour

may have increased since these measures were taken. More reliable data on
food ad exposure is required before we can conclude that food advertising
to children has increased since the late 1970's. What is clear is that some of
the estimates that are often quoted appear to be implausible.

3. Changes in Ad Composition

The available evidence we have examined thus far indicates that chil-
dren are not watching more television and that they are not likely being
exposed to more advertising per hour of television. An alternative explana-
tion for an increase in children's exposure to food ads, then, is that the pro-

88 KAISER FAMILY FOUNATION, KIDS AND MEDIA, supra note 74.

89 The Role of Media, supra note 70.
90 It may be that ads have simply gotten shorter over time, which it appears that they have. If so,

then the number of ads may be a poor variable for measuring advertising exposure. It is unclear what the
effect of having twice as many ads that are half as long has on the amount of advertising exposure.

91 Note this may not correspond to the average number of ads on shows that the largest number of
children watch.

92 Krista Kotz & Mary Story, Food Advertisements During Children's Saturday Morning Televi-

sion Programming: Are They Consistent with Dietary Recommendations?, 94 1 AM. D:ETETIC Ass'N

1296 (1994); Kunkel & Gantz, Children's Television Advertising, supra note 79, at 142 tbl. i; Howard
L. Taras & Miriam Gage, Advertised Foods on Children's Television, 149 ARCHIVES PEDIATRIC

ADOLESCENTMED.649(1995).
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portion offood ads has grown while there has been an offsetting reduction
in the rroportion of ads for toys, videos, and other products. Even if chil-
dren are exposed to the same amount of advertising overall, perhaps a
greater percentage of advertising is for food products, so that children are
actually being exposed to more food advertising over time.

This explanation, however, is not supported by the available evidence.
Food does not appear to comprise a larger share of child-directed advertis-
ing than in the past. Historically, advertising on children's television has

basically been for two categories-food and toys. The food advertising on
children's programming traditionally has been dominated by foods with
limited nutritional value, such as sugared cereal, candy, salty snacks, soft
drinks, fast food, and the like. In the past five to ten years, these two tradi-
tional categories, food and toys, have been supplemented by a new cate-
gory-video tapes and DVDs. While it is often remarked that "junk food"
advertising comprises as much as 50% or more of the advertising currently
broadcast on children's television,93 content analysis of advertising in chil-
dren's television programming over time shows that the percentage of ads
for cereals, candy and snacks, and restaurants and fast foods declined from
64% in 1977 to 46% in 1992.94 There were declines in the percentages of all
three food ad categories during this period, with the largest decline, eleven
percentage points, in candies and snacks.95 These declines were offset pri-
marily by increases in ads for toys.9G

Moreover, some recent evidence suggests that the increase in adver-
tisements for children's DVDs and videos may be further reducing the per-
centage of advertising remaining for food. One study estimates that adver-
tisements for DVDs and videos comprise as much as thirteen percent of
advertising on children's television and that much of the increase in adver-
tising of those products is coming at the expense of advertising for food
products.97

In sum, given the data available to us now, it appears that food adver-
tising has not increased as a percentage of child-directed advertising.

93 See Dale Kunkel, Children and Television Advertising, in HANDBOOK OF CHILDRE AND THE

MEDIA 377 (Dorothy G. Singer & Jerome L. Singer eds., 2001).
94 Kunkel & McIlrath, Message Conten( supra 

note 83, at 291.
95 ¡d.
96 ¡d.
97 ELIANA SHIAO TSENG, CbNTENT ANALYSIS OF QULDRE'S TELEVISION ADVERTISING TODAY

(Working Paper, 2002), available at
http://ww. ciadvertising.orglstudent_ account/fal 1_01 ladv3 92/estsenglContentAnalysis/ContentAna!ysis
.htm! (last visited Oct. 18,2004).
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4. "Giving In"

It thus appears that children's exposure to food advertising has not
risen during the same period that children's obesity rates have risen. A dif-
ferent theory posits that advertising directed at children has become more
"aggressive" or "intense," and parents now "give in" to the demands of
their children with greater frequency than in the past, meaning that the ad-
vertisers' "bang for their buck" has increased.98 Under this theory, for the

same level of advertising exposure, there may be a greater impact on chil-
dren's food choices as children perhaps "nag" their parents more intensely
or more effectively.

Some evidence regarding this hypothesis can be found in the food
consumption habits of children and adults over time. If parents give in to
their children's food requests more readily than in the past, this would sug-
gest that children have greater control over their food choices than previ-
ously. If so, then, the diets of children and their parents should differ: the
consumption of heavily advertised foods by children and youth would tend
to rise over time relative to their parents.

On the contrary, the food consumption patterns of children and adults
have been quite similar over the past two decades.99 For instace, consump-
tion of fatt meats has fallen for both children and adults, while consump-
tion of pizza, Mexican food, hamburgers and cheeseburgers, fruit drinks,
soft drinks, and snacks have risen by almost exactly the same amount for
both adults and youth. 100 Interestingly, consumption of desserts has actually
fallen for youth but has remained constant for adults. 

101 This suggests either

that parents are not giving in more, or that children's requests are influenc-
ing their parents' diets as welL.

Other research finds that the frequency of fast food consumption by
adolescents is correlated with the availabilty of unhealthy foods in the
home and is inversely correlated with the mother's concern with her own
healthy eating habits and with her child's healthy eating habits.i02 The key

role parents play in their children's dietar habits is underscored by re-

search indicating that parents who have greater knowledge about nutrition
rear children who have healthier eating habits. 103

98 KUNKEL ET AL, PSYCHOLOGICAL IsSUE~ sura note 3, at I I.

99 See Samara Joy Nielsen et aI., Trends in Energy Intake in u.s. Between 1977 and 1996: Similar

Shifs Seen Across Age Groups, 10 ÜBES1TY RESEARCH 370, 370 (2002).
100 Id. at 376.
101 See id. at 370-75.
102 Simone A. French et aI., Fast Food Restaurant Use Among Adolescents: Aswciations with

Nutrient Intake, Food Choices and Behavioral and Psychosocial Variables, 25 INT'L J. OBESITY 1823,

1830 (2001).
103 See Jayachandran N. Variyam, Overweight Children: Is Parental Nutrition Knowledge a Fac-

tor?, FOOD REv., May-Aug. 2001, at 18,20-21.
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5. Effects of Advertising

Even if it were the case that children are exposed to more food adver-
tising now than in the past, it is not clear why this would necessarily lead to
an increase in the overall consumption of calories. Product advertising can
increase the market demand for a particular category of products, such as
soda, or it can increase demand for a particular brand of product, such as
Coke or Pepsi. Most advertising wil have both a market demand effect and
a brand effect.

There is good empirical evidence that brand advertising tends to take
share away from competing brands; the advertising is a form of competi-
tion.104 Empirical evidence on the effect of brand advertising on overall
demand, however, is quite mixed, with results varying across industries.los
For example, a positive effect of brand advertising on overall demand has
been found for the U.S. auto industry, while a negative effect has been
found for the U.K. instat-coffee market.106

Advertising, paricularly brand advertising, is a form of competition. It
can also serve to increase overall demand, leave it unchanged, or even æ-
crease it. Furthermore, some of the induced changes in demand may be
beneficial to consumers. Advocates of ad bans, however, typically ignore
these different effects of advertising. 107 Many calls for restrictions on food
advertising to children are based on the mere existence of the advertising. A
recent editorial in The Lancet, for instance, observes, "Each year, the food
industry spends enormous sums of money advertising high-calorie poor-
quality foods to children. "108 Stil, empirical evidence on the overall effects
of food advertising is lacking. Do pizza ads induce a switch ITom a dinner
of broiled chicken breasts and steamed broccoli? Or do they get people to
tr a different brand of pizza?

We are aware of one study that has analyzed detailed information on
ad exposure and dietary intake. Bolton's study takes a structural approach
and controls for other potentially important contributors to dietary qua 1-

104 See Kyle Bagwell, The Economic Analysis of Advertising 27-3 i (March 2003) (unpublished

manuscript), at htt://ww.columbia.edu/-kwb8/Adchap2003-combined.pdf (last visited Oct. 18,
2004).

105 Id. at 26-54; see also JEAN JACQUES LAMBIN, ADVERTISING, CbMPETITION AND MARKET

CONDUCT IN OLIGOPOLY OVER TIM: AN ECONOMETRIC INVESTIGATION IN WESTERN EuOPEAN

COUNTRIES, § 6.6 (1976).
i 06 KEITH COWLING ET AL., ADVERTISING AND EcONOMIC BEHAVIOR (1975); J.E. Kwoka, Jr., The

Sales and Competitive Effects of Styling and Advertising Practices in the u.s. Auto Industry, 75 REv.
ECON. & STAT. 649(1993).

107 See MARION NESTLE, FOODPOLlTlcs(2002); PESTERING PARENTS, supra note 3.

i os David S. Ludwig & Steven L. Gortmaker, Programming Obesity in Childhood, 364 LANCET

226, 226 (2004).
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ity. 109 Bolton takes into account parental habits-both eating and TV watch-
ing habits-and finds no independent relationship between TV advertising

exposure and children's calorie intake.lio The study did find a positive, but
very small, effect of TV ads on snacking: an additional twelve hours of TV
per week is associated with the consumption of one additional snack per
week (which increased calorie intake by approximately 1.5%).111 The study

also found a small negative impact on the quality of the diet. i 12 In contrast,
measures of the parents' habits indicated they had a significant impact on
their children's calorie intake and the nutritional quality of their diet. The
study concluded that parents' eating behavior was substantially more im-
portant than advertising in influencing children's dietary habits. i 13 Add i-
tional research akmg these lines would help ascertain the impact of food
marketing on dietar habits.

6. Other Interpretations of the TV -Obesity Link

More plausible causal explanations for the observed correlation re-
tween television viewing and obesity exist. First, televsion viewing is a
sedentary activity; thus, at least some of the time that children spend watch-
ing television might otherwise be spent on more active pursuits. i 14 Recent
research indicates, for instance, that notwithstanding the largely commer-
ciaI- free nature of video games, they too are an important risk factor for
obesity. i 15 This suggests that it may be the sedenta nature of television

109 Ruth N. Bolton, Modeling the Impact of Television Food Advertising on Children's Diets, 6
CURRENT IsSUES & REs. ADVERTISING 173,187-91 (1983).

110 Id.
i i ¡ Id.
1 12 Id. at 194-95.

113 Id. at 187-91.
114 F.B. Hu et ai', Television Watching and Other Sedentary Behaviors in Relation to Risk ofObe-

sity and Type 2 Diabetes Melltus in Women, 289 lAMA 1785 (2003); see also Nicolas Stettler et ai',
Electronic Games and Environmental Factors Associated with Childhood Obesity in Switzerland, 12
OBESITY REEARCH 896 (2004) (finding an inverse relationsh ip for children in time spent watching

television and physical activity).

I 15 Stettler et ai', supra note 114, at 896 (finding that the use of electronic games was significantly

associated with obesity in children). Although the authors find that both video games and television

have a positive effect on the risk of obesity, the magnitude for video games is slightly smaller in magn i-

tude, which they ascribe to the small amount of physical activity involved in playing some video games.
Id. at 901. Although the amount of physical energy expended is minimal, it is still greater than the
amount of activity expended watching television or other wholly sedenta activities. See Kaen R.

Segal & William H. Dietz, Physiologic Responses to Playing a Video Game, 145 AM. 1. DIs. OULD.
1034 (1991). According to some studies, in fact, the amount of energy expended watching television
may be even less than that expended while sitting stilL. See Robert C. Klesges et ai', Effects of Television
on Metabolic Rate: Potential Implicationsfor Childhood Obesity, 91 PEDIATRICS 28 i (1993). An alttr-
native hypothesis (which to the best of our knowledge has never been tested) is that because many video
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and other similar activities (overall "screen time"), rather than advertising,
that is the important factor. Second, there seems to be a tendency for both
children and adults to snack while watching television, thereby increasing
calorie intake.116 Of course, the snacking may be triggered in part by expo-
sure to food ads; as previously discussed, however, children's ad exposure
has been found to have a very small impact on their snacking. 117 Another

possible explanation for the link between snacking and TV is that it is sim-
ply easier to eat while watching television than while pursuing other activ i-
ties.

Although there has been a slow decline in television viewing, there
has been an increase in non-television "screen time"-time in ftont of

computers, video games, and videos and DVDs. According to the Kaiser
Family Foundation study, in 1999 children watched a little under 3 hours of
television per day. i 18 But children also spent roughly fort minutes per day
watching videos and DVDs and an additional twenty minutes per day play-
ing video games and using the computer. i 19 Thus, while the amount of tee-
vision viewing has dropped over time, it may be that children's sedentary
activity has in fact risen. 120

Finally, the correlation between obesity and television viewing may
arise ftom unobserved family or individual characteristics that affect diet,
activity levels, and the propensity to watch TV. For example, parents who
restrict their child's TV time may provide different foods than those who
do not.

games require users to occupy both hands while playing, it may be that the propensity and opportity
to snack may be lessened when playing video games as opposed to watching television.

116 See Lori A. Francis et aI., Parental Weight Status and Girls' Television Viewing, Snacking, and

Body Mass Indexes, 11 OBESITY REs. 143 (2003); Donna M. Matheson et aI., Children's Food Con-

sumption During Television Viewing, 79 AM. J. QINICALNUTRlTlON 1088 (2004).
1 i 7 Bolton, supra note 109.
i 18 KAISER FAMILY FOUNATION, 

KIDS AND MEDIA, supra note 74.
119 Id. We are not aware of any studies on the amount of children-oriented food advertising pr~

sented on these non-television media. Observation suggests, hO'Mver, that food advertising is much less
prevalent on these alternative media than on television. DVDs and videos, for instace, are generally
free of food advertising. Similarly, there appears to be little food advertising in Playstation or X-Box
video games. Nothing systematic is known about the prevalence of food advertising on youth Internet
sites, but again, it is does not appear to be as pervasive as on telev ision. One of the authors recently

conducted visits to several of the most popular children's websites as identified by several sources. For
younger children, almost all of the most popular websites were related to toys or games. For older
youth, the sites tended to be for music, video games, or computer-related activities. None of the most

popular websites were for food products and none of those visited ¡ppeared to contain obvious food
advertising. In short, although there has been no systematic !tudy offood advertising on the Internet or
video games, it appears unlikely that children are being exposed to a substantial increase in food adver-
tising through these new media.

120 This increase in "screen time" may also account for the widespread but in accllate impression

that television viewing has increased over time.

~
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C. Does the Evidence Support the Theory that Advertising has Caused
the Rise in Obesity?

Overall, our review of the available public evidence suggests that cur-
rently there is little theoretical or empirical foundation to support the "ad-
vertising causes obesity" thesis or the inference that restrictions on food
advertising would meaningfully reduce the incidence of childhood obesity.
If the hypothesis were valid, there should be a corresponding increase in
television food ad exposure that matched the increase in obesity rates. The
amount of television food ads viewed by children appears to have declined
or stayed stable over time, however, even as childhood obesity rates have
increased. 

121 It is possible that a better explanation for the observed correh-

tion between television viewing and obesity may be the sedentary nature of
the activity or unobserved characteristics that influence both television time
and eating habits. In short, our review of the evidence available at this time
finds that the evidence does not appear to support the proposition that chil-
dren are exposed to more food advertising today than twenty years ago and
that this has caused the increased rate of childhood obesity.

III. CAN ADVERTISING PLAY A POSITIVE ROLE?

Although current evidence suggests that advertising does not appear to
be a significant factor in the rise of obesity (for children at least), this does
not mean that advertising and marketing-and governent policies toward
them-canot be par of the obesity problem's solution. This possibility,
however, is frequently misunderstood, and the role that markets can play in
educating consumers about nutrition and in pushing firms to respond to
consumer demand for healthier foods is undervalued. This part of the article
describes the ways in which advertising can provide information to con-
sumers that can result in healthier eating habits.

A. Advertising and Health Information

Truthful, non-misleading health information can benefit consumers
and increase competition. First, such information helps consumers make
better-informed weight-conscious choices. Second, as health consequences
of obesity become a more important consideration for consumers and thus
guide their purchase decisions, marketers have an incentive to develop and
market products based on their calorie content. This, in turn, can provide

121 We emphasize that this conclusion is based on limited data. Additional research on food ad

exposure is required before a definitive answer can be obtained.
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consumers with even healthier products and more information to aid their
weight control efforts.

An example of how this beneficial cycle can operate involves the dis-
semination of advertising and labeling in the 1980' s concerning the link

between fiber in cereals and the risk of cancer. According to a 1989 FTC
Bureau of Economics staff report, duing the late 1970's and early 1980's:

growing evidence. . . (demonstrated) the link between reduced cancer rates and high fiber
diets. . . (but) there was no shift towards high fiber diets. However, as soon as producer ad-
vertising began in late 1984 there was a significant increase in market -share-weighted fiber

content of cereals. i 22

Thus, even though "government and (other) general. . . sources" pro-
vided information about the nutritional value of fiber, it was not until ad-
vertising practices changed that consumers began incorporating fiber into
their diets.123 This is because advertising reaches many consumers, such as
low-income consumers, who are diffcult to reach through public service
messages and other sources of health information.

Likewise, the FTC staff report found:

(M)anufacturers, in response to the growing demand for high fiber cereals and knowing that
they could advertise the health benefits of fiber, responded by developing new high fiber ce-
reals. . . the number and proportion of new cereals of this type increased considerably during
the health claim advertising period.124

The report also found that cereal producers responded to the increased
demand for fiber by volunteering more information on labels: "virtally all
cereals that contained anything above a trace of fiber voluntarily labeled the
fact in 1988."125 The advertising of trthful and nondeceptive health infor-

mation increased consumer awareness of the link between fiber and cancer
risk, which increased demand for high fiber cereals. This, in turn, caused
manufacturers to expand the range of high fiber cereals available to con-
sumers in the market. In the end, this cycle went full circle: the increased
demand for high fiber cereals, which was created in large par by advertis-
ing, led those cereal producers whose products contained fiber to further
advertise this fact in order to serve that increased demand.

This example ilustrates an important point: food advertisements may
raise consumer awareness about the attributes and significance of the nutri-

122 PAULINE IPPOLITO & ALAN MATHIOS, FED. TRADE COMM'N, HEALTH CLAIMS IN

ADVERTISING ANDLABELING: A STUDY OF THE CEREAL MARKET xi (i 989).
123 ¡d. ("(O)n the basis of broad market averages for fiber consumption ITom cereals, the evidence

suggests that producer advertising was a significant source of infonnation on the potential benefits of
fiber. . . .").

124 ¡d. atÚxii.

125 ¡d. at xii.
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ents in particular foods, and thereby prompt consumers to examine a food's
label for more nutrition information before purchase or consumption. 126 The

greater the use of food product labels, the more likely it is that consumers
wil make prudent eating decisions. Advertising can be a useful faciltator
of label usage.

Thus, food advertising and labeling can be a forceful factor in fighting
the obesity problem in at least two ways. First, obviously, food labels and
many food ads provide important information about the nature and effect of
calories. Moreover, it is likely that food ads that feature nutrient content
and health claims prompt consumers to examine the food label more

closely. Second, but perhaps equally consequential, labeling informtion B
critically important because consumers receive it close to their actual pur-
chase decision. 

127 Thus, by regulating food advertising and labeling, gov-

ernment reguatory policies can affect, for good or for il, the nature and
extent of health information that consumers receive about food products.

B. Application to Regulatory Policy

The previous section ilustrated that health claims in ads can have a
beneficial effect on eating habits. A recent study by the staff of the FTC's
Bureau of Economics found that regulatory policy on food labeling stan-
dards can affect the prevalence of health claims in food advertising. 128 After

food labeling standards were tightened in the early 1990's, calorie, dieting,
and weight claims dropped substantially. For instance, in 1991,22.5% of
food ads made calorie, dieting, and weight claims; in 1992 it was less than
15%; it bottomed out at under 10% in 1995.129 Small regulatory changes

regarding a simple food label can have significant effects not only on in-
formation provided through labeling but also on advertising content and,
ultimately, people's eating habits. The FTC staff recently fied a comment
on labeling regulations in connection with the issue of obesity. The issues

126 Consumer research suggests that consumers who know about diet-disease relationships or

believe that diet is important for reducing disease risks are more likely to use nutrition labels. See, e.g.,
Christine Moonnan, The Effects of Stimulus and Consumer Characteristics on the Utilization of Nutri-
tion Information, 17 J. CbNSUMER REs. 362,371 -72 (1990); Marian L. Neuhouser, Ph.D, R.D. et al.,

Use of Food Nutrition Labels Is Associated with Lower Fat Intake, 99 J. AM. DIET. ASS'N 45 (1999);

Lisa R. Szykman et al., A Proposed Model of the Use of Package Claims and Nutrition Labels, 16 1.
PUB. POL'Y & MARKETING 228, 228 (1997).

127 According to a 1996 survey of 4,200 food shoppers, 70% of brand purchase decisions are made
in the store, the point at which consumers are being directly exposed to label infonnation. POIN OF
PuRCHASING ADVER INST., 1996 POP AI CbNSUMER BUYING HABITS STUDY 8 (1996).

128 PAULINE IPPOLITO & JAN PAPPALARDO, ADVERTISING NUTRlTION & HEALTH: EvIDENCE

FROM FOOD ADVERTISING i 977- 1997 (2002).
129 Id. at 52,53 fig.4-14.
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raised in the comment ilustrate ways in which regulatory tDlicy can ID-
pede or assist the efforts to reduce obesity rates,I30

1. Serving Sizes

Prior to enactment of the Nutritional Labeling and Education Act
("NLEA"),13 food manufacturers were essentially free to set their own
serving sizes, within reasonable bounds. 132 In enacting the NLEA, however,
Congress mandated that serving size be linked to the amount that people
customarily consume. 

133

Current regulations require that food manufacturers provide nutrition
information, including calories, based on the "serving size" of food prod-
uctS.134 "Serving size" is defined by statute as the "amount (of the food)

customarily consumed."135 To make that statutory mandate operational,
serving sizes for various categories of food products are determined by
FDA regulation in what are known as "reference amounts."136 A re-
evaluation of existing reference amounts to determine whether they con-
tinue to represent amounts customarily consumed could aid individuals in
their attempts to control calorie intake.13

130 The following analysis is based on OBESITY WORKING GRouP, U.S. IOOD& DRUG ADMIN.,

EXPLORING THE LINK BETWEEN WEIGHT MANAGEMENT AND FOOD LABELS AND PACKAGING (2003)

(hereinafter OBESITY COMMENT) (containing the comments of the staff of the Bureau of Consumer
Protection, the Bureau of Economics, and the Office of Pol icy Planning of the Federal Trade CommiY
sion. before the Deparment of Health and Human Services, Food and Drug Administration, in the mat-
ter of obesity), available athtt://ww.ftc.govlbe/v04003text.pdf(lastvisited Oct. 18,2004). On March
12,2004, FDA's Working Group on Obesity released a new report which made several recommenda-
tions incorporating FTC staff comments. See OBESITY WORKING GRoup, U.S. FOOD & DRUG ADMIN.,

CALORIES CoUNT: REpORT OF THE WORKING GRoup ON OBESITY (2004), available at
htt://ww.cfsan.fda.gov/-dms/owg-toc.html(last visited Oct. 18,2004).

131 21 U.S.c. § 343-1 (2000)

132 See generally NUTRITION LABELING: ISSUES AND DIRECTIONS FOR THE 1990's 212 (D. Porter

& R. Earl eds., 1990).
i 33 See 21 U.S.c. § 343(q)(l)(A)(i) (2000).
134 See id. § 343(q)(I).
135 See id. § 343(q)(l)(A)(i); see also 2 I CF.R. § 101.9(b)(1)(2004)("The tenn serving or serving

size means an amount of food customarily consumed per eating occasion by persons 4 years of age or

older which is expressed in a common household measure that is appropriate to the food."). Unlike the
serving sizes in the USDA's Food Guide Pyramid, a serving size for purposes of FDA food-labeling
regulations do not represent an amount recommended for consumption. See Food Labeling; Serving

Sizes, 58 Fed. Reg. 2229, 2232 (Jan. 6, 1993).
136 See 21 C.F.R §§ 101.9(b)(2), 101.2 (2004).
137 21 C.F.R. § 101.2(h) (2004) penn its FDA, on its own initiative, to propose amending refer-

ence amounts. Note however that the FTC staff also stated that, when undertking this review, FDA
should consider copy testing or other consumer research to detennine whether consumers interpret the
serving size amounts on labels to be a representation of how much they should eat. Ifconsumers in fact
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The current reference amounts are based primarily on data obtained
through the 1977-78 and 1987-88 Nationwide Food Consumption Surveys
conducted by the U.S. Departent of Agriculture. 

138 As discussed above,

recent empirical evidence suggests that the amount of food that Americans
customarly consume today has increased significantly since that data was
collected. For instance, a review of nationwide food intake surveys from
1977-78, 1989, and 1996 concluded that portion sizes for numerous types
of foods grew substantially between 1977 and 1996.139

Obviously, if the actual portion sizes currently consumed by Ameri-
cans are substantially larger than the serving sizes presented on the Nutri-
tion Facts Panel, consumers may underestimate the number of calories and
other nutrients they eat. 140 Updating serving sizes to reflect current con-
sumer behavior may be useful in helping calorie-conscious consumers
make better choices in at least two ways.141 First, accurate serving sizes can
better inform consumers of the amount of calories they are likely to ingest
from a paricular food, which may prompt consumers to eat a smaller
amount of that food or to adjust their intake of other foods. Second, accu-
rate information can aid consumers in choosing between food products or
food types based on calories, or other nutrients, per serving size.142

understad this information to be an indication of how much they should eat, increasing serving sizes
may have the unintended consequence of increasing food consumption.

138 See21 C.F.R. § 101.2(b),tbI.2n.1 (2004).
139 Samara Joy Nielsen & Barr M. Popkin, Patterns and Trends in Food Portion Sizes, 1977-

1998,

289 JAMA 450 (2003); see alYJ Helen SmiciklairWright et aI., Foods Commonly Eaten in the United
States, 1989-1991 and 1994-1996: Are Portion Sizes Changing?, 103 J. AM. DIET Ass'N 41,41-47

(2003). See generally Barbara 1. Rolls, The Supersizing of America, 38 NUTRlTON TODA Y 42 (2003);
Susan Borra, Consumer Interface with the Food Label, Presentation at the Scientific Workshop on
Exploring the Link Between Weight Management and Food Labels and Packaging (Nov. 20, 2003)

(stating that "(Consumers) considered the serving size informati:m on nutriion labels impractical" and
that "(Consumers) didn't feel the label information was representative of what people really eat"), at
htt://ww.fda.gov/ohrms/dockets/dockets/03n0338/03rr0338-tr00003.htm (last visited Oct. 18,2004);

Susan Cumming¡, How Does the Current Labeling and Packaging Help or Hinder Those Engaged in

Weight Loss Programs? A Dietitian's Perspective, Presentation at the Scientific Workshop on Exploring
the Link Between Weight Management and Food Labels and Packaging (Nov. 20, 2003) (stating that

"(p )ackaged foods are not usually eaten in the exact portions listed"), at
htt://ww.fda.gov/ohrms/dockets/docketsI03n0338/03rr0338-tr00003.htm (last visited Oct. 18.2004).

140 A food marketer, for instance, may make a "low fat" claim for a product with 2 grams offat per

serving. If consumers are eating twice the listed serving size for the product, they in fact would be
consuming 4 grams offa!. Under FDA's regulations, "low fat" claims on labels are restricted to prod-
ucts with 3 grams or less per serving. 21 C.F.R. § 101.62(b)(2)(i)(A) (2004).

14 i It is also importt that any new serving size designations not validate "too large" servings.

i 42 The Obesity comment offered the example of a calori()conscious consumer who is tiying to

decide between having a bowl of cereal or two waffes for breakfast. See OBESITY CbMMENT, supra

note i 30, at i 1. Based on current label information, the consumer may decide to have a bowl of cereal
with 110 calories per 30 gram (3/4 cup) serving size rather tlun two waffes with 140 calories (70 calo-
ries each). If the consumer's actual cereal portion size is 45 grams (i 1/8 cups), however, the better
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2. Comparative Claims

One of the primar tenets of economics is that competitive market
pressures lead to increased consumer welfare as producers strive to meet
consumer demand by introducing innovative products and more efficient
production methods.143 However, in order to realize these gains, it is neces-
sary that consumers be able to compare products. Thus, it is important that
regulation not impede marketers' comparative calorie claims. In some cases
food labeling regulations, policies, and practices inadvertently make it dif-
ficult for food marketers to make these claims, but can be altered to facil i-
tate such claims instead.

a. Reduced/Fewer Calorie Comparisons

"Current food labeling regulations limit 'reduced calorie' and 'fewer
calories' claims to foods that meet a minimum calorie reduction of 25%
compared to an appropriate reference food."'44 In addition, such claims are
prohibited for any food that is already low calorie, defined as less than 40
calories per reference amount. 

145 Although such rules may be a well-

intentioned effort to reduce consumer confusion about these terms, they
may ultimately harm consumer interest if they sweep too broadly and pro-
hibit truthful and nondeceptive information. More importantly, such rules
may also discourage food manufacturers from making substantial reduc-
tions in calories in foods because they cannot inform consumers of such a
reduction unless it crosses the 25% threshold.

Certinly reduced calorie claims should not be made for trivial or
meaningless reductions-such claims could undermine efforts to reduce

caloric choice would have been the two waffes (with 140 calories) rather than the bowl of cereal (with
165 calories). /d

143 As a general rule, comparative claims confer substatial benefits on consumers. The FTC has

concluded that: "Comparative advertising, when truthful and non-deceptive, is a source of importt
infonnation to consumers and assists them in makin g rational purchase decisions. Comparative advertis

ing encourages product improvement and innovation, and can lead to lower prices in the marketplace."

16 C.F.R. § 14. i 5(c)(2004).
144 OBESITY COMMENT, supra note 130, at 13 (citing21 C.F.R. § io 1.60(b)(4) (2004)).
145 /d at 13-14. Note that for purposes of consistency in labeling and advertising, the FTC has

generally held advertisers to FDA's 25% threshold for unqualified claims, such as "Brand X has fewer
calories than Brand Y." The Commission, however, pennits advertisers to make reduced calorie claims
for smaller relative changes as long as the basis for the comparison is clear and the advertiser provides
suffcient infonnation to prevent consumers from being misled about the amount and significance of the
change. For example, "20(%) fewer calories than before, now only 80 calories per serving" is pennissi-
ble. See Federal Trade Commission Enforcement Policy Statement on Food Advertising, 59 Fed. Reg.
28388, 28390-9 i (June 1, 1994). In the Obesity Comment, the FTC staff recommended that FDA also
penn it such claims. See OBESITY COMMENT, supra note i 30.



2004) OBESITY AND ADVERTISING POLICY 1009

obesity as consumers might believe that they are eating properly when they,
in fact, are not.146 The current regulations, however, do not allow for small
incremental calorie reductions that become nutritionally significant in the
aggregate.147 One can achieve the same reduction in total daily calorie con-
sumption either through one or two large cuts in calorie consumption or by
many smaller reductions across more food selections. Thus, it would bene-
fit consumers if food marketers were permitted to make labeling claims
highlighting either approach to dietary changes.148

b. Comparison to Food of Diferent Portion Size

Obesity researchers suggest that one effective approach to reducing
calories is to reduce portion sizes.149 Comparative claims between foods
with different portion sizes could help consumers moderately reduce cab-
ries as consumers would be more aware of the benefits and availabilty of
products with smaller portions. While this point may seem almost too obvi-
ous, in reality, offering consumers smaller portion sizes may help them
control their food intake by reducing the amount of self-control necessary
to eat a smaller portion. In turn, allowing food manufacturers to compete on
this basis encourages them to offer limited-portion products to consumers
who desire an additional aid to self-control.

146 Such a calorie claim, even if 
trthful, might very well be considered deceptive.

147 The cumulative benefits of small incremental changes in caloric intake may be very significant

in obesity rates. It has been estimated that even very modest daily changes have a substantial impact on
weight over the long term. The Surgeon General's Call to Action to Prevent and Decrease Overweight
and Obesity, for example, promotes a daily change of i 50 calories, through eating less, exercising more,

or a combination of the two, noting that such a change translates into a weight difference of 10 pounds
in a year. THE SURGEON GENERAL'S CALL TO AcrroN TO PREVENT AND DECREASE OVERWEIGHT AND

OBESITY I (200 i), at htt://ww.surgeongeneral.gov/topics/obesity/calltoaction/CalltoAction.pdf (last
visited Oct. 18,2004).

148 In addition, the current regulation imposes different approaches to calorie reductions of equal

nutritional significance. Claims involving an identical absolute reduction in calories may be prohibited

or permitted based on small differences in the total caloric content of the reference food. Thus, a re-
duced calorie claim is permitted for a food that has 50 fewer calories as long as the reference food has
no more than 200 calories, whereas a reduced calorie claim would be prohibited for the same 50-calorie

reduction if the reference food contained 210 calories. Eliminating the 25% threshold would also give
manufacturers more latitude to make useful comparisons of the overall nutrient profie offood products.
For example, the current regulations would not allow the claim, "Our product now has 25% more fiber,
50% less fat and cholesterol, and 20% fewer calories." The FTC staff argued that allowing the adver-
tiser to highlight the 20% calorie reduction in addition to the changes in other nutrients is beneficiaL. It
informs consumers of all of the ways in which the improved product is better, rather than implying that
it is better only on the specific nutrient differences that meet the 25% threshold.

149 See, e.g., Hill et ai., sura note 5. Note also that one of the American Diabetes Association's

primar recommendations for weight loss is to reduce portion size. See Losing Weight: What Does it
Take?, at http://ww.diabetes.orglweightloss-and-exercise/weightloss/losing-weight.jsp (last visited
Oct. 18,2004).
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However, the present regulatory regime only allows comparative

claims between foods based on a standard serving size or an ounce for
ounce basis for main dishes and meals.150 If comparative claims were al-
lowed across, and not simply between portion sizes, it likely would encour-
age some firms to compete by offering healthier portion sizes. As such,
claims can be truthful and nondeceptive, a rule allowing them could be a
potent anti-obesity tool.

c. Comparison to Food of Diferent Product Type

Substituting across categories often can be an effective means of re-
ducing calories, such as substituting applesauce for pudding as dessert.
Thus, permitting comparative caloric claims across categories could help
consumers make these healthy substitutions. For instance, marketers could
make claims such as, "Instead of cherr pie, try our delicious low fat cherr
yogurt-29% fewer calories and 86% less fat."151 Such comparative claims
could assist consumers in making better food choices as well as encourage
firms to compete through marketing healthier foods as substitutes for less-
healthy food choices.

d. Disclosure Requirements for Comparative Claims

While more information can be helpful, common sense also suggests
that as messages become complicated and convoluted, they become less
effective. If regulations require food labels to include a lot of information
this may result in a labeling claim that is not readily understood by con-
sumers. This would reduce the value of making that claim, and basic eco-
nomics dictates that as the value of making a health claim is reduced, fewer
health claims wil be made.

Unnecessarily cumbersome disclosure requirements may have de-
terred truthful, non-misleading comparative label claims for foods. ¡52 Under
current regulations, to make a comparative nutrient claim, a food marketer
must provide information on the reference food, the percentage by which
the nutrient in the reference food has been changed, and the absolute

amount of the nutrient in the labeled and reference foods. While the current
disclosure rule permits nutrient levels to be included on the package's front
panel (thereby making it easier to attract a consumer's attention), the re-
quired length of the disclosure may add to label clutter, making the claim
less comprehensible to consumers, and thereby decreasing the incentive of

150 21 C.F.R. § 101.60(b)(2004).

i 5 I OBESITY COMMENT, supra note 130, at 17.

152 Id. 
at 17-18.
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some finns to make these comparative claims at all. This may, in turn, deter
development of healthier products.

3. Health Claims Linking Reduced Calorie Consumption to Reduc-

tion in Risk of Obesity-Related Diseases

It may also be beneficial to allow the label to claim that reduced cab-
rie intake is a way to reduce the risk of the many diseases associated with
obesity, such as heart disease, diabetes, and cancer.153 The broad dissemina-
tion of this health claim would help educate consumers about the negative
health consequences of being overweight or obese, and aid conumers in
making better dietary choices. 

154

These examples ilustrate the types of review that government agen-
cies should be undertaking to ensure that existing rules and regulations do
not impede the ability of markets to respond effciently to consumer re-
mand for healthier and lower calorie food.

iv. CONCLUSION

Based on our review of the evidence and economic theory, we believe
that a host of factors have contributed to the increased rate of obesity in the
American population. Our review of the available evidence does not indi-
cate that food marketing to children has grown markedly during the years
that children's obesity has increased. Thus, it seems that food advertising is
not a primary causal factor in children's increased obesity rate. Further-
more, there may be negative consequences to banning or restricting truthful
food advertising. As the public becomes more educated on the importance
of weight control to health, there may be increased pressure on marketers to
compete on calorie content; food ad restrictions could inhibit such competi-
tion. Finally, some changes in food labeling rules could play an importt
role in bringing infonnation to consumers and adding to finns' incentives
to focus on the calorie profies of their foods.

153 ¡d. at 19.

154 See FOOD & IRUG ADMIN" :'RATEGIC ACTION PLAN PROTECTING AND ADVANCING

AMERICA'S HEALTH: RESPONDING TO NEW CHALLENGES AND OPPORTUNITES 18-21 (2003),


