UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON, D.C. 20580

Offlce of the Secretary

December 15, 1995

Lewis J. Paper, Esq.

General Counsel

American Telephone Fundraisers Association, Inc.
Dickstein, Shapiro & Morin, L.L.P.

2101 L Street, NW

Washington, D.C. 20037-1526

Dear Mr. Paper:

This letter responds to your request on behalf of the American Telephone Fundraisers
Association, In¢, for an advisory opinion concerning the applicability of the Telemarketing
Sales Rule, 16 C.F.R. Part 310, to fundraising telephone calls made by for-profit companies
on behalf of nonprofit organizations. The Association seeks advice on the scope of the
Rule’s coverage as it may apply to fundraising activities of Association members that involve
the use of the telephone.

Although the Telemarketing Sales Rule does not apply to entities over which the
Commission lacks jurisdiction, it does apply to for-profit telemarketers acting on behalf of
such entities. The Commission’s view, however, is that telephone fundraising activities on
behalf of nonprofit organizations will constitute "telemarketing" within the scope of the Rule
only where those activities constitute a "plan, program or campaign which is conducted to
induce the purchase of goods or services.” As discussed below, this means that the Rule
ordinarily imposes no restrictions on legitimate fundraising activities undertaken on behalf of
nonprofit organizations.

The Telemarketing Act states that, "[N]o activity which is outside the jurisdiction of
[the FTC] Act shall be affected by this Act." Section 6(a) of the Telemarketing Act, Pub L,
No. 103-297 (to be codified at 15 U.S.C. § 6105(a)). Therefore, because the FTC Act does
not apply to any entity that is not "organized to carry on business for its own profit or that of
its members," neither does the Telemarketing Act or the Telemarketing Sales Rule. See 135
U.S.C. § 44; Community Blood Bank v. FTC, 405 F.2d 1011 (8th Cir. 1969). The Rule,
like the FTC Act, however, does apply to a company acting for profit even when it is
providing services to a nonprofit organization. Statement of Basis and Purpose,
Telemarketing Sales Rule, 60 Fed. Reg. 43,842, at 43,843 (Aug. 23, 1995).







