


11. THE FTC SHOULD CREATE A SAFE HARBOR FOR COMMERCIAL 
MESSAGES SENT BY AFFILIATES OR OTHER THIRD PARTIES 
OVER WHICH AN ADVERTISER HAS NO CONTROL. 

In the NPRM, the Cornn~issior~ declined to exempt entities from liability 

for e-mail messages advertising their products and services that are sent by affiliates and 

other third parties over which the advertisers have no control. The Commission did, 

however, propose the establishment of a safe harbor in this situation so that entities that 

complied with the provisions of this safe harbor with respect to those affiliates and other 

third parties would be insulated fiom liability under the Act, and sought comment on the 

appropriate criteria for such a safe harbor. 

IAC supports the creation of a safe harbor in this context as a means to 

protect consumers while providing clear guidance and much-needed flexibility to the 

countless legitimate businesses that rely on affiliates and other third parties as an integral 

part of their e-commerce activities. IAC believes that the Commission's safe harbor 

under the Telemarketing Sales Rule ("TSR) is a successful and useful model, although 

certain key distinctions between the telemarketing and e-mail contexts support the 

creation of a modified approach with respect to CAN-SPAM. Specifically, LAC 

recommends that underlying advertisers not be held responsible for e-mail messages 

promoting their products and services that are sent by affiliates and other third parties if: 

1. The advertiser contractually requires the affiliate or third party to comply with 
- €&SpAM;- - - - - - - - - - - - - - - - - - - - - - 

In the NPRM, the Commission suggested that the transactional/relationship 
exception extends to all parties to a transaction - at least in the Expedia example. See 70 
Fed. Reg. at 25,434. IAC appreciates this important clarification. h stating this, 
however, the NPRM could be construed to suggest that Expedia may not be the sender of 
subsequent messages relating to that transaction. IAC respectfully requests that the 
Commission clarify this point. Specifically, in the example cited by the Commission and 
in general, Expedia should be treated as a sender of any message it transmits that 
advertises or promotes its services. 



2. The advertiser requires .the affiliate or third party to certify periodically and in 
writing that it complies with CAN-SPAM; 

3. The advertiser provides the affiliate or third party with written guidelines on 
how to comply with CAN-SPAM; and 

4. The advertiser maintains additional reasonable procedures to ensure that the 
affiliate or third party complies with CAN-SPAM. 

A. The Affiliate Model 

The affiliate system is at the core of modem e-~ommerce.~ Much more 

than in the offline world, online entities maintain vast networks of third-party affiliates 

that they rely on for promotions and referrals. These affiliates are diverse in both nature 

and size: they range from massive multi-billion dollar retailers and organizations to tiny 

b b mom-and-pop" entities that operate a single website or generate only occasional 

promotional material. In general, affiliates receive no guidance on how or even whether 

to promote or market the underlying seller's products. Instead, affiliates are compensated 

in two ways: (1) for each "click" that they generate, and (2) for each sale that they 

generate. Thus, an affiliate that includes an Expedia promotion on its website will 

receive a small fee from Expedia each time a user clicks on the Expedia link and is 

directed to the Expedia website. If the individual then purchases a product from Expedia, 

the affiliate will receive an additional fee. Similarly, an affiliate that includes 

information about Expedia in an electronic newsletter will be paid for each click-through 

from that newsletter onto the Expedia website, and will be paid additional money for 

each subsequent purchase of a product or service from Expedia. This commission-driven 

model pervades online advertising, and it is the key factor that enables most entities - 

- -- 

3 To be clear, IAC believes that any safe harbor should apply with respect to both 
affiliates and third-party service providers. We provide additional background on the use 
of affiliates by  Internet companies because of the unique issues raised in this context. 



including the IAC Businesses - to offer so many online services and so much online 

information free of charge to users. 

The number of affiliate-based agreements on the Internet is staggering. 

Expedia, for example, has tens of thousands of affiliates. While many of these affiliates 

may be dormant, roughly one-quarter of Expedia affiliates generated clicks in 2004; of 

those, more than one-fifth initiated an Expedia transaction in 2004. Despite the total 

number of affiliates, however, a minority of these entities generated a significant number 

of transactions in 2004; thus, just a small percentage of Expedia's affiliates were 

responsible for the vast majority of sales made through the affiliate program. 

Nonetheless, the unique nature of the Internet makes the continued existence of a broad 

affiliate program critical; it enables Expedia to promote its products and services broadly 

to users that it might not otherwise be able to reach; and it enables small or targeted 

affiliates to thrive by maintaining limited arrangements with literally thousands of 

different partners.4 

There is no offline analog for these affiliate programs. The ability to track 

online click-throughs and purchase paths is unique to the Internet, and the ease of moving 

among websites and electronic communications is essential to these affiliate 

arrangements, Users can click through fi-om e-mails, search engines, or websites to a 

particular site in order to find more about - and potentially purchase - a product or 

service of interest to them. AffiIiates are paid just a tiny fee for each click-through or 

4 Expedia is not alone among the IAC Businesses in its use of such a broad affiliate 
program. HSN, for example, has several thousand affiliates in a system that operates 
much like Expedia's, and Entertainment Publications also has several thousand affiliates. 
Correspondingly, many of the IAC Businesses may be the affiliates of other companies - 
paid by those companies for each click and transaction just as they compensate their own 
affiliates. 



oversight than an affiliate that has generated few or no such click-throughs. Similarly, an 

affiliate or other third party that prompts complaints of violations will require a different 

response from the advertiser than an affiliate that has consistently demonstrated 

impeccable practices. The advertiser should therefore have the flexibility to determine 

what procedures are reasonable; in contrast, any strict requirement of monitoring or 

enforcement would impose a tremendous cost and resource burden on these advertisers 

without any corresponding benefit for consumers. 

111. THE FTC SHOULD ADOPT ITS PROPOSAL THAT POST OFFICE 
BOXES ARE VALID PHYSICAL POSTAL ADDRESSES. 

The Proposed Rule confirms that a Post Office Box constitutes a valid 

physical postal address under the Act. IAC urges the FTC to adopt this proposed change 

in its final rulemaking. The use of a P.O. box is consistent with the purposes of the 

physical postal address requirement because it: (a) provides a means by which senders 

can receive written correspondence, including legal process; (b) requires senders to 

designate a single physical location for receipt of such correspondence; and (c) allows the 

FTC and other government agencies to confirm the physical location and identity of 

senders. 

As IAC explained in its comments on the ANPR, the use of P.O. Boxes as 

physical postal addresses also ensures that businesses can protect themselves against the 

growing threats to their security. IAC Businesses, like many large organizations, store 

vast amounts of persona1 information concerning consumers and employees, making 

them attractive targets for criminals and terrorists intent on causing physical or economic 

harm to the Business, its customers, or the national economy. IAC Businesses use 

sophisticated techniques to protect the security of their offices and personal data, but it is 



never possible to completely eliminate such threats. The use of a Post Office Box in an 

electronic mail message instead of a street address is one important method of 

discouraging criminal activity against businesses and their customers. The Final Rule 

should therefore adopt the FTC's proposal that a Post Office Box is a "physical postal 

address" under CAN-SPAM. 

IV. THE FTC SHOULD NOT REDUCE THE TIMEFRAME FOR HONONNG 
OPT-OUTS TO THREE BUSINESS DAYS. 

CAN-SPAM gives the Commission authority to modify the statutory ten- 

business-day timeframe for honoring opt-out requests if it finds that an alternative 

timefrarne "would be more reasonable after taking into account the purposes [of the Act's 

opt-out provisions]; the interests of recipients of commercial electronic mail; and the 

burdens imposed on senders of lawful commercial electronic mail." 1 5 U.S.C. § 7704(c). 

To reduce the statutory timeframe, the FTC must balance these factors and find, based on 

the record, that a three-business-day timeframe would be more reasonable than the 

existing ten business days. 

The Commission should retain the ten-business-day window for honoring 

opt-out requests that Congress prescribed.6 CAN-SPAM'S legislative history 

demonstrates that Congress imposed a ten-business-day timeframe because that period 

protected consumers while preserving some flexibility for legitimate businesses. 

6 In its NPRM, the FTC cites the concern of some commenters that a reduction in 
the timefrarne for honoring opt-outs is warranted because of the possibility that a sender 
will, after receiving an opt-out, "mail bomb" a recipient until the ten days have elapsed. 
As the Commission notes, this concern is not s~~pported by any evidence, and it is highly 
unlikely a business that is otherwise compliant with the Act would take advantage of the 
timefranle in this manner. 70 Fed. Reg. at 25,444. Legitimate businesses would not 
be willing to risk the damage to their reputation that such a practice would almost 
certainly invite - and bad spammers do not comply with the opt-out requirements in the 
first place. 



Describing the purpose of the Act's opt-out requirements, the Senate Report notes that 

"persons providing e-mail marketing services [are] responsible for making a good faith 

inquiry of their clients (the senders, under the definitions of this bill) to determine 

whether there are recipients who should not be e-mailed because they have previously 

requested not to receive e-mails from the sender." S. Rep. 108-102, at 18 (2003). 

Accordingly, the CAN-SPAM opt-out obligations were designed to require businesses to 

implement reasonable procedures to identify and honor the privacy preferences of 

consumers. 

In its own CAN-SPAM rulemaking, the Federal Communications 

Commission set forth a 30-day window for senders to honor a new wireless domain 

added to the FCC's master list. See FCC Report and Order, Docket No. 04-53, at 32 

(Aug. 12,2004). In adopting this timeframe, the FCC understood that scrubbing 

recipient lists is a complicated and time-consuming process - essentially the same 

process required to honor company-specific opt-outs submitted in response to 

co~nmercial e-mail messages. It is therefore not surprising that in the analogous 

telemarketing context, the timeframe for honoring opt-out requests is equally long - 3 1 

days to honor new registrants on the national Do-Not-Call List, and 30 days to process 

company-specific do-not-call requests. See 16 C.F.R. 5 3 10.4(b)(3)(iv); FCC Report and 

Order, Docket No. 03-1 53, at 7 94 (July 3,2003). 
- - - - . . . . . . . . . . . . . . . . . . . .  

- - - - - - - - 

In light of the legislative history of CAN-SPAM and analogous 

requirements in similar contexts, the FTC should not determine, according to the Act's 

requirements, that a three-business-day timeframe for honoring opt-outs is more 

reasonable than a ten-business-day timeframe at this point. Instead, the Commission 



should retain the ten-business-day window for honoring opt-out requests that Congress 

prescribed. If, as technology evolves in the future, the record shows that it becomes 

possible to implement a shorter opt-out period without imposing a significant burden on 

lawfbl online entities, IAC would support the re-examination of this issue by the 

Commission. 



* * * 1 

LAC appreciates the opportunity to comment on the Commission's 

implementalion of the CAN-SPAM Act and looks forward to continuing to work with the 

Commission 10 develop rules that best effectuate the purposes of the Act. 

Respectfully submitted, - 

Vice President, Gov-at ARairs 
IAC/lnterActiveCorp 

and its Businesses 

Ci tysearch 
Classic Custom Vacations 
Dom ani a 
Entertainment Publications 
Evite 
Expedia 
Gi fts.com 
Home Shopping Network 
Hotels.com 
Hotwire.com 
Interval International 
LendingTree 
Match.com 
RealEstate.com 
Reserve America 
Precision Response Corp. 
ServiceMagjc, Inc. 
Ticketmaster 
TripAdvisor, Inc. 
udate.com 
ZeroDegrees 


