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COciober 9, 2001
BY MESSENGER

Donald 8. Clark, Esq.

Secretary

Foderal Trade Commission
Eoom H-172

600 Pennsyhvania Avenue, N.W.,
Washington, D.C. 20580

Dear Mr, secretary:

Cn behalf of the Section of Antifrust Law of the American Bar
Association (the "Scction"), I aim pleased to submit these supplemental commen(s on
the proposed changes to the mules and regulations implemented pursuant to the Hart-
Scou-Rodine Antlrust Tmprovements Acl of 1976 (the “HSR™ or "HSR Acl"). These
views are being presented only on behalf of the Section of Antitrust Law and have not
been approved by the House of Delegates or the Board of Governors of the American
Bar Association ("ABA™) amd should not be consirucd as reprusenling ihe position of
the ABA.

The Scclion previously submitted a report to the Commission on
March 19, 2001, with respect to the ISR interim rules, form changes, and proposcd
mle changes ambounced by lhe Commssion on Janwary 25, 2001, These
supplemental comments are submitted on the invitation of Commizsicner Thomas B.
Leary to address further the proposed filing thresholds implemented by the interim
rules.

The Section welcomes the opportunity to continue to provide its vicws
to the Commission on these mmporlant regulattons.  Slaff of the Premerper Office
should be commended for their outstanding work in preparing complex mles quickly
o implament these very important amendmenls to the HSR Act, SiaT conducted
considerable outreack with members of the Section and HSR practilioners to develop
farr and practical rules under very tight deadlings,  Staff's actions have boon
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cxcrnplary, and their sophistication and seriousness ol purposc in considering these
difficult issues 18 a model Tor the Commission to follew in foture considerations of

mlc changes.

Now that the bar and the business community have lived will the
mterim rules for over seven months, further refection and analysis of the views
cxpressed by varlous constiluencies mdicate that consideration should be given
towards modifving the inferim rules with respect to the thresholds for filing the
Notification and Report Foom (“filing thresholds™). The Scction belizves that filmy
thresholds should be consisrent with the merger enforcement responsibilities of the
apcncies and the intent of Congress when enacting the amendments. Modifications of
the cwrent filing thresholds can achieve these objectives while minimizing fhe
potcntial burden on filing parbies. The Section looks forward to continuing to work
with the Commission to praduce a solution that satisfies the agency's needs while
minimizing any added burden he interim rules may have inadvertently placed on
[iling partics.

L The Proposed Filing Thresholds

Prior to the recenl HSR Act amendments, the [ISR Rules imposed four
[ling threshiolds for acguisitions of voting secwities: (a) $15 million, (b) 15%, (c)
25% and (d) 30%. With rcspeet o asset acquisitions, the omly threshold applicable
undcr the original [13R Rules was the $15 million size-oi-transaction threshold. The
new filing throsholds cstablished by the interim rules, however, now mclude the dollar
amount. thresholds for the filing fees (“filing feo thresholds™) contained in the HSR
Acl amendments. Thus, the interim rules now establish five filing thresholds: (1) $50
millien; (i) S100 million: (i} $500 million; {(1v) 25% where the value of voting
securities to he held s greater than $1 hillion; and (¥) 50%./ The dollar thresholds
are appheable to both assct and voting securthes acquisihions, while the percentage
thresholds are applicable to voting sceuritics acquisitions only.

In the Seclion's previcus report, we noted scveral potential problems
ratscd by keving filing thresholds to the dollar value of voling secunilies, including the
uncerlainty cresled by markel Qucluations not controlled by the acquiring party, and
the unintended effect of generaling additional filings and filing fec obligations.2/
Indeed, on the lusl poinl, Senator Orin Hatch, the primary author of the IISR Act

1/ The new filing thresholds climinatc the 15% threshold, consistent with (he 11813 Act amendments,

2{ The ABA section of Antitrust Law contirmes to believe that the imposition of filing focs on
premerger nocfications is had public policy, becanss it i3 an inappropriate hxation ou fwansactions ina
free market, the vast majority of which are pro-compeliive. Inour view, agency enlorcernent activities
are the 1ype o zovernment Thnction that should probably be funded by Treasury roccipts rather lhan
“necr fees.” Hewever, tovopnizing hal Coppress bas imposed such fees, we affer the suggestions m
theae vonunents o wprove thz systom.
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amendments, recenlly noled in a lelier lo Chanman Muns and Alterney Gencral

Asheroft that these interim rules actually may lesad certain acquiring parties to pay
much higher filing fees, which was not the sponsors’ intent. -/

Dunng a recent meoting beiween Comnissionsr Leary and members
of the Section, several other concems regarding these new filing thresholds were
neled.  Firsl, the dollar amounts selected have no relalion to potential competitive
voncerng raised by the transaction but simply track the filing fee thresholds
implemented in the HSR Acl amendmenis.  As Senalor Halch stated, the deBar
amounts chosen for the filing fees "were definitely not selected becanse they were
closely comelaled willy eilher mercased compeliive concems or  ncreased
ivestigative costs.” By using these dollar amounts as filing thwesholds, the interim
rules may mercasc filing obligations and coats to the parfies [or transactions that do
not raise any competitive significance,

Murthermore, these dollar filing thresholds may reduce the acguiring
parties’ flexibility i structuring deals becansze they may hmit the ability of a company
to engage in additional incremental acquisitions il the trading value of the stock
increases. In addition, the dollar value of stock holdings are more difficult to monitor
in rapidly changing financial markets, incrcasing a company's compliance monitoring
and perhaps producing more frequent unintended violations of the Act.® Fmally, the
dollar levels chosen for these filing thresholds are inconsistent with foreign filing
thresholds and increase the complexily thal acqunng parlies face in delemummng the
myTiad of filing obligations around the world.

It should be noted, however, that these possible advorse cffects arc
limiled to mcremental acquisitions of minoty holdings., Acquisitions of assets or
acquisitions of 0% or more ol an issucr's voting scourilics are unalficicd by 1he
varions filing thresholds esiablished by the interim rules. Nonetheless, even if these
new thresholds affect only a small perecntage of HSR [1hings, the Commission shounld
51111 strive to adopt Tules that impose a minimal aden on all filing parties, especially
in situations where there is litfle likelihood of competitive coneern raized by the
lransaction.

Conseguenily, the Sectiom helieves that the Commission should
reconsider the [iling thrasholds proposed in the mierith miles and esiabhsh thresholds
that are more consistent with the purposes of the 1ISR Act and its amendments.

3 Hee letter of Senator Orrin Iatch 10 Allomey General John Asherolt und Chairoan Tinolhy Muris,
July 17, 2001,

/' Buch situations may have ncowred less frequently since the [nteritm rules were Issed due to the
recent dowiurn it the stock market, as oppossd 1o the peried o the mid-1990% when stock values
cxpericnecd significant growth ratcs.
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1L Section’s Proposal of Separate Filing
Thresholds and Filing Fee Thresholds

Druring Commissioner Leary's meeting with members of the Section on
July 18, 2001, the Commissioner sought ideas on alternative filing thresholds and
filing fee paviment schemes that the Comumission may consider in lisy of that
proposed In the micmn rules. Dunng thal meciing, scveral aliornalrves were
suggested.  Based on those discussiens, the Section has aftempted to identify a way to
address potcntial competitive coneerns, whle also crsating a systetn under which the
Commission will collect the appropriate filing fes with little administrative burden.

A, Three filmy thresholds: $50 nmllion, 2004 and 50%

When Congress amended the HSR Act to raise the size-of-transaction
threshold from $15 million te $50 million, it recognized thal the smaller number of
filings which likely would occur would reduce the total amount of revenues the
antitrugt apeocics would receive.  Congress therefore increased the Mhng lee for
trsactions with significant values by imposing a three-tiersd fee structure to offsct
the cxpected decrcase m ling fees®

However, the interim rules changed the filing thresholds and tied these
thresholds to the ticred filing foc structure adopted by Congress. The Secuion believes
ihat tving the filing thresholds to filing fees ignores the purpose of threshelds. Filing
thresholds were originally designed to exempl fransactions that would nol raise
significant antitrust concerns, not to raisc revenue, as Scnator Hatch has confirmed,
The Scelion proposes the Commission adopt final rules consistent with its statwtory
requirements, inchoding its power to cxcmpt from the requirements of the Act classes
ol persons, acquisibons or transfers not likely to violate the antitrust iaws, Such a
scheme would focus on the substantive Section 7 issues raised by the proposcd
fransaction.

Congress has set the rmmimum and maximum thresholds at $30 million
amd 50% of voting securities, and these filing thresholds should be maintained in the
[inal rules. {qiven the large market capitalizations of some concerns, it is reasonable
that the Commission alse adopt an additional imlcrmedials threshold boiween the $30
mullion and 50% Lhresholds. “The Staff has proposed a 25% threshold where the valuz
of the voting securities is over $1 billion. The Scction algo believes that a single
intermediate filing threshold should be sef at a percentage level keyed to the degree of
ownership the agencies believe would, in the majority of cases, raise concern under

3 Yor wausuctives belween §50 million and $100 million, the filing Ge s $47,000. For wrensactions
between $ 100 million and $500 million, the fee is $125,00¢. For transections exceeding $ 500 million,
the fie is 3280,00H),
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Section 7 of the Claylon Act® While the appropriate percentage may be debatad, the
threshold should not be set below 20 .

An intermediate filing threshold would allow the agencics a sceond
lock at a transaction that passcs the S50 million minimum threshold but invelves such
a small percentage of the total ontstanding voting securilies of (he 1ssuer thal scarce
enforcement resources should nol be deveted to a detailed review of the transaction.
Therclore, the Scotion recommends adoption of a single mitermediate filing (hreshold,
in additien to the 50% and $30 million thresholds established by Congress.

B. Fee Payments Pursuant to Different Filing Fee Thresholds

If the Commission adopts this three-tiered filing thresheld structare,
then one must cousider how to determmc whal filing [ee is appropriate under the
multi-tier fee structore adopted by Congress. Adopting filing thresholds that do not
align to the fes thresholds has the poleniial 1o introduce inconsistoneics in the
payment of foos belwoen two acquirers or two transactions that result in the same
percentage of voting securities held. Tncremental acquisitions of voting sccuritics are
difficult to administer in a consistent manner under any mulh-tier fee structure. Of
course, inconsistencies coukl also have boon produced in the pre-amendment systorn,
but now the filing fees are much mere significant and thus the polential inequilies are
mote proncunced.

The interim rules allempled (o addeess these incousisicneics and
administrative burdens by tying the foe thresholds directly to the filing thresholds,
[lowever, as noted above, the Section beheves thal the Comunission should adopt
Oling thresholds linked primarily to its mission to enforce Section 7 of the Clayton
Act and Section 5 of the FI'T Act, not 1o any fee strueture. Scnator Hateh has made
clear that Congress did not have that important enforcement mission in mind when
adopting the multi-tered fee stucture.  Admmstrative burden oo the agency of any
payment acheme should, of course, alse be a factor to he balanced against the
enforcement nuission of the agencies. But, the Section believes that any imbalance
bolween admumisiraiive casc and the agencies' enforcement mission should be
resolved in favor of the latter.

3! Hp., Crane Co. v, The Anaconda Co., 411 F. Supp. 1210 (S.DINY, 1975 Thited States v, Tracinda
Iov. Corp., 477 F. Supp. 1083 (C.D.Cal. 1979); United States v. AL&T Corp and
Tele-Commumnications, Inc, No. 1:98CV0317 (D D .C. Deecember 30, 1998, United States v, AT&ET
Corp. and MediaOne, loc., Mo, LOGCYOLETE (D 100, May 23, 2000); Medoorc, Ine. Docket Mo,
C-3542, 1998 FTC TLEXTS 137 (Decomber 21, 1088); Jon D Dubrow, Challenying the Ecomrnis
loventives Aoslysia of Cormpeliive Elecls in Acgnisitions of Pagsive Minonty Equity Interesis, 0%
Antitrzst LI 113 (2G01); Danicl P. {¥ Bricn & Steven C. Salup, Competilive Bifects of Purbal
Ownership: Minancial nterest and Coporate Control, 67 Antitrust T.. T (20040},
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There are al leasl wo possible ways to balance these abjectives in the
present situation if the Commission adopts the threc-ticred Ghing threshold structurs
discussed ahove.

1. Notice Upon Crossing a Higher Filing Foe Threshold and
Payment of Balance of the Additional Fee Qwed {Providing
a Credil For Any Fees Previously Paid)

The first proposal is Lo reguire the payment ol an additional fee when
the value of the holdings acquired exceeds the next fee threshold. That is, there
would be only three filimg Uresholds: $50 mallien, 20% and 50%. However, if as a
tesull of an acquisition of additional shares after the initial HSR wailing porod has
terminated the total value of the holdings excceded another fee level, them the
acquiting person would provide the FTC's Premerger Office with a shorl nofiee within
some sct period of time and pay the balance of the fec for the higher threshold.

Under the interim rules, an acequirer nughl theotetreally be required to
pay fees of 545,000, 5125,000, and §280,000 (or a total of 3450,000) as it cressed the
various feg thresholds. Credils for previous filing [ees paid should be given when the
acquirer presents proof that it has paid a previous filing fee in cormeclion with 4 prior
filing for acquiring secunties from the samc 1ssucr.  The neotice and foe payment
would not friggcr any waiting period, so the buyer could buy the slock whenever il
wanted, and the information submilled would be very limited so the notification
burden to the buyer would be minimal.

I'his proposal would address situations where an entity will file an
HSE [orm [or an acquisition at one fee level, will acguire addiional shares in that
sdme company al a later Qe (pushing the total value of the stock it holds above the
next fee level) but will not be required (o submit 4 new HSR [iling. For cxampie,
assume Lhal a buyer wanted to acquirc 12% of the voting stock of a company for $90
million and had filed its HSR form, paid its $45,000 filing fec, and bought the stock
after the wailing period expired. Then, under Rule 802.21 of the existing HSR
regulations, for the next five vears, it could acquire additional stock m that company,
op to the 20% threshold, without making an additional HSR [ling. 1L, {or example, &
maonths larer it acquired another 520 million of stock (after which it would hold a total
of about 15% of the company’s stock), ihe lotal value ol the buyer's heldings would
now bc $110 million (in excess of the 5100 million filing fee threshold). If the
company had bought $110 million of stock all at once, then it weuld have had to pay
an HSR filing fee of $125,000; under the milenm rules, the buyer would be ebligated
hoth to filc and to pay a filing fee of §125,000. Under the Section’s proposal, the
company would only file nolice thal il crossed the $100 million threshold and pay a
filmg fee of $125,000 less the 345,000 previously patd. Ilowever, no H3R filing or
wairing period would be required until the buyer acquired 20% of the company’s
stock.
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The advantage of this proposal is that 1t would address the concemns
highlighted by the Stall about the appropriatc foc to charge for acquisitions of
mingrity interests and possible underpayments of fees. Al the same lime it reduccs
the burden ol paying peotentially duplicative foes by allowing parties to obtain a
“credit” for ihe lee previously paid. T would alse climminate the need for an 1ISR
filing (and the consequent waiting period} simply when a higher fee threshold is
crossed. TIndeed, even 17 the Comnussion delermines (hat the [ling throsholds
culablished in the iaterim tules should be maintained, the Section recommends that a
credit system should still be enacted to remove this potential inequity from the interim
rules.

2. Notice Upon Crossing a Higher Filing Foe Threshold and
Payment of the Fee Owed (Without a Credil for Any Fees
Previously Paid)

A sceond alternative is similar to the first with the exception that the
additional fee paid would not take into account all fees previcusly paid. Stll, under
this second proposal, the notice and fee payment would not require a filing or trigger
any new waiting period.

This pioposzl has many of the advantages of the first proposal bul,
maost importantly, docs not address the monetary inequity poscd by the interim rules
of parties potentially paying duplicative faes.”

7§ If the Commission doas zot adopt a scheme requiring subsaquent nonee filing when a higher fee
threshald iz crossed, as recomrmended above, then (he issue 1o be rasolved is what iz the appropoate fea
to bo asscssed n minonty vobing scourity acquisitions. Tepending on the bype of the ransaction that is
comentplared, the method of valuation may differ. Vor acquisitions made mIrsnant to an agresmant,
incloding the exercise ol oplions and the receipt ol shares by sharcholders pursuant 0 8 merger
agrcemend, the valui of the runszeton for purposcs of determeining the pooper filing foc amount is
based on the value the voufng securities that will be held as a msule of the acguisition in accordanges
with 801.10{a) and 301.13{a) of the HSR Rules. Thus, the value of the tansaction would nclude the
value of the sharas already held plus the value of the shares 1o be acyuived al the agresd upon purchase
pricc. Sinilardy, the valuc in open market purchascs is generally based om tha valuc the voting
gecurites that will ke held as a reaulr of the acquisition in accordaucs with 201, 100a) and 801, L3(a) of
the HSP. Bules, However, becauss the purchaser may not be able to specily the number of sharos tha
it will azquire other than to state that it intends to cross 2 specific threshold, it is difficualtto deternine
the walue of the shares that will be held a5 result of the acquisition. There are several apticns the
ggenrdes rould adopt: (1) the value could be based on the value of the sharcs that a porson will hold as
a result of meating tha notification threshold for which the filing is made; [2) the valie conld he hased
on the value of the shares that a person conld acquire ag a result 0F meeting or exceeding the
notification threshold for which the filing iz rnade; or {3) the value could be baged on he person’s
presend good Maith mitcnt at the tme of the acguisition,
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11, Summary

The Seclion recognizes the difficult task that the Staff faced in
implementing rules changes consistent with the HSIR amendments in a timely and
thorough fashion. Most of the rules changes it proposcd were well reasoned and
should be implemented, notwithstanding continuing consideradon of the Qling
threshold issus.® However, the Section beheves thar filing thresholds should refleet

{he inteml of the HSR amcendments, be prounded in competitive concems, and not
increase the cost and burden on filing purlies.

Accordingly, the Section recomumends that the interim miles be
modifted to provide lor:

{1) three filing threshalds of $50 million, 30% and 20%; and

(2) scparate filing fee thresholds at $50 million, 3100 million and $500
million with a credit for any previous [ees it demonstratcs it has
pard with reapest to the acquisition of voting securities from the
same issuer and the requirement thal the acquirer filc a notice with
both agencies when it erossce a higher tee threshold.

Therefore, under this scheme, a full notification and report fonm would
be required whenever a person crossed a filing (hreshold of 550 million, 20% or 50%.
The fee, if any, payable at that time would be the amount specified in the statute for
Lthe comresponding fee bracket (subjecl 1o eredil for fees proviously paid). In addition,
the buyer would be obligated to give notice and make payment with credit for fees
previously paid a3 it crossed the filing fee thresholds. 5o, for example, if a person
Mrst acquites less than 25% of the stock valued al S6¢ million (makes a [iling and
pays 345,000), and then acquires more stock valued at tess than 340 million so that
ihe tolal amount held 18 25%, a second Alng would be required but no filing foo
would be required until the acquiring person acquires stock valued at least 5100
million, which triggers the next fling fee of $125,000. When this next higher fee
threshald 13 reached, the acquiring person would file a nolice with the agencies and
pay $125,000 less the $45,000 previously paid.

Such a modification would address the concerns raised regarding the
filing thresholds established by the interim rules, whils at the same time providing the

% Severul dhaoges propuesed should be wlowed o po w foel roles 1o zeoid coolionine confsion
arnomy filing parlics as to theit obligations under the rules. For exemple, (he Cotnonission proposed
amending Bules 802,51 and $02.50 with respect to foreign transactions. The FNO has informally
indisated that it has recomsidersd some ol the proposed changes and it is inportant that these mles, as
well as other proposcd changes, fe finalired and not delayed further by the fling threshaold issuc.
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Commission with 2 mechanism to implement the multiple fee-structure adopted by
Congress with mimmal burden on filing parlies. N

We wrge the Commission to reeensider these filing thresholds and
implement these modifications that are consistent with the purposes of the HSR Act
and the Congressional intent with respect to the amendments. We arc available 1o
dizcugs this and other options with the Commission and to assist as appropriate.

Sincerely,

/@{m ﬁf—qoua-ﬁ—»}

Roxane C. Busey
Chair, Section of Anfitrust Law

2001-02

oo Timothy 1. Muris, Chairman
sheila k. Anthony, Commissiongr
Thumas B. Luary, Commissions:
Orson Swindle, Commissioner
Mozelle W, Thompson, Commissionsr
Maran Brune
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