
As noted in the preamble, the credit score proxy method and tiered pricing method, "provide
alternatives to the direct consumer-to-consumer comparison described in section 615(h) of the
FCRA.,,15 Consequently, these alternatives should be viewed merely as ways of defining when
material terms are materially less favorable. We therefore suggest that section 222.72(b) be
titled, "Determining when material terms are materially less favorable."

IV. Application to mortgage brokers in table-funded transactions

In a table funded transaction, the mortgage broker closes the loan in its own name but the
obligation is initially assigned at or after settlement to a different entity. We read the preamble
to the proposal to indicate that in such circumstances the mortgage broker is responsible for
providing the risk-based pricing notice. 16 However, the discussion would benefit from
specifically clarifying that this is what the Agencies intend.

V. Revising notices to add clarity

In response to the Agencies' request for comment,17 OTS suggests revising the notice
requirement in proposed section 222.73(a)(1)(iii) to state that the terms offered to the consumer
"are" (or "will be") less favorable than the terms offered to other consumers, rather than stating
that such terms "may be less favorable.,,18 A risk based pricing notice will be sent because the
terms are actually less favorable, as section 615(h)(1) ofFCRA requires. Using "are" or "will
be" will provide more clear information to consumers so that they can make better informed
decisions to obtain and review consumer reports. Also in the interest of clarity, the notice
requirement in proposed section 222.74(f)(1)(iii)(C) should be revised to state that credit scores
are important because consumers with higher credit scores generally "are eligible for" (rather
than "obtain") more favorable credit terms. 19

VI. Potential inadvertent exception for credit card offers

Under proposed section 222.72(c)(2), credit card issuers are exempt from the requirement to
compare different offers under certain circumstances. As noted above, OTS recommends that
the "material terms" that must be considered when determining whether a risk based pricing
notice is necessary include more than the APR. If the definition of "material terms" is expanded,
this exception may no longer be valid because it may be unlikely that an issuer would offer a
credit card in which only one set of material terms is available. At the very least, §
222.72(c)(2)(i) should be revised to make clear that it only applies if a credit card issuer rejects
applicants who do not qualify for a credit card with a single set of material terms. If a creditor
offers a different (and less favorable) set of terms to consumers who do not qualify for the initial
terms offered, the exception should not apply and affected consumers should receive a risk based
pricing notice.

15 73 Fed. Reg. at 28974.
73 Fed. Reg. at 28972
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1& A corresponding change should also be made to Model Fonn H-I.
19 OTS would make a to Model Fonn H-5 and a similar to Model Fonns H-3 and H-4
to state that generally, the higher a consumer's score, the more likely the consumer is to be "eligible for" (rather than
to be "offered") better credit tenns.
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VII. Exception for residential real property

OTS recommends clarifying whether the exception in section 222.74(£) for credit score
disclosure where no credit score is available applies to loans secured by one to four units of
residential real property. The preamble and rule text do not appear to specifically exclude
mortgage credit, but the example in paragraph (£)(2) specifies non-mortgage credit. This leads to
confusion over whether mortgage credit is covered by the exception.

VIII. Technical suggestions

In response to the Agencies' request for comment on the effectiveness of the "credit score proxy
method,,,2o OTS recommends that proposed section 222.72(b)(1)(i)(A) explain how to calculate
the cutoff score under this method for consumers who do not have a credit score. Would those
consumers be excluded from consideration in calculating the cutoff score? Are they regarded as
having a credit score at the lowest end of the range, as these consumers are treated under
§ 222.72(b)(1 )(iii)? Are they given some other treatment? The resolution ofthis issue will also
affect the bar charts on the model notices.

As proposed, section 222.72(d) would not require that credit card issuers provide risk based
pricing notices if they use consumer report information to change cardholder APRs during
account reviews. However, risk based pricing notices would be warranted if account reviews are
performed for credit where there is no APR.
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