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MEMORANDUM
 

To: Don Clark 
From: Stephanie Rosenthal, Attorney, Division of Financial Practices 
Re: Telemarketing Sales Rule – Debt Relief Amendments, Comments to Be Placed on 

the Public Record 
Date: December 18, 2009 

On Thursday November 5, 2009, representatives of debt settlement company Credit 
Solutions of America met with FTC Chairman Leibowitz, his attorney advisors, and FTC staff 
members to discuss the proposed debt relief amendments to the Telemarketing Sales Rule.1 

The representatives stated that debt settlement is a legitimate industry and raised several 
concerns they had with the proposed rule.  The representatives also said that an article from the 
November 2, 2009 Washington Independent suggested that debt settlement was more 
trustworthy than credit counseling because credit counseling organizations receive funds from 
creditors.  The article is attached to this memorandum. 

The representatives asserted that debt settlement companies need to be able to recover 
costs as they provide services, as other legitimate companies do.  They stated that if the FTC 
bans advance fees in the debt settlement industry, it would be saying that the debt settlement 
industry is fundamentally fraudulent and the equivalent of recovery room scams, advance fee 
loans, and credit repair.  The representatives argued that the FTC could use existing tools to 
challenge fraud, and it does not need an advance fee ban. 

The representatives stated that debt settlement companies employ different fee models, 
and they acknowledged that charging all fees up-front would be problematic.  Specifically, 
Credit Solutions charges a fee of 15% of the consumer’s debt, collected over the first half of the 
debt settlement program.  The representatives stated that in a debt settlement program, a first 
settlement can happen at any point from 3 months to 18 months after the consumer begins the 
program, and throughout that time the debt settlement company is providing services to help 
consumers save and prevent them from using additional credit.  Credit Solutions has one 
employee for every two active customers and has two employees working on settlements for 
every one employee in the sales department.  The representatives were unable to provide 
information about how often the company collects the full fee before any of the consumer’s 
debts are settled.  The representatives explained that although the company has a written refund 
policy, it determines refunds on an individual basis, in proportion to how much work had been 
done on the consumer’s account.  Credit Solutions asserted that it also has a video disclosure that 
explains its refund policy in detail.  By prohibiting the collection of advance fees, according to 
the representatives, the consumers who cancel before settlement but get something of value 
would be subsidized by those consumers who complete the program. 

1In attendance from Credit Solutions were: Michael Frazier, Pendulum Strategies, LLC; 
Andrew Smith, Morrison & Foerster; Heather Carmichael, Vice President of Legislative Affairs 
for Credit Solutions; and Nicholas Cowling, Director of Operations for Credit Solutions.  



The representatives stated that the Uniform Debt Management Services Act, adopted in 
various forms in several states, allows a 4% enrollment fee (up to $400) and caps fees at 17% of 
the consumer’s total debt.  The representatives stated that the uniform act is a better model for 
fee limitations than the FTC’s proposed advance fee ban.  They stated that the FTC needs to 
permit debt relief companies to charge fees as they provide services because otherwise those 
consumers who complete a program will end up subsidizing those consumers who terminate 
before payment is due.  

In addition, the representatives stated that the FTC needs to take more time to understand 
the debt settlement industry and give the industry more time to provide the requested data.  They 
understand that it might be months or years before it could provide the FTC with complete data. 
They stated, however, that the FTC should wait until all the data is available to proceed with the 
rulemaking.  The representatives also indicated that some of the data they collect would have to 
be submitted confidentially because it would reveal information about their business model, 
which they consider a trade secret.  

The representatives explained that there is a long-standing commercial rivalry between 
the nonprofit credit counseling industry and the debt settlement industry.  If the FTC enacts the 
proposed amendments, which do not regulate nonprofit entities, they claimed that it would 
appear that the FTC was choosing sides in the rivalry in favor of the nonprofit credit counseling 
industry.  The representatives stated that although the IRS is doing a better job policing tax-
exempt entities, not all tax-exempt entities are truly nonprofit.  

Finally, the representatives argued that the remedy the FTC is proposing is drastic and 
could put a lot of debt settlement companies out of business, and the proposed rule sets up an 
uneven playing field between those companies who will try to follow the rule and the bad actors 
who will disregard it.  They asserted that the advance fee ban would not be effective in stopping 
the fraudulent companies, while at the same time driving the legitimate companies out of 
business. 
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