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Decision 51 F.T.C.

Ix THE MATTER OF
PUREX CORPORATION, LTD.
Docket 6008. Cdmplwint, July 14, 1952—Decision, Aug. 24, 195}

Dismissal for lack of substantial evidence of complaint charging a manufacturer
in California with diseriminating in price in violation of subsec. 2 (a) of the
Clayton Act as amended in the sale of its “Purex” household bleach and
“Trend” detergent through offering deals, allowances, rebates, and other
special discounts in certain sales territories which were not offered in
other contiguous areas.

Before Mr. John Lewis, hearing examiner.

Mr. Austin H. Forkner, Mr. William C. Kern, Mr. Andrew C.
Goodhope, Mr. Eldon P. Schrup and Mr. Francis C. Mayer for the
Commission.

Gibson, Dunn & Orutcher, of Los Angeles, Calif., and Halfpenny,
Hahn & Cassedy, of Washington, D. C., for respondent.

ORDER OF THE COMMISSION

The hearing examiner having filed his initial decision herein and
counsel supporting the complaint having seasonably filed a notice of
their intention to appeal from said initial decision, and the time within
which counsel supporting the complaint could file their appeal brief
having been extended by orders of the Commission to and including
August 28, 1954; and

Counsel supporting the complaint having filed on August 23, 1954,
a notice of their determination not to perfect their said appeal; and

No appeal brief having been filed within the time so provided:

Now therefore, pursuant to Rules XXII and XXTII of the Commis-
sion’s Rules of Practice, the attached initial decision of the hearing
examiner did automatically, on August 24, 1954, become the decision
of the Commission.

INITIAL DECISION BY JOHN LEWIS, HEARING EXAMINER
STATEMENT OF THE CASE

The Federal Trade Commission issued its complaint against the
above-named respondent on July 14, 1952, charging it with having
violated Section 2 (a) of the Clayton Act, as amended by the Robin--
son-Patman Act, by discriminating in price between different custom-
ers of its pr oduct Purex bleach, with resultant injury to competi-
tion in both the primary and secondary lines of commerce. Said re-
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spondent, after being duly served with the complaint herein, filed its
answer in which it admitted, in substance, having charged: certain
prices as alleged in the complaint, but denied having engaged in any
discrimination in price between different purchasers and denied that
its pricing practices resulted in any injury to competition. Said an-
swer also sets forth certain affirmative defenses under Section 2 (a)
and (b) of the Act.

Pursuant to notice, hearings were held before the undersigned hear-
ing examiner, duly designated by the Commission to hear this pro-
ceeding, as follows: From October 15, 1952, to October 25, 1952, at
Los Angeles, California; from March 8, 1958, to March 7, 1953, at
Minneapolis, Minnesota ; and from March 11, 1958, to March 14, 1953,
at Memphis, Tennessee. At said hearings testimony and other evi-
dence were offered in support of the allegations of the complaint by
counsel supporting the complaint, which testimony and evidence were
duly recorded and filed in the office of the Commission. Respondent
was represented by counsel at said hearing, and, together with counsel
supporting the complaint, received full opportunity to be heard and
to examine and cross-examine witnesses.

At the close of the evidence offered in support of the complaint, fur-
ther hearings were suspended pending the filing by respondent of
motions to strike certain testimony and to dismiss the complaint herein
for insufficiency of evidence. Said motions were thereafter filed, on
June 15, 1953, together with a brief in support thereof. A brief in
opposition to said motions was filed on July 31, 1953, by counsel sup-
porting the complaint, and counsel for respondent, pursuant to leave
granted, filed a reply brief on September 15, 1958. Said motions are
disposed of in accordance with the findings and conclusions here-
inafter made.

Upon consideration of the entire record herein and from his obser-
vation of the witnesses, the undersigned hearing examiner makes the
following:

FINDINGS OF FACT

I. The business of respondent

Respondent is a California corporation with its principal office and
place of business in South Gate, California. Ithas been engaged since
1936 in the manufacture and sale of a number of household products,
the principal one of which is a bleach called “Purex.” Respondent
owns or leases plants for the manufacture and sale of Purex bleach
at South Gate and San Leandro, California; Tacoma, Washington ;
St. Louis, Missouri ; Dallas, Texas; New Orleans, Louisiana ; Atlanta,
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Georgia; and Memphis, Tennessee. Its product, Purex bleach, is
distributed generally in approximately 75 percent of the territory of
the United States, embracing about 33 states having about 52 percent
of the population of the United States, with little or no distribution
- in the Eastern and Atlantic Seaboard states. As of June 80, 1951, its
net yearly sales of all its products totalled $19,476,366.

Respondent distributes.and sells its products to grocery ]obbers,

".cooperative buying organizations and retail stores, located in various
States of the United States. In the distribution of its products re-
spondent operates through brokers appointed by it in most of the areas
where it operates. It divides the areas where it operates into separate
territories with a broker in each territory, except that it employs no
broker in its South Gate or St. Louis territories. Each brokerage
territory is drawn along geographic lines to conform as nearly as
possible to natural marketing areas. Thus, where a natural market-
ing area includes sections of more than one state, respondent endeavors
to include all of such sections within the same brokerage territory.
An example of this is its Davenport territory, which includes Daven-
port, Towa, and Rock Island and Moline, Illinois, and the marketing
areas contiguous to these three cities.

Sales are promoted by salesmen of respondent’s brokers, and also
by a corps of so-called specialty salesmen employed by respondent,
who call upon various jobbers and retail outlets. Where sales are
made by respondent’s specialty salesmen directly to the retail stores,
the particular jobber through whom the retailer normally buys
receives credit for the sale.

The bleach industry is characterized mainly by small and medium-
sized companies. The only company having a national distribution is
the Clorox Chemical Company of Oakland, California. Respondent
is the second largest manufacturer in the industry. Of the remaining
companies, some are purely local in character, operating in a single
trade territory, while some of the medium-sized companies operate
in a number of trade territories and states. Although respondent has
been a significant competitive factor in most of the markets where it has
operated, it has been outranked by its smaller competitors in a number
of the markets. Thus in the Des Moines territory the dominant
bleach company has been and is S & S Cleanser Company, which is a
purely local company. In the Minneapolis territory, the predominant
bleach is manufactured by the Hilex Company, which is a'medium-
sized company operating in a number of mid-western states.
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The gravamen of the discrimination charged in the complaint is that
respondent has offered certain prlce reductions from its list prices,
‘mainly in the form of special deals, in certain of the territories where
it sells, which have not been offered in other territories. Many of the
so-called deals are in the form of “free goods,” i. e., respondent offers
to sell a case of bleach without any charge with each purchase of a
given number of cases. This has varied from a free case with each
10 cases purchased to a free case with each two cases purchased.
(In discussing such deals hereafter they will be referred to in abbre-
viated form, as e. g., “one free with nine” or “1-9,” meaning one free
case with each nine purchased.) Some deals.do not involve any offer-
ing of free goods, but are in the form of stipulated reduction from the
list price, usually varying from 10 cents to 25 cents per case, and, in a
few instances, to as much as 50 cents per case.

Some of the deals are arranged so that only the wholesaler (or large
direct retail account) receives the deal, the customer having the dis-
cretion whether to pass on the price reduction accruing from the deal.
Other deals are arranged so that the consumer and retailer also receive
the benefit of the deal. An example of the latter is the so-called
5-3-2-1 deal, in which the consumer receives a reduction of 5 cents
on purchase of a gallon of Purex, 3 cents on a half-gallon, 2 cents on
a quart, and 1 cent on a pint. The jobber receives an equivalent re-
duction per case as follows: 20 cents per case for gallons, 18 cents for
half-gallons, 24 cents for quarts and 24 cents for pints. Some deals
are strictly retail dealers, in which orders are obtained from the retail
stores by respondent’s specialty salesmen, and the jobber through
whom the sale is billed receives a nominal fee for the handling of the
free goods, usually amounting to 10 cents a case. An example of .a
consumer-type deal is one in which the consumer will receive a quart
free or for one cent, upon purchase of a half-gallon at the regular retail
price. In this type of deal, the retailer is supplied with a case of
quarts free with each two cases of half-gallons purchased. . Sometimes
a coupon is distributed which must be presented at the retail store.
The coupons are redeemed by respondent at one cent over the dealer’s
regular retail price.

Some of the deals have been offered for brief periods of t1me, such
as a month or two. Some of such deals have been reoffered in the
same or a different form, after an interval of several months. Other
deals have remained in effect for over a year. Although respondent
has not yet offered its evidence, it seems apparent, from the record
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thus far, that competitive factors and consumer acceptance are the
determining factors in the extent and duration of such deals.

Whenever a deal is offered by respondent, all customers in a given
territory are offered the deal without distinction. However, the
same deal is not offered simultaneously in all territories. Thus, one
territory may have a 1-9 deal, another a 1-3 deal, and another may
have no deal at all. The basis of the discrimination charged in the
complaint is, in essence, that respondent does not offer the same deal
simultaneously in all of its territories.

The record at the close of the case-in-chief of counsel supporting
the complaint consists of approximately 3,000 pages of testimony and
several thousand pages of exhibits. Although the complaint alleges
injury to competition in both the primary and secondary lines of
commerce, the great bulk of the evidence relates to primary-line
injury. Such evidence, adduced mainly through competitors of re-
spondent and wholesalers, relates particularly to the following
brokerage territories or divisions: Minneapolis, Omaha, Sioux Falls,
Sioux City, Davenport, Des Moines, Memphis and Dallas. Certain
evidence, mainly in the form of correspondence, was also offered in an
effort to show injury between customers of respondent along the
fringes of brokerage territories where a customer in one territory re-
ceived the benefit of a deal and a competitor in the adjacent territory
did not. Although the complaint refers to another product of re-
spondent, a detergent called “Trend,” and counsel supporting the
complaint offered evidence showing that respondent had offered deals
on “Trend” similar to those on Purex, no evidence of actual or prob-
able injury to competition with respect to the sale of Trend was
offered.

The main issue in this case is whether respondent’s pricing prac-
tices have adversely affected, or may reasonably be expected to have
such an effect on, competition between respondent and its competitors.
In connection with the disposition of this issue, there are a number
of preliminary questions which must first be disposed of: (1) whether
respondent’s pricing practices are discriminatory, (2) what is the
proper test of injury in a primary-line case, and (8) whether the
commerce requirements of the Act have been satisfied with respect
to the alleged discrimination charged in the Dallas, Texas area.
There must also be disposed of respondent’s motion to dismiss a
considerable portion of the testimony of some of respondent’s com-
petitors on the ground that such testimony is unreliable hearsay.
The final question for decision is whether the evidence of secondary-
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line injury in a few fringe areas is sufficient to justify a finding of
“violation of Section 2 (a).

II1. The legal questions
A. The question of discrimination

Respondent contends that since the unlawful conduct referred to in
Section 2 (a) is the diserimination in price between different cus-
tomers, something more than a mere difference in price between cus-
tomers must be shown in order to establish such discrimination;
namely, there must be a competitive relationship between the pur-
chasers, entitling them to equal treatment. Respondent, accordingly,
argues that while there may have been differences in the net prices
in its different territories resulting from the operation of different
deals, this did not result in any discrimination among its customers,
since the customers in its different territories were not, with minor
exceptions, in competition with one another and therefore were not
entitled to equal treatment.

Respondent’s position finds some support in the legislative history

of the Robinson-Patman Act. Thus, we find the following state-
ment by Congressman Utterbach, one of the managers of the bill
in the House:
* * * 3 discrimination is more than a mere difference. Underlying the mean-
ing of the word is the idea that some relationship ewists between the parties
to the discrimination twhich entitles them to equal treatment, whereby the
difference granted to ome casts some burden or disadvantage upon the other.
If the two are competing in the resale of the goods concerned, that relationship
-exists. Where, also, the price to one is so low as to involve a sacrifice of some
part of the seller’s necessary costs and profit as applied to that business, it
leaves that deficit inevitably to be made up in higher prices to his other cus-
tomers; and there, too, a relationship may exist upon which to base the charge
of discrimination. But where no such relationship exists, where the goods are
so0ld in different markets and the conditions affecting those merkets set different
price levels for them, the sale to different customers at those different prices
would not constitute ¢ discriminalion within the meaning of this bill [italics
supplied] (80th Cong. Rec. 9416).

Further cited by respondent in support of its position is the follow-
ing colloquy between Congressmen Boileau and Miller, the latter
being one of the managers of the bill in the House :

Mr. BOILEAU. * * * Mr. Chairman, for the purpose of clarifying the con-
gressional intent, I have taken this time to get the opinion of the distinguished
gentleman from Arkansas as to his understanding of the meaning of the lan-
guage at the beginning of section 2 (a), page 5, of the bill. * * *

My understanding of that language is that the sellers may not discriminate,
but they may, nevertheless, charge different prices in different communities to
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bersons who are not competitors., In other words, as I understand it—and I
ask the gentleman whether or not this is his opinion—a seller may sell a com-
modity in one community at one price and sell it in another community at a
different price, because those two purchasers, even though they are purchasers
for resale, are not competitors, and therefore, there is no discrimination in price.
Is that the understanding of the distinguished gentleman from Arkansas [Mr.
Miller] ?

Mr. MILLER. They are operating in different markets. I do not think there
is any doubt about the language. .

Mr. BOILEAU. I am asking these questions at the request of certain farm
organizations, and I want to show the Congressional intent.

Mr. MILLER. As indicated by the gentleman from Nebraska [Mr. Mc-
Laughlin], the gentleman from Iowa [Mr. Utterback], the gentleman from
Nebraska [Mr. McLaughlin], the gentleman from Michigan [Mr. Michener],
and some others were appointed as a special subcommittee to work on this
‘bill. That was our understanding. We undertook to draft a bill that would
deal with the three principal things with which we are all familiar. It was
not our intention to injure the organizations about which the gentleman is
speaking. The gentleman has the right interpretation of the bill.

Mr. BOILEAU. In this particular letter, which refers to this particular sec-
tion, I quote as follows:

“We are fearful that this section, viewed in the light of the committee report,
might be construed to mean that different prices could not be charged by the
same seller in different markets.” : .

Is it the gentleman’s opinion that their fears in this respect are without
foundation?

Mr, MILLER. They are entirely unfounded [italics supplied] (80th Cong. Rec.
8229).

While the foregoing are indeed persuasive, as are the other author-
ities cited by respondent, the examiner cannot agree with respondent’s
position on this issue. Such statements must be read in the light of
the general purposes of the Robinson-Patman Amendment, which, as
respondent itself points out, was “aimed at abuses in buying power
rather than at selling power.” Insofar as the Robinson-Patman Act
makes it unlawful “to discriminate in price between different pur-
chasers,” the language used is identical with that in the original Clay-
ton Act. Congress having used identical language in this respect as
that contained in the original Clayton Act, it must be assumed, in the
absence of clear evidence to the contrary, that it intended to give it the
same meaning which it had under the original Act. The statements
from the legislative debates, above quoted, merely reflect the concern
with the evil of price discrimination between large and small pur-
chasers. However, there is no convincing evidence that Congress,
while endeavoring to strengthen the Act with respect to abuses of
buying power, intended to weaken it insofar as the Clayton Act
attempted to address itself to certain abuses of selling power, one of
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which was selling at different prices to noncompeting customers in
different parts of the country in order to drive out or minimize com-
petition. That the latter was an evil at which the Clayton Act was
’ aimed is apparent from .the following statement in the report of the
House Judiciary Committee :
Section 2 of the bill is intended to prevent unfair discrimination. It is expressly
designed with a view of correcting and forbiddin_g a common and widespread
trade practice whereby certain great corporations and also certain smaller con-
cerns * * * have heretofore endeavored to destroy competition and render
unprofitable the business of competitors by selling their goods, wares, and mer-
chandise at a less price in the particular communities where their rivals are
engaged in business than at other places throughout the country (H. R. Rep. No.
627, 63d Cong. 24 Sess., p. 8). .

Whatever merit there may be in respondent’s position, as an original
proposition, it seems to be now well settled by court decisions that
differences in price in different sections of the country between non-
competing customers may constitute discrimination. This interpre-
tation has been applied in cases arising under the Robinson-Patman
Amendment, as well as those arising under the original Act. The
classic example of such price differences between noncompeting
customers being considered discrimination is the Porto Rican Amer-
icom Tobacco Company case,* which involved a price differential be-
tween customers in Puerto Rico and those in the United States. The
court referred to the American Tobacco Company as having, by such
price difference, “discriminated in price between different pur-
chasers—those of the United States and of Porto Rico.” Clearly the
different purchasers were not in competition or in “some relationship”
entitling them “to equal treatment,” but the price differences were
nevertheless regarded as discriminatory. More recently in Muller vs.
F.T.C. 142 F. 2d 511 (C. A. 6, 1944), arising under the Robinson-
Patman Act, a difference in price between customers in the New
Orleans area and those in other parts of the country was assumed to be
discriminatory, the main issue being whether such discrimination had
resulted in injury to competition. That a mere difference in price
may constitute discrimination under the Robinson-Patman Act seems
to have been accepted by a number of the authorities in the field.
Thus Congressman Patman, in his book “The Robinson-Patman Act”
(1938), addressing himself to the precise question of whether “the
word ‘diserimination’ [is] synonymous with ‘different’ as applied to
prices,” gave the following answer (p. 24) :

1 Porto Rican American T'obacco Company vs. American Tobacco Company, 30 F. 2d 234
(C. A. 2,1929), Cert. den. 279 U. S, 858.
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The statement that it shall be unlawful to discriminate in price is of the
same effect as to say that it shall be unlawful to make a different price.

To the same effect, see Cyrus Austin, Price Discrimination under
the Robinson-Patman Act (March 1952), pp. 18-20, 86.

While a mere difference in the prices charged to customers in dif-
ferent areas may be regarded as discrimination, even though the
customers are not in competition with one another, this does not neces-
sarily make such differences illegal.- Aside from the fact that such
differences may be justified under Section 2 (a) and (b) of the Act, it
must be established that the discrimination has resulted, or may
reasonably be expected to result, in injury to competition of the type
set forth in Section 2 (a). The nature of such injury is the subject to
which the examiner now turns.

B. The question of injury to competition

A more serious question presented has to do with the criterion to be
followed in determining whether a discrimination in price has injured
or may reasonably tend to injure competition. It is the position of
respondent that where a seller charges different prices to noncompet-
ing purchasers in different geographic areas, the test of whether there
has been or may be injury to competition is whether there exists a
“predatory intent, collusion or monopolistic practices.”? Counsel
supporting the complaint, on the other hand, argues that the Robinson-
Patman Act was intended “to reach discriminatory practices resulting
in injury to a single individual [competitor] * * *” and that it is not
necessary to show injury to “competition generally” as it was under
the original Clayton Act. Thus, we find respondent contending for a
test which would require a showing that the difference in price was
part of a purposeful scheme to drive competitors out of business or
that it tended substantially toward the creation of a monopoly, while
counsel supporting the complaint argues for a test which would require
a showing merely that a single competitor had been injured. Since
the voluminous evidence on injury to competition must be evaluated
in the light of some proper legal criterion, it is necessary to determine
which of these tests is the correct one, or, in fact, whether either of
them is accurate.

2 Although respondent contended initially that there could be no discrimination unless
there was some relationship between the purchasers entitling them to equal treatment,
it apparently concedes for purposes of this discussion, that a price difference between

noncompeting customers may be discriminatory, providing the necessary showing of
injury is made.
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Price discrimination is within the prohibition of the statute:

* % * where the effect of such discrimination may be substantially to lessen
competition or tend to create monopoly in any line of commerce, or to injure,
destroy, or prevent competition with any person who either grants or knowingly
receives the benefit of such discrimination, or with the customer of either of
them * * * [italics supplied].

The italicized language is the portion added to the original Clay-
ton Act by the Robinson-Patman Amendment of 1936. It is this
portion which counsel supporting the complaint claims liberalized the
test from one of showing injury to “competition generally” to merely
requiring the showing of injury to a “single individual” competitor.

An examination of the legislative history discloses that there is
some support for the position taken by counsel supporting the com-
plaint. Thus, we find the following statement by Congressman Utter-
bach, as part of the same explanation of the bill to which reference has
previously been made:

The discriminations prohibited by this bill are those whose effect may be:

1. Substantially to lessen competition in any line of commerce; or,

2. To tend to create a monopoly in any line of commerce; or,

3. To injure, destroy, or prevent competition :

(a) With any person who either grants or knowingly receives the benefit of
such discrimination ; or,

(b) With customers of either of them (i. e., the grantor or grantee).

Effects nos. 1 and 2 above correspond to those required to be shown under the
old section 2 of the Clayton Act. Generally speaking, they require a showing of
effect upon competitive conditions generally in the line of commerce and market
territory concerned, a8 distinguished from the effect of the discrimination upon
immediate competition with the grantor or grantee. The difference may be
illustrated where a nonresident concern opens a new branch beside a local
concern, and with the use of discriminatory prices destroys and replaces the local
concern as the competitor in the local field. Competition in the local field gen-
erally has not been lessened, since one competitor has been replaced by another;
but competition with the grantor of the discrimination has been destroyed. The
present bill is, therefore, less rigorous in its provisions as to the effect required
to be shown in order to bring a given discrimination within its prohibitions
[italics supplied] (80th Cong. Rec. 9417).

The illustration given by Congressman Utterbach suggests that
injury to a single competitor of the seller may be sufficient to injure
competition with the latter. However, it is possible to interpret the
Congressman’s reference to “the use of discriminatory prices” as
contemplating a situation where the seller is selling at different prices
to competing buyers in the same local area rather than at the same price
to all buyers in the area.?

3 8ee Congressman Utterbach’s definition of discrimination, supre, as involving a
situation where there is a competitive relationship between the purchasers.
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Counsel in support of the complaint further cites, as upholding
his position, a statement in the Committee Report of the Senate Com-
mittee on the Judiciary to the effect that the change in the language of
Section 2 referred to above—
x5 on accomplishés a substantial broadening of a similar clause now,contained'
in section 2 of the Clayton Act. The latter has in practice been too resirictive, in
requiring a showing of general injury to competitive conditions in the line of
commerce concerned; whereas the more immediately important concern i8 in
injury to the competitor victimized by the discrimination. Only through such
injuries, in fact, can the larger general injury result, and to catch the weed in
the seed will keep it from coming to flower [italics supplied] (Sen. Rep. No. 1502,
74th Cong., 2d Sess. (1936), p. 4).

Substantially identical language appears in the Report of the House
Committee on the Judiciary (H. R. Rep. No. 2287, 74th Cong., 2d
Sess., p. 8).

Respondent argues that such expressions of legislative intent must
be viewed in the light of the general objective of the Robinson-Patman
Act, viz., to prevent abuses by large buying groups which the original
Clayton Act was not thought effectively to prevent, and that there
was no intent to change the law insofar as competition among sellers
is concerned. This position also has considerable support in the legis-
lative history. Thus, in the same Report of the Senate Committee
quoted by Counsel supporting the complaint, we find the following
statement with respect to the general purpose of the Act.

The bill proposes to amend section 2 of the Clayton Act so as to suppress more
effectively discriminations between customers of the same seller not supported by
sound economic differences in their business position or in the cost of serving
them (Senate Rep. No. 1502, T4th Cong., 2d Sess., p. 3) [italies supplied].

Turther supporting respondent’s position is the following state-
ment by Congressman Patman, co-author of the bill:

What are the objectives of this bill? Mr. Chairman, there has grown up
in this country a policy in business that @ few rich, powerful organizations by
reason of their size and their ability to coerce and intinidate manufacturers
nave forced those manufacturers to give them their goods at a lower price than
they give to the independent merchants under the same and similar.circum-
stance and for the same quantities of goods. Is that right or wrong? It is
wrong. We are attempting to stop it, recognizing the right of the manufacturer
to have a different price for a different quantity where there is a difference in
the cost of manufacture. [Italics supplied.] (80th Cong. Rec, 8111).

Congressman Patman further stated that the proposed bill was:

* & * clesigned to accomplish what so far the Clayton Act has weakly at-
tempted, namely, to protect the independent merchant, the public whom he
serves, and the manufecturer from whom he buys from exploitation by his
chain competitor. [Italics supplied.] (79th Cong. Rec. 9078).
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It is apparent from the foregoing that what Congress was con-
cerned with was the evil of the large buyers forcing manufacturers to
give them favored price treatment as against their smaller competi-
tors, rather than with territorial price differences initiated by man-
ufacturers for their own purposes.

In support of its argument that the Robinson-Patman Amendment
was not intended to change the test under the Clayton Act, insofar
as competition between sellers is concerned, respondent cites state-
ments made by Congressman Patman in his book, 7he Robinson-
Patman Act. While the Congressman’s book is not technically a
part of legislative history, his views are significant as reflecting the
understanding of a co-author of the bill. Thus, at page 59 of the
book there appears the following answers to questions submitted to
the Congressman, involving the question at issue:

Question. Can I sell at different prices to different customers in different
cities who are not in competition with each other?

Opinion. Yes, so long as the sale is not below cost. There would be no dis-
crimination within the application of the Act, unless a deliberate attempt were
made to destroy, or substantially lessen, competition in some locality, or in pri-
mary lines of commerce.

* * * * * * *

Question. Is it a price discrimination under the Act for a manufacturer to
sell either to a wholesaler or retail buyer, at a point say in Vermont, at a
different price than a buyer doing a similar type of business in Miami, Florida?

Opinion. If the two stated customers do not regularly overlap in their normal
trading areas, there would be no discrimination within the provisions of the
Act, unless purposefully low prices were maintained in order to destroy competi-
tion. [Italics supplied).

In the opinion of the hearing examiner, the legislative history does
not sustain the position of counsel supporting the complaint that the
Robinson-Patman Amendment was intended to protect individual
competitors from injury. While some of the statements referred to
by counsel do give some support to this position, they must be viewed
in the light of the fact that the attention of Congress was focused on
protecting the independent merchant from his larger competitors.
At one time there had been some question whether the Clayton Act
was even applicable in a secondary-line injury case. While this ques-
tion has been settled by the American Can Company case,* there still
appeared to be some question as to how much of a showing of injury
was required to establish injury in a secondary-line case. It was in
the light of this background that the Robinson-Patman Act was

enacted.

+ George Van Camp & Sons Co. v. American Can Company, 278 U. S. 265.

423783—58 9
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However, while Congress intended to insure that the enforcement
of the act was not frustrated by the requirement for a generalized
showing of injury, it was not its intention, in the opinion of the ex-
aminer, to liberalize the test of injury to the extent of making it one
of injury to an individual competitor. The language used in the
amendment, it may be noted, refers to injury to “competition” with
the grantor or grantee of the discrimination and to injury to a “com-
petitor” of the grantor or grantee of the discrimination. The fact
that a competitor has been injured in a local price-cutting case may
tend to show that competition with the grantor has been affected,
but it does not follow in every case that because a competitor has
been injured, competition has been affected.

It may be argued that to interpret the added language as requiring
a showing of injury to competition, rather than to a competitor, is
to give the language an interpretation not substantially different from
that part of the original Clayton Act which (in addition to the test
of tendency to “monopoly”) refers to diseriminations which may “sub-
stantially * * * lessen competition * * * in any line of commerce”.
‘While this may be true, it does not prove that Congress intended to
make the test one of injury to a “competitor”. In the opinion of the
examiner, the new language was added out of an abundance of caution,
because of Congress’ concern that the requirements under the old Act
that there must be a substantial lessening of competition “in any line
of commerce”, coupled with the reference to monopoly, had been or
might be subject to too strict an interpretation.® The language used
in the amendment reflects the then current mood for liberalization
of the Act, but yet does not evidence an intent of establishing, as the
applicable test, injury to an individual competitor. Whatever may
have been its intent in secondary-line injury cases with which it was
primarily concerned, it is the opinion of the examiner that it was not
the intent of Congress to proscribe price differences in different geo-
graphical areas merely because of injury to an individual competitor
of the grantor.

More recent developments in the dichotomous debate on the subject
of injury to competition versus injury to a competitor reflect a crystal-
lization of views in favor of the former concept, as being the control-
ling one under the Robinson-Patman Act. In considering amendments
to the Act as a result of the furor created by the so-called basing-point
cases, the House Conference Committee stated its views as follows:

5 See, e. g.. the reference in Sen. Rep. No. 1502, T4th Cong., 2d Sess., p. 4 (quoted
supra) to the effect that the original language “has in practice been [subject to] too
restrictive [an interpretation] * * *%,
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Competition is a contest between sellers for the business of a buyer. In such
a contest one seller gets the order while other sellers lost the order. Thai; is
competition. The seller who did not get the order may feel injured, but that does
not mean that competition has been injured. In any competitive economy we
cannot avoid injury to some of the competitors. The law does not, and under the
free enterprise system it cannot, guarantee businessmen against loss. That busi-
nessmen lose money or even go bankrupt does not necessarily mean that com-
petition has been injured. “Competition,” Mr, Justice Holmes observed, “is
worth what it costs.”

We must always distinguish between injury to competition and injury to a
competitor. To promote and protect competition is the primary function of the
antitrust laws. However, we cannot guarantee competitors against all injury.
This can only be accomplished by prohibiting competition (H. R. No. 1422, 81st
Cong., 1st Sess., 1949, p. 5) [italics supplied].

In a letter to the Commission dated June 26, 1950, the Senate Com-
mittee on Interstate and Foreign Commerce addressed a series of ques-
tions to the Commission, 1nclud1ng several on the question at issue.
Question 11 of these questlons specifically asks whether the Commis-
sion concurs in the above-quoted statement of the House Committee
on the “meaning of the word ‘competition’.” The reply of the Com-
mission was:

Yes. Insofar as the distinction between injury to competitors and mJury to
competition is concerned, see answer to Question 10.

Question 10, to which reference is made in the Commission’s reply,
and the Commlssmn s answer thereto are as follows:

Question 10: Does the Commission regard the purpose and the function of the
Clayton Act to be protection of “competition” against injury by price discrimina-
tions, or does it regard the purpose and function of that act to be protection of
individual competitors against such injury?

Answer: Asyou know, the applicable language of Section 2 is to condemn dis-
crimination in price “where the effect of such discrimination may be substantially
to lessen competition or tend to create a monopoly in any line of comierce, or to
injure, destroy, or prevent competition with any person who either grants or
knowingly receives the benefit of such discrimination, or with customers of either
of them.” Thus the controlling statute deals with the protection of “competi-
tion.” Because of particular factual situations which may exist, the Commission
cannot make the distinction implied in your question in such sweeping terms.
To illustrate this point, you might consider the case of B. B. Muller & Company,
et al. v. Federal Trade Commission (142 F. (2d) 511), in which the Court of
Appeals for the Sixth Circuit affirmed an order of the Commission prohibiting
certain discriminations in price. This was a case in which two allied but sep-
arately incorporated companies were operated as a unit and had but one domestic
competitor. They sought to drive this competitor out of business, and one of the
means used was sectional price discrimination. Injury to this competitor suf-
ficient to threaten its continued ewistence was obviously injury to competition,
Jor this single competitor furnished the only competition the respondents had.
The Commission does not wish to be understood as stating that injury to a com-
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petitor in all cases constitutes injury to competition. The loss of a single sale
as a result of price discrimination obviously constitutes an injury to the com-
petitor who lost the sale, but it does not automatically follow that competition
is injured thereby [italics supplied] (Letter of Aug. 14, 1950, to Chairman, Sen-
ate Committee on Interstate and Foreign Commerce, by Federal Trade
Commission).

The Muller case, upon which counsel supporting the complaint
places reliance, is not authority for the proposition that injury to a
competitor is the controlling test under the statute since, as the Com-
mission’s answer quoted above indicates, the competitor was the only
competition in the area, and injury to it “was obviously injury to com-
petition.” The Court, in sustaining the Commission’s order and find-
ings, referred to the fact that the Commission had made a finding that
the defendant had sold below cost “with intent to injure competition,
principally in the New Orleans territory * * * [italics supplied].

Counsel supporting the complaint also places considerable reliance
on Moss v. FTC, 148 F. 2d 878 (C. A. 2, 1944), as sustaining his con-
cept of injury. The Court there held that after the Commission had
shown sales to different customers at different prices, the respondent
then had the burden of justifying the discrimination. If the holding
of this case were to be literally accepted, it would go beyond even the
extreme position urged by counsel supporting the complaint in this
case, since all that would be required would be a showing of sales to
two different purchasers at two different prices, and respondent would
then have the burden of showing that there had been no injury or no
reasonable probability of injury to competition. The Court’s decision
in the M oss case must be read in the light of the findings actually made
by the Commission on the evidence before it. The Commission had
found that respondent’s prices to some of its customers were such that
its “competitors could not meet such prices without suffering a loss on
such business and in one instance a competitor was forced out of busi-
ness as a result of such acts and practices of the respondent”. On the
basis of this finding, the Commission concluded that the effect of such
price differences “upon competition with the respondent was and may
be substantially to lessen competition with respondent in the sale and
distribution of rubber stamps * * *”. In a memorandum to the
Commission on the subject of primary-line injury, the Commission’s
General Counsel has expressed the view that the Court’s decision in
the Moss case has “beclouded” the issue of what constitutes proof of
injury in such cases. After taking note of the proof of injury offered
and the Commission’s finding based thereon that the discriminatory
prices of respondent “had a substantially injurious effect upon compe-
tition”, the General Counsel states that the Court, “apparently mis-
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understanding the Commission’s position, stated that the Commis-
sion’s argument was that having proved sales at different prices this
‘put upon * * * (Moss) the burden of justifying the discrimina-
tion’ * * * ”  “Thig, however,” says the General Counsel, “is a view
which the Commission has never adopted * * *¢ '

‘While the examiner finds himself in agreement with respondent that
the test is not one of mere injury to a competitor, the examiner does
not agree with respondent’s contention that there must be a showing
of “predatory intent, collusion or tendency to monopoly”. In support
of its position, respondent cites the following expression of the Com-
mission’s policy in geographic pricing cases:

Injury to competition which one seller imposes upon another raises few prob-
lems since it is a econception which can be traced back to the beginnings of the
antitrust laws. It usually arises when the discriminating seller quotes low
prices to the customers of his competitors in such a way that he jeopardizes the
continuance of effective competition by these competitors and thus tends to
acquire a monopoly of the commodity sold. Ewocept where such a tendency
toward monopoly appears, the Commission does not regard an effort to get busi-
ness from a competitor by sporadic price reductions as illegally injurious to that
competitor. Injury to competition through common use of a discriminatory
pricing pattern by sellers appears, as in the Cement case, when discrimination
is an inherent part of the collusive arrangement through which competition is
set aside. Thus the test of injury on the selling side of the market is to be found
in collusion or in tendencies toward monopoly (Emphasis supplied) (Commis-
sion Policy Toward Geographic Pricing Practices, 3 CCH Trade Reg. Rep., par.
10,412). :

‘While the views thus expressed do tend to support respondent’s
position, they must be interpreted in the light of the problem the Com-
mission was discussing, namely, certain geographic pricing systems
such as basing-point systems, f. o. b. price systems, and similar sys-
tems there discussed. The Commission was evidently seeking to allay
fears which had been created that certain court decisions would result
in outlawing all delivered pricing systems, even though there was no
collusion between the parties using them, and no tendency toward
monopoly. In the opinion of the examiner, the type of geographic
pricing involved in respondent’s territorial pricing system was not
within the contemplation of the Commission in the above memoran-
dum, and the examiner does not regard the views there expressed as
entirely controlling here, except insofar as they suggest that injury to
individual competitors is not the test under the Act. Certainly there
is nothing in the Act requiring any showing of collusion in a primary-
line injury case. While the Act does establish a tendency-to-monopoly

¢ Memorandum, General Counsel to Commission, dated Sept. 26, 1952, p. 6.
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test, this is the severest of the alternative requirements for showing
njury.

Respondent also cites in support of its position the following expres-

sion of opinion by judge Yankwich:
* # * the object of the antitrust law is to encourage competition. Lawful price
differentiation is legitimate means for achieving the result. It becomes illegal
only when it is tainted by the purpose of unreasonably restraining trade or com-
merce or attempting to destroy competition or a competitor, thus sllbstantially
lessening competition, or when it is so unreasonable as to be condemned as a
means of competition [italics supplied] (Balian Ice Cream Co. ». Arden Farms
0o., 104 F. Supp. 796, S07).

While the examiner finds himself in agreement with the learned
court that the existence of a purpose to destroy competition may be
illegal, he does not regard the showing of such a purpose as a sine gua
non to a showing of injury in a primary-line injury case. It should
be noted that the court was there dealing not only with an alleged
Clayton Act violation but one involving the Sherman Act as well and
was expressing himself generally with respect to the “antitrust law.”
That an intent or purpose to injure or destroy competition is not a
necessary element of proof under the Clayton Act seems evident from
the fact that such a requirement appeared in the first draft of the bill
and was stricken out in the Senate (Sen. Doc. No. 584, 63d Cong., 2d
Sess., 1914, p. 4; Sen. Doc. No. 585, 63d Cong., 2d Sess., 1914, p. 3).

Turning to the actual wording of the statute, it will be noted that
the requirement for showing of injury is satisfied if the effect of the

discrimination charged “may be to substantially lessen competition

* % % ip any line of commerce, or to injure, destroy, or prévent com-
petition with” the grantor or grantee of the discrimination. The
difference between these two concepts, if there be one, is slight since the
Commission has interpreted the word “substantially” as modifying
both phrases in this portion of the Act.” The examiner has already
indicated above his views as to why the latter test was inserted in the
Act. While the line of demarcation between the concept of substantial
injury to competition in any line of commerce, and that of substantial
injury to competition with the grantor of a discriminatory price may

7In the memorandum of the Commission’s General Counsel, referred to above (Footnote
6), the statement is made (p. 2) :

«“» ® » {n the Commission’s view, the standard of substentiality of effect in both the
primary line and the secondary line * * * was the correct one to follow also under the
statute, as amended by the Robinson-Patman Act * * *7 [italics supplied].

See also Austin, Price Discrimination under the Robinson-Patman Act, where the author
states (p. 42):

“The word ‘substantially’, carried over from old Section 2, also limits the words added
by the Robinson-Patman Act. The discrimination must be one the effect of which may
be substanitally to injure, destroy or prevent competition.”
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be difficult to precisely define, certain it is that the latter involves some-
thing more than a showing of injury to a competitor. It isin thelight
of this.concept of injury that the evidence hereafter considered will be
examined.

C. The commerce question

This problem is limited to the alleged discrimination which occurred
in. the Southern (Dallas) Division. Prior to November 1946, the
bleach which respondent sold in this area had been shipped from its
plant in St. Louis. However, in November 1946, it completed a plant
in Dallas, and all the bleach sold in the area was thereafter shipped
from Dallas. It is the position of respondent that the record fails to
establish any sales after that date from the Dallas plant to points out-
side the State of Texas at prices different from those charged within
the state and that, accordingly, there has been no showing of any dis-
crimination “in the course of * * * commerce,” as required under the
Act.

Counsel supporting the complaint argues that respondent’s conten-
tion:is based on an incorrect version of the facts, and, further, that
respondent has erroneously applied the law insofar as the commerce
requirement of the Actis concerned. 'With respect to the facts, counsel
supporting the complaint points out (1) that respondent has admitted
engaging in commerce in the Texas area for the ten-year period prior
to November 1946, and (2) that even after the latter date, sales from
the Dallas plant were made in commerce. Insofar as the first point is
concerned, it is sufficient to note that while the shipments from St.
Louis to the Dallas area prior to 1946 were undoubtedly made in the
course of commerce, the bulk of the evidence with respect to alleged
discrimination in price and injury to competition in the Texas area
relates to the period after 1946. The second point made by counsel
supporting the complaint is based on a misunderstanding of respond-
ent’s position. Respondent’s position is not that there were no sales
made from the Dallas plant to other states, but that there was no show-
ing of any price differences between sales made in Texas and those
made in the other states served by the Dallas plant. Counsel cites
various exhibits purporting to show that respondent’s Southern or
Dallas Division included parts of New Mexico, Colorado and Okla-
homa, as well as the State of Texas. While this may be true, the ex-
hibits referred to do not disclose any sales in these territories at net
prices different from those in Texas, except during the month of June
1949, Most of the exhibits merely show that the Dallas Division
included territories in other states (CXs 4, 5, 6 and 56). While two
of the exhibits do reflect actual sales and deals between April 1949 and
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October 1949, in the various territories of the Southern Division, they
disclose a different deal in only a single territory and only for a period
of onemonth. Except for the month of June 1949 when the Oklahoma
territory had no deal and the other territories had a 1-9 deal, the
exhibits refered to by counsel disclose that the deals in Albuquerque
and Oklahoma territories were identical with those in the Texas terri-
tories (CX 27 and 55).

However, while it may be true, as respondent contends, that the
record is lacking in substantial evidence of interstate sales at different
prices from the Dallas plant after November 1946, it is the opinion
of the examiner that the commerce requirements of the Act have
been satisfied insofar as this area is concerned. While, admittedly,
the Act requires that the discriminator shall be “engaged in com-
merce” and that the discrimination shall have occurred “in the course
of such commerce”, it is not necessary that all sales shall have oc-
curred “in the course of such commerce”, but it is sufficient that
“either or any of the purchases involved in such discrimination are
in commerce”. Thus it is clear, from the language of the statute, as
well as the legislative history, that the Act was intended:

* * * to extend its scope to discriminations between interstate and intrastate
customers, as well as between those purely interstate (Senate Report No. 1502,
74th Cong., 2nd Sess., 1936, p. 4).

While it may be that the record fails to show sales in commerce at
different prices from the Dallas plant after November 1946 (except
for the month of June 1949), it does appear that sales and shipments
from other plants of respondent were made in commerce after No-
vember 1946, at prices different from those charged in the Dallas
area. This, in the opinion of the examiner, is sufficient to satisfy the
commerce requirements of the Act. The undersigned does not under-
stand these requirements to be applicable only on a plant basis. In
determining whether discrimination has occurred in the course of
commerce, consideration need not be limited to a single plant of the
offending party. If a respondent with a plant in California makes
sales in various parts of the country at prices different from those
charged in the State of Texas, the fact that the sales from its Texas
plant are all made at the same price does not, in the opinion of the
examiner, prevent the price differences between the two plants from
being considered . as discrimination occurring in the course of
commerce.

In opposition to this position, respondent relies on the case of
Myers vs. Shell 0il Co., 96 F. Supp. 670, where the plaintiffs, op-
erators of service stations in the Los Angeles area, brought an action
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for treble damages against the defendant oil company, charging it
with having discriminated against them in the prices at which it sold
its petroleum products in the Western States area. Plaintiffs failed to
show that they were in competition with service stations outside of
California. It further appeared that all the gasoline delivered to
plaintiffs by the defendant was refined in the State of California.
The court held that the transaction between plaintiffs and defendant
was wholly intrastate, and that there could be no recovery since “it is
essential that * * * the transactions of which they complain were
made in the course of such commerce”. Assuming the correctness of
the court’s holding there, it is distinguishable from the instant situa-
tion. As private litigants, it was deemed necessary for plaintiffs
there to show that they were damaged by a discrimination which oc-
curred in the course of commerce. The Commission, however, is not
In the position of a wholesaler-private litigant in the State of Texas,
which must show that it was damaged by virtue of a sale made at a
lower price in commerce. It is in the position of proceeding in the
public interest to stop alleged discrimination in price between Texas
and areas outside of Texas, which discrimination has allegedly in-
jured respondent’s local competitors. Unlike plaintiffs in the Myers
case, who were not in competition with favored service stations out-
side the state, those allegedly injured here (respondent’s competitors
in Texas) are in competition with respondent, which operates in
other states and sells at different prices in those states® It is there-
fore concluded that the difference in prices between the Texas terri-
tories and other areas may be regarded as discrimination occurring
in the course of commerce, even though all of the shipments from
the Texas plant were made at the same price.

D. The motion to strike

Respondent has moved to strike portions of the testimony of
seventeen witnesses on the ground that such testimony constitutes
inadmissible hearsay evidence. The testimony in question was given
by representatives of a number of competing manufacturers of bleach,
who testified concerning statements made by buyers or other repre-
sentatives of wholesale grocery customers to the effect that they
were going to cease doing business with the particular manufacturer,
or were going to order less merchandise from him, because they were
getting a better deal from Purex. This testimony fell into two

8 See Sun Cosmetic Shoppe v. Elizabeth Arden Sales Corp., 178 F. 2d 150 (C. A. 2),

cited by the court in the Myers case, where the fact that the alleged injured plaintiff was
in competition with a retailer in another state was held sufficient to establish a cause of

action,
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categories. The first consisted of testimony by a representative of the
competing manufacturer who, himself, talked to the buyer or other
representative of the wholesaler and was personally told why the
wholesaler was ceasing to do business with, or was decreasing its orders
from, the witness’ company. In the second category the witness had
not himself talked to the wholesale customer, but testified as to infor-
mation reported to him by one of his salesmen or brokers, or some
other representative of his firm, regarding a conversation which the
latter had had with the wholesaler, in which the wholesaler had given
his reasons for declining to do business with the witness’ firm.

Respondent, in its main brief, contended that both of these categories
of testimony were inadmissible, the first being hearsay, and the
second being hearsay upon hearsay. In its reply brief, respondent
apparently concedes that the first category of testimony may be
admissible, as an exception to the hearsay rule, to show the state of
mind of the declarant (the buyer), but argues that such testimony
would be admissible only after other requisite facts had been estab-
lished by independent reliable, probative and substantial evidence,
such as the fact that respondent had sold merchandise to the witness’
company, the price at which such merchandise was sold, the extent
of any deals offered, and other similar facts. Counsel supporting the
complaint contends that all of the testimony in question is admissible
under recognized exceptions to the hearsay rule, and that, in any event,
the Commission is not bound by the technical rules of evidence.

While it may be that the technical rules of evidence do not apply
in Commission proceedings,® the Administrative Procedure Act re-
quires that findings must be based on evidence which is “reliable,
probative, and substantial”.’* TUncorroborated hearsay, which de-
prives respondent of the basic right of cross-examination, does not
constitute reliable or substantial evidence, and should not be made
the basis of any findings in an administrative proceeding.’* Since
findings cannot be based on such evidence, it is ordinarily not desirable
to admit such evidence into the record, since a claim might later be
made that the findings of the examiner or the Commission were based,
at least in part, on such evidence.

With respect to the first category of testimony objected to, it is
the opinion of the examiner that it is admissible, as an exception

8 FTC vs. Cement Institute, 333 U. S. 683, 706 ; Phelps-Dodge Refining Corp. vs. FTC,
139 F. 2d 393, 397; U. 8. vs. United Shoe Machinery Corp., 89 F. Supp. 349, 855.

10 Section 7 (¢), Administrative Procedure Act.

1 Qonsgolidated Edison Company vs. N. L. R. B., 305 U. 8., 197, 829; Tri-State Broad-
casting Co., Inc. v. F. C. C., 96 F. 2d 567, 566.
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to the hearsay rule, to show the state of mind or motive of the buyer
in refusing, or as part of the res gestae of the act of refusing, to
continue business relations with the witness’ firm.** While, as re-
spondent correctly points out, the facts stated in some of the conver-
sations with the buyers as to what Purex’s price was, or what deal
Purex was offering the buyer’s firm, must be established by other
independent evidence, to the extent that the statement of the buyer
reflects his state of mind or motive in refusing to deal with the witness’
firm, it is material, and is admissible for that purpose. Such testimony
is not, of course, conclusive, and respondent may offer other testimony,
either through the buyer, or through other witnesses, to contradict such
testimony, or to show that there were other reasons for the refusal to
deal with the witness’ firm. Although, as respondent points out in
its reply brief, counsel in support of the complaint, despite his dis-
claimer to the contrary (Answering Brief, p. 87), has sought in a
number of instances to use the information related to the witness
by a customer, testimonially, to establish the prices and deals of
respondent, the examiner will not give the testimony in question any
weight for that purpose. The examiner’s rulings in this regard will
appear from the discussions of the evidence concerning injury to
competition in a succeeding section of his decision.

With respect to the second category of testimony, where the witness
testified, not as to statements made directly to him by a customer, but as
to information received from one of his salesmen, or some other third
person, concerning statements made by a representative of the cus-
tomer to such third person, it is the opinion of the examiner that such
testimony is clearly hearsay evidence, and is not within the exception
discussed above. Although counsel supporting the complaint has
suggested that such testimony may be admissible as being in the nature
of reports made to the witness in the regular course of business by a
salesman or other representatives of his company, the examiner does
- not regard this testimony as falling within that category. While
written reports made by salesmen contemporaneously with the occur-
rence of an event, when the motive for falsification is at a minimum,
might have testimonial value, the testimony of a witness in 1952 as to
what a salesman orally reported to him several years ago regarding
the latter’s conversations with third persons does not fall within this

2 Lawlor vs. Loewe, 235 U. 8. 522; Hubbard vs. Allyn, 200 Mass. 166, 86 N. E. 356,
860; Brannen vs. Bouley, 272 Mass. 67, 172 N. E. 104; Carpenters Union vs. Citizens
Committee, ete., 333 I1l. 225; 165 N. E. 393, 404 ; Greater New York Live Poultry C. of

C. vs. U. 8., 47 F. 2d 156, 159, cert. den. 283 U. 8. 837; American Cooperative Serum
Asg’n v. Anchor Service Co., 153 F. 2d 907, 912.
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category.’® Where the witness himself has talked to the buyer, respond-
ent has the opportunity to cross-examine him in order to ascertain to
whom he spoke and to otherwise check the correctness of the reported
conversation. This safeguard is lacking where the witness is testify-
ing as to information received orally from third persons as a result
of alleged conversations with unnamed representatives of a customer.

While the examiner believes that the testimony in the second cate-
gory is inadmissible, no action will be taken at this time to strike
such testimony. The motion filed by respondent to strike the testimony
does not designate the portions of the record to be stricken, except in
a general way. In view of the fact that this proceeding is being dis-
posed of by an order of dismissal, the hearing examiner considers it
unnecessary to remand the matter to respondent with a request that
it designate by page and line the portions which it considers objection-
able. However, as will appear from the discussion of the evidence
in a succeeding portion of this decision no reliance will be placed upon
such testimony in the evaluation of the evidence.

IV. Primary line injury.

Counsel supporting the complaint sought to show injury to a number
of respondent’s competitors in various midwestern and southern mar-
kets. Despite its bulk, it is the opinion of the hearing examiner that
the record is lacking in reliable, probative and substantial evidence
of injury to any of respondent’s competitors, and that, in any event,
the evidence does not establish a prima facie case of injury to com-
petition with respondent in any of the markets where it operates.

In view of the fact that the dismissal of this charge is based largely
on the lack of reliability or substantiality of the evidence offered by
counsel supporting the complaint, it is necessary to discuss this evi-
dence somewhat in detail in order to make clear the basis of the ex-
aminer’s conclusion in this regard. This discussion is necessarily pro-
longed because of the number of competitors and territories involved.
Set forth below is an analysis of the evidence offered as to primary
line injury in each of the territories and with respect to each of the
competitors as to whom evidence of injury was offered.

A. The Twin Cities and Dakota markets
(including parts of Iowa and Nebraska)

Counsel in support of the complaint endeavored to show injury to
competition with respect to the manufacturers of the following
1 It may be noted that while the testimony of at least one witness indicated that it was

based upon written reports made by broker-representatives of his company (R. 1229), no
effort was made to produce such written reports at the hearing.
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bleaches in this territory : “Kleen-ez”, “Save-a-day”, “Hilex”, “Linco”,
“Hercules” and “Clorox”. Most of the evidence involved alleged in-
jury to competition in the so-called Twin Cities area of Minneapolis
and St. Paul, but some evidence was offered with respect to alleged
injury to some of the companies manufacturing the above bleaches
in adjacent areas and states. Respondent’s list prices during the period
in question varied from about $1.40 on cases of half-gallon size to
$1.50 on quart and gallon cases and $1.65 on cases of pint size.
Beginning on April 14, 1947, and continuing for most of the period
until December 1950, respondent offered a series of deals, mainly in
the form of free goods. Two of the deals involved an offer of a case
of quarts free with each three cases of gallons purchased, and another
offered a case of quarts free with each two cases of half-gallons pur-
chased. The effect of these deals was to reduce only the price of the
gallon and half-gallon sizes. However, on J uly 1, 1948, and continu-
ing until December 16, 1950, respondent offered a deal of one case free
with each two cases purchased, irrespective of size, thereby resulting
in an across-the-board reduction of 3314% for all sizes. The evidence
offered to show injury to the manufacturers of each of the above
brands of bleach by these deals is discussed below.

1. “Kleen-ez” bleach

This product was manufactured by Continental Laboratories of
Minneapolis, Minnesota, which operated from about 1934 until it went
into bankruptey in 1952.* The company was originally a partnership
consisting of Louis Shapiro and Joseph Goldman until 1938, at which
time the latter left the business. Shapiro continued on as sole pro-
prietor. The operation was a relatively small one, employing about
four men in the manufacturing of bleach, and Shapiro himself did
most of the selling. For the most part the company sold directly to
the retail stores, but had a few jobber accounts. Its sales averaged
from 45,000 to 50,000 cases a year which, on the basis of an average
selling price of about $1.20 per case, would amount to less than
$60,000.00 in gross sales per year. The company’s plant and main mar-
ket was in the T'win Cities area which, it was testified, accounted tor
about 65% of its sales. It also alleged to have had a number of
accounts in and around Omaha, Nebraska, until about 1937-1939, and
in the Sioux City, Iowa, and Sioux Falls, South Dakota areas until
about 1945-1946. From 1946 until the company’s bankruptcy in 1952,

1 Although the time of this company’s cessation of operations was at one point in the
testimony fixed as 1951 (R. 13835), it was subsequently stated to be 1952 (R. 1656, 1643).
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its sales were confined primarily to the Twin Cities area and the
vicinity of Fargo, North Dakota. :

Counsel supporting the complaint endeavored to show that Kleen-ez’
retirement from the above markets and its eventual bankruptcy were
due to Purex’s competition and, more particularly, to the various
deals which Purex allegedly offered and which Kleen-ez could not
meet. Counsel relies primarily on the testimony of the witness,
Shapiro, and to a minor extent on that of his partner, Goldman. This
testimony is analyzed below in relation to each of the areas where it is
claimed that Continental Laboratories was injured as a result of
Purex’s competition:

a. Omaha, Nebraska

Shapiro testified to having been pushed out of the Omaha market by
~ Purex at dates which he fixed variously as 1939 (R. 1396), 1937 (R.
1655) and “37 or the first part of ’88” (R. 1658). In his direct ex-
amination he claimed that his company had about “fifty or sixty retail
accounts in Omaha” which it lost (R. 1398), but on cross-examination
he increased the number of accounts lost to “about seventy-five to a
hundred retail stores” (R. 1657). While testifying on direct examina-
tion that he did business with re¢ailers in Omaha and “didn’t have any
jobber accounts” (R. 1398), Shapiro testified on cross-examination that
“he didn’t do any business [with retailers] in Nebraska,” but sold to a
jobber in Sioux Falls (Kaplan Wholesale Grocery), which, in turn, did
business in Nebraska (R. 1634). Although counsel supporting the
complaint claims that Shapiro’s volume of sales in the Omaha market,
allegedly lost because of Purex, was 10,000 to 12,000 cases per year,
reference to Shapiro’s testimony reveals that he gave this as a figure
of what he “might have lost” and that he finally conceded he “really
[didn’t] remember how many cases we sold in the area, because I
haven’t any records” (R. 1658).
- A comparison of Shapiro’s and Goldman’s testimony reveals a di-
vergence of opinion as to the area in which Purex competition affected
them during the period in question and further raises serious doubt as
to whether it did have any material effect on them. Thus, while
Shapiro testified that the difficulty with Purex was restricted to the
Omaha area since Purex was “pretty fair competition” in the Sioux
City market during the 1937 period and that they “never had no bad
deals there [Sioux City]” (R. 1401), Goldman claimed that the area
of injury included not only Omaha but also the Sioux City market
(R. 1432). However, despite Shapiro’s claim of injury in the Omaha
market and Goldman’s claim that they were also driven out of Iowa,
Goldman admitted on cross-examination that his leaving the partner-
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ship in 1938 was due to an accident in which he had been involved, and
that the “business was a profitable business and [his leaving] was not
because the business was going down or losing money” (R. 1448).
“Aside from the confusion and contradiction revealed by the above

testimony as to where and to what extent Purex was causing injury to
Kleen-ez, the fatal weakness in the evidence offered with respect to
injury competition in the Omaha market is the complete absence of
reliable evidence as to what deals, if any, Purex had in this area during
1937-1939. The earliest reliable evidence in the record of any Purex
deal in this area is a deal which went into effect from April 8, 1947,
almost ten years after the time Shapiro claimed Purex had forced him
out of the Omaha market (CX 7). Counsel supporting the complaint
refers in his brief to testimony by Shapiro and Goldman as to what
various customers told them with respect to Purex’s prices and deals
in this area.”® However, such testimony is purely hearsay, insofar as
establishing the fact of what Purex’s prices and deals were at that time,
and no reliance can be placed upon such testimony for that purpose.
Lacking reliable evidence of discrimination in the Omaha market dur-
ing the 1987-1989 period it becomes superfluous to consider the testi-
mony of alleged injury, although such testimony is not without
significance in reflecting on the weight which should be given to the
testimony of the witness Shapiro.

b. Siouw Fails, South Dakota, and Sioux City, Iowa

Shapiro testified to his being forced to quit the Sioux F alls, South
Dakota, and Sioux City, Iowa, territories during 1945 or early 1946, so
that by 1946 he had lost about 80% of his territory outside of the Twin
Cities area, which loss he attributed to the fact that he “couldn’t sell
merchandise on account of Purex” (R.1392,1402). Although Shapiro
named a number of accounts whose loss counsel seeks to attribute to
Purex, Shapiro’s testimony reveals that in some instances he didn’t
know whom he lost these accounts to and that in others the loss was
due to the competition of Hilex and Clorox bleach as well as Purex
(R. 1645,1402). Thus, in the case of his main account in Sioux City
(Kaplan Wholesale Grocery), he conceded that he didn’t know whom
he lost the account to, “I just lost him” (R. 1645). '

However, irrespective of whom Shapiro lost these accounts to or
whose competition was responsible for his losing them, the evidence
offered with respect to the Sioux Falls and Sioux City areas is subject
to the same fatal infirmity as that pertaining to the Omaha territory,

15 Shapiro testified that a grocer in Omaha had reported Purex’s price to him as 80 cents

per case (R. 1397), while Goldman claimed that customers informed him the price was 90
cents per case (R. 1431).
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viz., there is no reliable evidence in the record as to what deals, if any,
Purex had in these areas during the 1945-1946 period. The earliest
reliable evidence in the record of any deals in the Sioux City area is a
deal of one free case. with three from April 8, 1947, to April 15, 1947
(CX 7). This could not have had any effect on Kleen-ez’ departure
from this area, since, according to Shapiro, he lost the Sioux City area
in “’45 or maybe 46, early 46” (R. 1402). Similarly, in the Sioux
Falls territory, the earliest reliable evidence of any Purex deals is a
deal involving one free case of quarts with three cases of gallons pur-
chased, which was in effect from April 14, 1947, to August 15, 1947 in
the Minneapolis territory, with which the South Dakota territory was
merged in 1946. However, Shapiro had quit this “market entirely in
1945, between ’45 and 46” (R. 1392). Other than some hearsay testi-
mony by Shapiro that a customer in the Sioux Falls area told him that
Purez was giving him a “terrific deal” and that the customer was re-
selling the bleach at 29 cents per gallon, there is no other evidence of
Purex’s prices and deals during the 1945-1946 period.

c. The Twin Cities area :

The remainder of Shapiro’s testimony related primarily to the Twin
Cities area, to which his business was mainly confined from 1946 until
1952. In this area he claimed that he sustained a deficit of $4,000 to
$5,000 a year for four or five years, until he finally went into bank-
ruptey in 1952 (R. 1391, 1655). His testimony with regard to this
area was characterized by the same contradiction and confusion as that
involving the Omaha, Sioux City and Sioux Falls territories. Dur-
ing his direct examination he named a numb