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IN THE :MATTER 01"

FOOD FAIR STORES , I"C. , ET AL.
GIANT FOOD SHOPPING CENTER , INC.

Dockets 6458, 6459. Order and opinion, Apr. , 1956

Order denying respondents' appeal from hearing examiner s denial of their
motion for consolidation of hearings in cases involving charges of knowing
acceptance of ilegal payments from suppliers by food retailers in violation
of Sec. 5 of the FTC Act with hearings in cases charging suppliers with
granting promotional allowances to said food retailers in violation of

Sec. 2 (el) of the Clayton Act.

Before Mr. Frank HieT hea,l'ing examiner.
Mr. And?'ew O. Goodhope and Mr. Frederic T. S"88 for the Com-

mission.
Stein , Ste-ln cD Engel of .Jersey City, N. J. , and Gr(welle , Whitlock

cD Markey and H010rey cD Selmon of 'Yashington , D. for Food

Fair Stores, Inc.

Danzansky cD Dickey, of 'Vashington , D. for Giant Food
Shopping Center , Inc.

ORDER RULIXG ON RESPO.:DEXTS ' INTERLOCUTORY APPEALS

The respondents having filed appeals from the hearing exam-

iner s order denying their motions for consolidation of certain
hearings in this and other pending proceedings designated in the

motiolls; and
The matt.er having been heard all the appeals and the answer in

opposition thereto, and the Commission having determined, for
tsons stated in its accompanying opinion , that the appeals should

be denied:

It is O'ylel'ed That the respondents ' appeals be , and they llereby
are , denied.

OPINION OF THE COJnnssIOX
Per Curiam:

The respondents in the above-captioned proceedings have sep-
arately filed interloC'utory ppeals from orders by the hearing ex-

aminer denying their respective motions to consolidate the hearings
therein with those in other pending proceedings designated in their
motions.

According to the pleadings, the respondents, Food Fair Stores

Inc. , and Giant. Food Shopping Center , Inc. , each engage. in operat-
ing a chain of retail stores reselling all types of grocery products.
The complaints in which each is named as the party respondent
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charge them with knowing inducement and I'eceipt of allegedly

illegal payments from suppliers or manufacturers of grocery prod-
ucts there named , and from other unnamed suppliers as well, in
violation of Section 5 of the Federal Trade Commission Act; and
the complaints in eleven other proceedings instituted by the Com-
mission charge that the respective manufacturers and suppliers
named have granted promotional ttllowances on their purchases to
one or both of the aforesaid food retailers in violation of Sec-

tion (d) of thc Clayton Act. These ele,-cn complaints addi-
tionally charge that such allowances were not offered or made avail-
able on proportionally equal terms to other customers of the re-
spective suppliers and manufacturers competitively engaged with
Food Fair Stores , Inc. , or Irit.h Giant I'ood Shopping Center, Inc.
in the resale of those produds.

In the motion before. the hearing e.xaminer , the respondent , Food
Fair Stores , Inc. , requested that hearings in all thirteen proceed-

ings be consolidated. Luder the appeal , hmyeVBT , it. alternatively
requests that hearings in its case be c.ombined with those in the

nine wheTcin the suppliers are charged with having granted dis-
criminatory payments to it. The appeal of Giant Food Shopping
Center, Inc. , similarly requests t.hat the hearings hl its case 
consolidated with those in seven proceedings involving suppliers
specifically charged with having gra,l1tec1 discrimina,tory payments
to it.

Appellants state tl1at common questions of law and fact are pre-
sented in these proceedings and contend that consolidation of hear-
ings will save expense , promote the convenience of the parties , and
expedite the hearings and thereby better serve the interests of
justice. The proceedings naming the sellers were instituted under
the Clayton Act and those involving the buyer-retailers under the
Federal Tracle Commission Act. Thus, actual identity of legal
and evidentiary principJes controlling to all the cases does not
prevail , even though some common questions of law and fact may
be presented ' therein. In any event , consolidation would be war-
ranted only upon due showing that the interests of justice would
be better served thereby.

In support of the argument.s on lessening parties' litigation
burdens, it is urged that if each case proceeds separately to hear-

ings , full participation by each of the respondent suppliers will be
required not only in his own case, but also in those of the re-

spondent retailers to whom his allegedly un1awful payments were
furnished. This asserted result of multiple participation does not
foJlow , however. Although representatives of the respondent sup--



1154 FEDERAL TRADE COMMISSION DECISIONS

Opinion 32 F. T. C-

pliers may be called upon to testify or furnish documentary evidence-
in one or both of the two buyer proceedings , each would remain
a party Jitigant in but one proceeding. On the other hand. con-
solidation would in effect make eyery snpplier a party in interest
in aJl combined hearings applicable to his case under the order of
consolidation. If this course were adopted , each might feel impelled
to be represented in interest at an combined hearings : applicable
under such order to his case , even though only a part of the evidcll('
submitted might be relevant and materifll to the issues in his CH.'-l'

In these circumstances. we mllst conc.nde that. no showing ha
been made in support of the appeals that parties : convenience would
be promoted by the re-quested consolidation 01' that a le sellillg of
trial burden or expense would result.

or can it be concluded that the c.Olll'Se of hearings ,yould be"
expedited. The scheduhng of hearings uncleI' procedures for com-
bined hea.rings wouhl entail reconciling of or other dne regard for

the convenience of a. large number of parties and their coun
when designating times and pla.ces therefor, \\"hich circumstance"
would tend to retard rather than expedite the general ronrse of
hearings. It also appears from the answers filed by counsel sup-
porting the complaint in opposition to the appeals that hearings

for the reception of evidence .1ready have been heJd in t.wo of the

thirteen proceedings and hearings a.re scheduled for the near
future in certain others. The probabilities of delay which would
attend the resc.heduling of matters heretofore set for hearing arc"
obvious.
In the circumstances here it is appa.rent that more expeditious

and orderJy disposition of the proceedings ,,-ill be afforded if these,
cases separately proceed to hearings and the Commission is of rhe
further vimv that granting of the respondents' requests for COll-
so1idation would less serve the interests of justice.

",Ve, accordingly, have determined that the motions to consolidate
the hearings were not well taken and the apperds are being denied.

Inasmuch as adoption of the requested program for consolidated
hearings in t.hese cases would be unwa.rrantet1 , we note no error in
the hearing ofIicer s failure to grant the lH1ditional reque t of re-

spondent, Food Fair Stores , Inc. , that he direct a pre-heal'il1!-l:
conference of the parties for identifying common issup and siw-
plifying the issues in the interests of conducting snch consolidated
hearings. Because the questions presented under the. appNds 111'e

procedural in nature and informed c1etermimltions in re pect theretu

can be made from the moving papers answers and orders below

the responc1ents requests for the privilege of o1'a1 argument on
their appeaJs Jikewisc are denied.
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IN THE :MATTER OJ:

P. & D. MA"UFACTUHING CO. I"C.

OONSENT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATION
Ok' SEC. 2 (a.) OF THE CLAYTOX ACT

Docket 5913. Complaint, Aug. 1951-IJecision, Apr. , 1956

Order requiring a manufacturer of automotive products in Long Island City,
N. Y. , to cease discriminating in pl'ce through aJlowing certain purchasers
rebates or discounts off its jobber price lists (1) of 5% to 15% based on
total monthly purchases, in ljeu of the usunl 2% cash discount granted
all its customers; (2) of 20% and 2% on all purchases 'vithont regard
to size of monthly purchases: or (3) of 20% and 2% on the aggregate group
purchases to jobiJer manufacturers of two gronp buying organizations
regardless of the value of purchases made by each individual; which prac-
tice resulted in eight different buying prices on sales of its ignition line
and foul' different buying prices on sales of its fuel pump line.

Mr. Eldon P. Sch""p and MT. Francis O. Mayer for the

mISSIOn.

Halfpenny cD Hahn of Chicago , Ill. , for respondent.

Com-

INITIAL DECISION BY EARL J. KOLB , HEARING EXAMIXER

This proceeding is before the undersigned IIearing Examiner for
final consideration upon the complaint, answcr thereto , testimony
and othcr evidence , and proposed flnclings as to the facts and con-
clusions presented by counsel.

The complaint in this proceeding was issued August 9 , 1951

charging the respondent, P. & D. Manufacturing Co. Inc. , a cor-
poration , with having violatcd the provisions of subsection (a) of
the Clayton Act as amended.

Testimony and other evidence in support of the allegations of
the complaint were introduced before 'Vebster Ballinger, a duly
designated hearing examiner of the Commission. At the c10se of
the testimony in support of the. complaint the rcspondent made a
motion to dismiss the complaint for failure to establish a prima
facie case, which motion was denicd by the Hearing Examiner

'Yebster Ballinger , on the record on April 5 1054. It the.n appear-
ing that said Hearing Examiner '" ebstcr Dallinger would become
unavailable to the Commission by reason of his retirement from
Government service on Thiay 31 , 1954, counsel for the respondent
advised that he would not be in a position to completc the re-
spondent's defense within that time and agreed to the appointment
of a substitute hearing examiner to go forward with the case and'
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hcar the full defense offered by the respondent aud make a decision
on the whole record just as though he had heard the whole case.
Subsequent thereto, on April 12, 1954, the Commission issued it.s
order designating Earl J. Kolb as HeaTing Examiner in this pro-
ceeding to take testimony and receive evidcnce in the place and
stead of IIearing Examiner "\Vebster TIal1inger. Thereafter , counsel
for respondent made cert.ain 11060n8 before the undersigned Hear-
ing Examiner renewing his motions to dismiss and to strike certain
testimony. These motions having been denied , the case for the
respondent was closed without the introduction of a,ny testimony
in opposition to the charges of the compl111nt.

The general system of pricing useel by the responc1pnt as developed
by the record, and the variations therefrom in the case of group

buyers is not disputed by the respondent, but instead the respond-

ent relied upon the contention that coullsel in support of the com-
plaint had failed to establish the violation of law alleged in the
complaint by reliable, probative and substantial evidence. Evidence
in this proceeding, with reference to the c.harges of the complaint
as to primary line injury to competition between respondent and its
competitors and tertiary line injury to competition bet''Ieen cus-
tomers of respondent's purchasers , is not sufIicient to warrant any
finding, and consideration of this matter must be limited to sec-
ondary line injury between competing customcrs of the respondent.

Consequently, the issues to be determined in this proceeding are

reduced to the following:

(a) Does the record contain reliable , probative and substantial
evidence that respondent's pricing plan constitutes discriminations
in price between competing purchasers of its automotive products

of Jike grade and quaJity 
(b) Does the record contain reJiable , probative and substantial

evidence that the effect of respondent's pricing plan may be sub-

stantially to lessen , injure , destroy, or prevent competition between
competing purchasers from the respondent?

FIXDINGS _-\8 TO THE FACTS

1. Respondent P. & D. Jfanllfncturing Co. , Inc.. , is a corporation
organized under the laws of the State of New York with its prin-
cipal offcc and place of business located at 19-02 Steinw",y Strect
Long Island 5 , Kew York.

2. R.esponclent is now and for several ye,a.rs last past has been
engagBd in the business of the manufacture , sale and distribution
of automotive products and supplies , principally ignition parts , fuel
pump parts , carburetor parts and other related items, in interstate
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commerce in competition with other concerns who were also enga.ged'
in the sale and distribution of similar products in interstate com-
merce.

3. In the course and conduct of its business the respondent has
been find is now ma.rketing its automotive products of like grade'
and quaJity under its o'On brand name throughout the United
States maintaining warehouse space in the eities of Los Angeles
California; lCansas City, :.lissouri; Chicago, Illinois; Atlanta
Georgia; and Dallas, Texas. In offering its products for sale re-
spondent classifies its products generally into two lines-ignition
line , including carburetor kits and parts and fuel pump line and
related items. At all t.imes since 1936 respondent has offered and
sold an ignition line to its purchasers , adding the fuel pump line
in 1950.

4. The respondent, during the time mentioned herein , has sold its
products to jobbers who 'Ocre designated by the respondent as dis-
tributors who resold such products to garages , service stations , fleet
owners and ot.her jobbers. From time to time respondent issued
its jobbers price list on each of these lines which list.ed the basic
prices used by respondent in the sale and distribution of its various
automotive parts. Any discounts , allowances or rebates 'were off
said jobbers price list. Respondent also from time to time issued
suggested resa.le price lists for use by distribut.ors and dealers in the
resale of respondenes products.

5. The net purchase price paid by distributors for respondent's
products is the purchase price paid subject to and following all

applienble rebates , discounts and an01vances. The automotive prod-
nets sold and distributed by re,spondent were an of one grade and
quality. Respondent sold such product.s of likc grade and quality
to its distributors at va-rying net prices. Such l1istributors of re-
spondent were competitively engaged in the resale of respondent'
automotive products in the various territories a,nd places where such
distributors carried on their businesses.

6. Respondent's pricing plan involved the granting of monthly
volume rebates which were incorporated in and made a part at its
yarious dist.ributors franchise and rebate agreements. During the
year 1950 , respondent distributed its automotive products on the
basis of applicable jobbers price lists subject. to rebates or discounts
provided for in franchise and rebate agreements with its distributors
and other customers. The Distributor s Rebate Agreements used by
respondent in connection with the sale of its ignition line provided
for the folJowing monthly rebates in lieu of the usual 2 percent

cash discount. granted all its customers:




