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Decision

IN TliE J\IATTER OF

P. SORENSEN MA:NDFACTVRING CO. , INC.

-DIllER , ETC. , I REGARD TO THE ALLEGED VIOLATION OF SEC. 2 (a) OF THE
CLAYTON ACT

Docket 6052. Complaint , Oct. 1.952-DeC'sion , June , 1956

Order requiring a manufacturer of automotive products and supplies, with
factory at Woodside, N. Y. , and warehouses in ten principal cities of the
United States , to cease discriminating in price betweell t\'.o classes of whole-
sale customers competing with each other in three Texas cities through use

(1) A "warehouse distributor s sales agreement" applying to some 50 customers
accounting for 25% to 30% of respondent' s domestic sales based upon mini-
mum annual purchases of $12 000 net, who were granted a 20% discount off
the current distributor s prices on each factory purchase and 10% on each
warehouse purchase; and

2) An "authorized distributor s agreement" mnde with some 450 to 500 other
customers 'who purchased approximately (j0% of respondent's products,

providing that the customer purchase a minimum of $1 200 of respondent'

ignition parts line annually, in consideration of which he received a 10%
discount from the current distributor price and a '; performance rebate" of
3% on annual pnrchases of OOO to $5 999 , and 5% on $6 000 or more;

Though tabulations made of respondent' s invoice data in the three cities showed
no general controllng principle in respondent's aforesaid classification of
customers whose individual purellases actually varied widely froB the
eontrfict requirements.

11r. Eldon P. Schrnp and 11r. Francis C. l1fayer for the Com-

mission.
11fT. J amcs W. Cassedy, of \Vashington , D. for respondent.

INITIAL DECISlO BY tJ. EARL Cox , HEARIXG Ex. :\IIXER

The respondent in this proceeding is charged with having violated
subsection (a), Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act, approved June 19 , 1936 (V. Title 15

13) by discriminating in price between its customers competitively

engaged in the resale of automotive products manufactured and sold
by it. After the filing of an answer to the complaint , bearings were
held at which testimony and other evidence in support of and in
opposition to the anegations of the complaint were received , duly
recorded and later filed in the offce of the Commission. Proposed
fidings of facts and conclusions have been submitted by counsel.
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Based upon the entire record, the following

conclusions are made and order issued.
findings of fact and

FINDINGS OF FACT

1. Respondent P. Sorensen J\ianufacturing Co. , Inc. (hereinafter

referred to as Sorenspn), is a corporation organized, existing and

doing business undcr and by virtue of the Jaws of the State of Nm,
York, with principal offce and place of business located at 32-
Fifty SCYenth Street , Woodside , Xew York.

2. Sorensen is now and fo;: sever,tl years last past has been engaged
in the manufacture , sale and distribution of auto11mive products and
supplies \yhich are onered by respondent in three c.assificatiollS-
((() ignition service. parts (b) earburetor parts ancl kits (c) cable
\"j):c, and H(:eessories-ancl aTe sold for use , consumption or re :ale
'i- ithin the United States and the District of Colmnbia. SOl'ellSpn

eHr se.s saiel products and supplies so sold to be. shipped and tran
port.ed from the State or State,s of locatlon of its places of bllsincss
to the pl1rehasel's thereof located in St.ates other than the, State OJ'
St.at s wherein said shipment or transportation originated. Sorensen

maintains , and at all t. imes mentioned herein hflS maint.ainpcl a :''lih-
sta.ntia1 c.onrse of trade and comnWTce in sai(1 pl'OChlCt.3 and supplies
8,nong and between the various States of the l 11ited Stal. es and in the
District of Columbia.

3. Sorensen , in the course and conduct of its business , as aforesaid
: now. and since June 10 , 1936 , ha.s been , cngaged in ad:i,-e competi-

t.ion -\,ith ot.her concerns manufacturillg, selling, and dist.rihutir:g
eOlli)Hrable automotive products and snpplies ill eommercc. )Inny 
l'e::pondent s Cllstomel' ; who pllrcha e respollt1elJ products for resale
are eOllpetitin ly C'ngaged \yith eac.h other in the resale of said

products. \Vithin each classification or line , re,spolldent' produds are
of li1(0 grade and flual1ty.

"1. Hespondent mainblins 'IYfll'ehouse stocks of its products in the
eities of Athmta , Georgia , Boston

, .

Massachusetts , Chicago, I1Enois

Cleveland , Ohio , Dal1as Texas, Kansas City, JIissouri , Los Angeles
rllcl San Francisco , California , ::IinneapoEs , l\Iinnesota , and Seattle
\'/ashington. It employs fifteen salesmen and uses six factory repre-
sentatives. During 19:'51 , which has been taken as a sample 01' te;:t
year , its l)1odnets were sold to more than 500 wholesaler customers to
the extent of $1 300 000 , of which 75% represented sales of ignition
elTice parts , the remaining 25% being about equnlly divided bebreen

the ot1wl' two classifications.
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5. During 1951 , direct-buying ,v hole-saleI' custOIlf'rs were permitte,d
to proeure merchandise either from respondents : factory located 

"'V ooc1sicle , X ow York , or from one of respondent s warehonses. On
all shipments from respondent's factory of purchases amounting to
100 pounds or more , respondent paid the freight charges. The evi-
dence shows that m average shipment of 100 pounds

' ,,'

eight had a
purchase "value of approximately 8173. A11 customers ",yere granted
a cash disc-aunt of 2%, 10th prox. Otherwise responclenfs customers
were chvided by contract arrangement into three groups.

There were about fifty customr, , who purchased from 269"0 to 3070

of re;spond nfs domcstically marketed products , who operated under
ft. "'VaJ'ehou e Dist.'ibntors: Sales agreement. This is a non-exclusive
eontl'act \yhieh provides that the purchaser will maintain an adequate
stock of all Sorr.n en lines basEd upon minimum annual purchases or
812 000 net , and \\" ill dispose of more than 5090 of such purchascs to
Sorensen ApproH d .J obbers. l'ncler this contract : the purchaser re-
ceives 20/.0 discollnt ofT t.he enl'rcnt distributor price on each fad-ory

purchase , and 1090 disconnt on each \va-rehouse pnrehflse.
Some 4,50 oj' ;')00 ot1H-:l' cust.omers , 'Iyho purehn c(l approximateJy oO(i

of respondent. s pl'oclucts operated under another lJOl1-exclnsive eOll-

trnct lmown as the -,c\.uthorjzed Distributor .Agreement, \yhirh provi(:es
t.hat the purcha rr \yin actively promote the SQ he.. of respondent s igni-
tion-parts line and pUl'dwse $1 200 01' morE' of these paTts a.nnually. 

consideration the-I'eoi' he, 1S extended n. JO% discount from the current
t1'ilmtor price , and is granted a performance rcbat.e 01' 3% if his

aceml1ulated annual purchases total $3 000 to $5 8D8 , and 5% if suell
purchases amollnt to $G OOO or more" The 10% discount applies on all
pnrehas , \vhether from factory or \yare110n8e; the nerformanc.e re-
bates apply only on purehases shipped from the factory, aJthough

fle,house shipments are counted in compnting total volume. Pcrform-
a.Jl( e rebat.es are granted at the end of each yeRr by the issuance of a
mel'dw, lHlise-c.reclit flpplica ble to future purchases.

There are about fifty other cllstomers who operate nndera Special
DislTiblltor Sales Agreement , which provides for no minimum annual
pUl'dwses , but requires that the distributor carry in stock and actively
promot.e the sale of the entire line of respondent's ignition parts.

He is allrnnd a performance l'chate of 10% on all purchases if the
total volumE' is $1 200 or mOre. This also is covered by issuance of a
merchandise credit. at the year s end , applicable on future purchases.
Although the agreement.s show that customers in this group were
grant-c,d discounts and performance rebates less favorable than were

451524--5$1-106
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granted to the other two groups , little note of this fact was taken in
the record, and the evidence as to l'espondent s transactions with

members of this group is negligible.
6. There was also , 1n1951 , another contract group known as author-

ized jobbers , who operated under an Authorized .Jobber Agreement
supplied by respondent to its ,yarehouse distributors for their con-
venience in formalizing their understanding with the jobbers ,vho

were their customers. The agreement is between the authorized jobber
and a warehouse distributor! but requires responclenfs approval.
It provides that the jobber will carry an adequate ,tock of respond-
ent's items " to serve his trade or a minimum of 8300 net " will actively
promote the sa.le of re,spondenfs merchandise , g,nd will permit the
checking of his stock at any time by a Sorensen or distributor repre-
sentative. I-Ie is permitted to buy mercha.ndise from the distributor
\It respondent's current Distributor price , upon such terms of payment
as conform to the warehouse distributor s established policy.

Counsel supporting the complaint contend that sales under this
agreement are actually sales made by responcle,nt rat.heI' tlum by the
wn,rehouse distributors, and that authorized jobbers are purchasers
from respondent -wit.hin the meaning of the Clayton Act. In support
of this contention counsel cites the Commission s decision of April
1955 , in the matter of Whitaker Cable Corporation Docket 5722 , in
which the Commission refers to decisions in the matters of Ohampion
SpaTk Plug Co. Docket 3977 (19;;3) and Kraft Phenix Cheese C01'p.

25 F. T. C. 537 (1937). In those three cases the facts were more fn1Jy
developed in this respect than t.hey are in the instant proceeding. The
present record is sketchy and inconclusive on this issue. )10reover

there arc other short.comings in the record-lack of substantial evi-

dence of competition between the authorized jobbers and respondent'

direct-buying customers, lack of substantial evidence of competitive
injury, and other failures of proof of such an extent that no conclusion

can be reached in this proceeding that any violation of Section 2 (a)

of the Clayton Act arose out of the respondent-authorized jobber

relationship.
7. There appears to have been one other group of customers who

were not bound by any contract, but were permitted to make purchases
from respondent. They are referred to in respondent' s invoices, as
shown by the tabulation hereinafter set out, as "Net" buyers. Some
of them received no discount from respondent's current distributor
prices, others received 10% discount, and one received a discount
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which amounted to 2.70% of his total purchases. However, the record

as to this group of purchasers is in all other respects inconclusive
and no finding can be made that respondenes transactions with this
group of buyers constitutes a violation of Section 2 (a) of the

Clayton Act.
8. The competitive injury charged in this proceeding is at the sec-

ondary level , arising out of differences in respondent's selling prices
to its wholcsaler customers, some of whom suffered competitively as a
resnlt of sueh price differen0cs. Substantial evidence was presented
as to price differentials and resulting injury only as it affected the
members of two groups of respondeut' s contract purchasers , ware-
house distributors and authorized distributors , who compete with each
other in the trade arem in which they mutually operate. The trade
areas in such instanG8s include the cities in ' iVhich such vdlOlesaler
customers are located and the surrounding cOllll11unities within 
l'acIi us of from 25 to 75 miles.

The differences in net purchasing prices at which members of these
two groups may buy respondent' s products are inherent in the con-
trar.s hereinabove. described and are shown by tabulations and com-

putations which were made by the Commission s economic staff from
data t:1ken from respondent's invoice records of business transacted
in 1D51. To conserve time and expense , testimony and other evidence
were taken in this proceeding only in New York , V? ashington , D. 

Dallas , San Antonio and I-Iollston. For the same reason tabulations
and computations .were limited to data pertaining to selected cities
and only such portion of that data as relates to transactions in the
trade areas of Dallas , San Antonio and Houston is shown herein.
A comparison of sales , discounts and rebates to respondent' s customers

in these three areas is shown as follows:

1 Included In the complete tabulation Ilre data of respondent's 1951 transactions with
wholesaler customers in the following other cities: Berkeley, Burbunk, North Hollywood,

Long BCllCl! . Los Angcles, Lynwood, Oakland, Richmond, Sacramento , San Fernando, San
Francisco and SaoLeandro, California; Portland, Oregon; Salt Lake City, Utah; and
Seattle aDd Spokane, Washington.
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Comparison of sales , discounts and rebates granted by Sorensen to
customers in specified localities dl!.r'ing the year 1951

52 I? T. C

wholesa. lfw

('nstmner \\\1\\ lo(' tiOIl I CJassili-

I cation i

(2)

"- - (;,)

(6) I (7)

- -

DALLAS

sj1b G?Jrett Auto Supply____
Antoilutiq, Ap\J!\ance CO. -
Carter .-\utr: upply_- -

---

DrlYC Cr',r\:ett 8uJ1ply COn H__

- -

Gates &: Wruner Auto J'flrts COn n- .
GreaterIJallas.\ntlimGtin1-
lI( nder nn .\uto Part.s-

jch ,luLU SuppIY-
Le:W.\!'1l1, 1 Auto Pal' ts_
L. D. l\fcCrrkJe Co
)ld\'!:l,en Auto PlIl'tSn

. --

l\'!iJ, )\, Supply CO--

- -

Nnti':-JJ!l ,cuta l'flrts Exchangc--
Tel'Y \.ulmDoti\'c Supply"

Net

?"ef

WI)

Xet
W1'
Nt.t.
\1)
:\t't

llO\' 'TO

.IJdil1e Auto SuVPly-

\\'

5 Aum Parl,,_
, 1 t lla 11 S I\'I J t,cr 1'a rt.

-- - -- - - - - - - -

\n\',.)r Aut 'm')t.ive Supply Co-
!l(:er on Anl.(J Supply_

CL'Hlet Auton101.i\' e SupJ-1v C
LrstH Datter::' &: Electric CII -
:\-1arl!TI AutOmotive Suppl ' Co-
l\'fil,uu Supply Compauy-

E, J, quadl' .-uto Suppl
3churnan Auto f:l1pply. IT,
Tcy", Pan ,mtl.'UPi)I:: C '

-\lJ

.1,'

,\.D

.-1) & 1",'

A:; AN'jON!f

A. A. ,\.lIt.OSUPP - Co --

- --..-

Alnm0 .-\uto Elt:ctric & Brd:r. Co
Bowen Auto Pa:. ts Cl Mal:hine Co
Chapman AlIi') Pal'l

- --

Colbat!l .\uto 8tlpply C,

) -

iVlotor AIaci1ine & Parts C,,-
H. II. Ro\\er Auto P\1r(.
Stile Aut;) .suPI)ly

i _
\J) .;:D:

0:et

I Key L" C\l tOmer C!:ssific:ltion.
\1') - -\uthuri'led j)i trih\ltnr.
WD-

\\'

l1eh"ljseDistrilJuror.
et-Nml,C0!lfra(' CustODlt'fO.

'$377. :; !'ebfltr fJllnw"d all redistribution tr AD

Sales at
list price

Discounts and
rebatrsallowed

on sales 

mou

~~~

(3)

$13. 20!-

!:--

liN49
OliS93
110H8
842.
r,!)534
52539

104"
1.59691

1688
';JO.

fJ9!

3(i
111ij36

1O. 6f'l
18213
611 1,
52.1'.1

206H 1
L()\) 1

441.2\J

18.
)g 17

2,14,,;
723(1'
3:;"2i'

279!H

41 

. II,
1 H 

algiJ,
3:H 82

1.71)3. JI'1
845 !J
UDj. 5iJ

1, 147, 2(\

614.
400')

2f1574

FactOrv

Shipments

1 Ware.
1 house

amJllTlt

;l13, Z'.
275,
51.

\71.07
063\1
11988

1,391.05

, 1
1\14"

l,U:,:; 3.
1681;

121.21
g(i

49,1.1)1
50874-
:11;7.

\ 116
3:J265
BO'-;!)1

\J0.
12647

18, 03610
177.
Jr,40D
EW9)(

22:;;17
287, 6:11
083881
114.
il.3U

, l
513B.

~~~~~~~

;;;;C;!=:
\l8S

J(j62
93!-

70,

E57 - i:ii\iii:j

451, 651
53ii.

12:,li 3, 30\i63

~~~

i 1
981i' 21;0'131
w:ilOl 33265
I. 97 2, II, 117

- n'-74! 

1o. U:J250

8 !U 3 SS !
2\)00 40+0iJ
19. ('1 :;6, 11'

18338
jf,!(. :,:

:.7 , 60
462.

3. (,

g:Jflu

52 O

1(j. b6ilO, OBO17
1973 4 287G3.--
10, 86. 08381):
H O J 7 70ll "()! --435.
lOCO -

---

71.30
H17'3 3 074. 80' Z9,

I 2, 5
: 3

:looon\lio,

14".

D. The tabulation shows that t.he bulk of purchfises \yere factory-
shippe,c1. This is as \vouJc1 be expect.ed. Respondent pays freight
chnl'2' es 1yhen finy snch shipment amounts to 100 pounds or more;
\fare-holtst:. clistrilmtol's receiye. 20IJi:, discount on factory purchase::

only 10% discount. 011 wa.rphou e shipment,s: tLnthorizcc1 distributors

IHu'

(',

hasillg sa O()() or more of respondents . products annually ree-eive

performnncf' quantity I'ebate , on factory pnrchftses nonp on ware-

house, pUI'chases.

The tabulation shows no general (' ontrol1ing prl11cip1P ill respond-
nt's ela.ssifjratioll of Cl1stomeTS. -\1thongh the '\Varehol1se-Distributor




