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Decision 55 F.T.C.

IN THE MATTER OF
FEDERATED DEPARTMENT STORES, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 6836. Complaint, July 9, 1957—Decision, Jan. 8, 1959

Order requiring a department store in Cincinnati, Ohio, to cease violating the
Fur Products Labeling Act by failing to comply with the labeling and
invoicing requirements; by newspaper advertising which failed to disclose
the names of animals producing certain furs, the country of origin of
imported furs, or that some products contained artificially colored or
cheap or waste fur, and which represented prices as reduced from regular
prices which were in fact fictitious, misrepresented comparative prices
and percentage savings claims, and fur products as being from a
liquidating business; and by failing to keep adequate records as a basis
for said pricing claims.

Mr. Morton Nesmith and Mr. John J. Mathias supporting the
complaint.
Mnr. Otis B. Gary of Carrington, Gowan, Johnson, Bromberg &

Leeds, of Dallas, Tex. and Mr. Norman Diamond of Arnold, Fortas

& Porter, of Washington, D.C., for respondent.

INITIAL DECISION BY JOHN B. POINDEXTER, HEARING EXAMINER

PRELIMINARY STATEMENT

The complaint in this proceeding charges Federated Depart-
ment Stores, Inc., hereinafter referred to as respondent, with
violation of the Federal Trade Commission Act, the Fur Prod-
ucts Labeling Act, and the Rules and Regulations promulgated
thereunder, in connection with the advertising and sale of furs.
Specifically, respondent is charged with misbranding, false ad-
vertising, and false invoicing of furs. .

After service of the complaint, respondent filed an answer
denying all of the charges complained about. At the initial
hearing held on June 6, 1958, a stipulation agreed to by respective
counsel was received into the record. By the terms of the stipula-
tion, it was agreed that counsel supporting the complaint had
substantial evidence, both testimonial and documentary which,
if offered in evidence, would sustain the allegations set forth in
the complaint, which evidence respondent does not contradict,
except that (1) Counsel supporting the complaint does not have
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sufficient evidence to establish the allegation in subsection (f) of
paragraph 8 of the complaint with respect to comparative prices
and percentage savings claims, and (2) Counsel supporting the
complaint does not have evidence to show that respondent has
ever sold a fur product which contained or was composed of used
fur. '

Said stipulation further provides that:

(a) Counsel supporting the complaint agrees that all evidence
concerning the charges set out in paragraph 6 with respect to
invoicing relate to transactions at the retail level.

(b) Subject to respondent’s right to brief, and to request oral
argument on questions of law, the hearing examiner and the
Commission may proceed to make findings of fact, draw con-
conclusions therefrom and enter an appropriate order as though
such evidence sustaining the allegations of the complaint was in
the record, and ,

(¢) The respondent otherwise waives any further procedural
steps before the hearing examiner and the Commission.

Counsel supporting the complaint and for the respondent have
filed proposed findings of fact, conclusions, and order, and briefs
thereon. All findings of fact and conclusions of law proposed by
respective counsel, not hereinafter specifically found or concluded
are hereby rejected. Upon the basis of the entire record the hear-
ing examiner makes the following findings of fact and conclu-
sions, and issues the following order:

FINDINGS OF FACT

1. Respondent, Federated Department Stores, Inc., is a cor-
poration duly established under the laws of the State of Delaware
with offices and principal place of business located at 707 Race
Street, Cincinnati, Ohio.

2. Subsequent to the effective date of the Fur Products Label-
ing Act on August 9, 1952, the respondent has been and is now
engaged, at retail, in the introduction into commerce, and in the
sale, advertising and offering for sale, in commerce, and in the
transportation and distribution in commerce, of fur products, and
has sold, advertised, offered for sale, transported and distributed
fur products which have been made in whole or in part of fur
which has been shipped and received in commerce, as “com-
merce,” “fur,” and “fur product” are defined in the Fur Products
Labeling Act.



1006 FEDERAL TRADE COMMISSION DECISIONS

Findings 55 F.T.C.

3. Certain of said fur products were misbranded in that labels
affixed thereto contained fictitious prices and misrepresented the
value of such fur products in violation of Section 4(1) of the
Fur Products Labeling Act. ’

4. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4 (2)
of the Fur Products Labeling Act and in the manner and form
prescribed by the Rules and Regulations promulgated thereunder.

5. Certain of said fur products were misbranded in violation
of the Fur Products Labeling Act in that they were not labeled
in accordance with the Rules and Regulations promulgated there-
under in the following respects: '

(a) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was intermingled with nonrequired information in
violation of Rule 29 (a) of the said Rules and Regulations;

(b) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was not completely set forth on one side of the labels
as required by Rule 29 (a) of the said Rules and Regulations;

(¢) Required item numbers or marks were not set forth on
labels in violation of Rule 40 (a) of the said Rules and Regulations.

6. It is found that the evidence does not show that respondent
has ever sold a fur product which contained or was composed of
used fur.

7. In sales of certain of said fur products, respondent did not
issue invoices, or sales slips, to its customer purchasers which
contained the information specified by Section 5(b) (1) of the
Act and the regulations prescribed thereunder. Respondent’s
sales of fur products are limited and confined to retail sales.

8. Certain of said fur products were falsely and deceptively
advertised in violation of the Fur Products Labeling Act, in that
respondent caused the dissemination in commerce, as “commerce”
is defined in said Act, of certain advertisements concerning said
products, by means of newspapers and by various other means,
which advertisements were not in accordance with the provisions
of Section 5(a) of the Fur Products Labeling Act and the Rules
and Regulations promulgated under said Act, and which advertise-
ments were intended to and did aid, promote, and assist, directly
or indirectly, in the sale and offering for sale of said fur products.
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9. Among and included in the advertisements as aforesaid, but
not limited thereto, were advertisements of respondent which
appeared in various issues of the Dallas Morning News, a news-
paper published in Dallas, Tex., and having wide circulation in
said state and various other States of the United States.

By means of the aforesaid advertisements and through others
of the same import and meaning not specifically referred to herein,
respondent falsely and deceptively advertised its fur produects in
that said advertisements;

(a) Failed to disclose the name or names of the animal or
animals that produced the fur contained in the fur product
as set forth in the Fur Products Name Guide, in violation of
Section 5(a) (1) of the Fur Products Labeling Act;

(b) Failed to disclose that fur products contained or were
composed of bleached, dyed, or otherwise artificially colored fur,
when such was the fact in violation of Section 5(a) (3) of the
Fur Products Labeling Act. ,

(c) Failed to disclose that fur products were composed in whole
or in substantial part of paws, tails, bellies, or waste fur when
such was the fact in violation of Section 5(a) (4) of the Fur
Products Labeling Act.

(d) Failed to disclose the name of the country of origin of
imported furs contained in such fur products in violation of Sec-
tion 5 (a) (6) of the Fur Products Labeling Act.

(e) Represented prices of fur products as having been reduced
from regular or usual prices where the so-called regular or usual
prices were in fact fictitious, in that they were not the prices at
which said merchandise was usually sold by respondents in the
recent regular course of their business in violation of Section
5(a) (5) of the Fur Products Labeling Act and Rule 44 (a) of the
aforesaid Rules and Regulations.

(f) Misrepresented fur products as being the stock of a busi-
ness in a state of liquidation in violation of Rule 44(g) of the
aforesaid Rules and Regulations.

10. Respondent, in making the pricing claims and representa-
tions referred to in subparagraph (e) of paragraph 9 hereof
failed to maintain full and adequate records disclosing the facts
upon which such claims and representations were purportedly
based in violation of Rule 44(e) of the aforesaid Rules and
Regulations.
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11. It is found that the allegations contained in subsection
(f) of paragraph 8 of the complaint with respect to comparative
prices and percentage savings claims have not been established.

CONCLUSIONS

12. The acts and practices found herein to have been com-
mitted by respondent are in violation of the Fur Products Label-
ing Act and the rules and regulations promulgated thereunder,
and constitute unfair and deceptive acts and practices in com-
merce under the Federal Trade Commission Act.

13. There is no evidence that respondent has ever sold a fur
product which contained or was composed of used fur and, con-
sequently, there is no evidence that respondent failed to observe
the specific requirement of subdivision (B) of Section 4(2) of the
Fur Act. Respondent did not disclose on labels affixed to certain
products information required by other subdivisions of Section
4(2), however, and it has, therefore, misbranded such fur prod-
ucts in violation of that section. Since failure to attach to a fur
garment an adequate label as prescribed by Section 4(2) con-
stitutes misbranding, respondent should be prohibited from fail-
ing to observe all of the affirmative requirements of that section.

ORDER

It is ordered, That respondent, Federated Department Stores,
Inc., a corporation, and its officers; and respondent’s represen-
tatives, agents, and employees, directly or through any corporate
or other device, in connection with the introduction into com-
merce, or the sale, advertising, or offering for sale in commerce,
or the transportation or distribution in commerce of any fur prod-
uet, or in connection with the sale, advertising, offering for sale,
transportation, or distribution of fur products which have been
made in whole or in part of fur which had been shipped and re-
ceived in commerce as “commerce,” ‘“fur,” and ‘“fur product” are
defined in the Fur Products Labeling Act, do forthwith cease
and desist from: ‘

A. Misbranding fur products by :

1. Affixing labels thereto which contain fictitious prices or
prices in excess of those at which such products are usually and
customarily sold, and which misrepresent the value of such fur
products:
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2. Failing to affix labels to fur products showing :

(a) The name or names of the animal or animals producing
the fur or furs contained in the fur product as set forth in the
Fur Products Name Guide; '

(b) That the fur product contains or is composed of used fur,
when such is the fact;

(c) That the fur product contains or is composed of bleached,
dved, or otherwise artificially colored fur, when such is a fact;

(d) That the fur product is composed in whole or in substan-
tial part of paws, bellies, tails, or waste fur, when such is a fact; -

(e) The name or other identification issued and registered by
the Commission of one or more persons who manufactured such
fur product for introduction into commerce, sold it in commerce,
advertised, or offered it for sale in commerce, or transported or
distributed it in commerce;

(f) The name of the country of origin of any imported furs
used in the fur product; '

3. Setting forth on labels attached to fur products required
information under Section 4(2) of the Fur Products Labeling
Act and the rules and regulations thereunder, mingled with non-
required information.

4. Failing to set forth on labels attached to fur product:

(a) Information required under Section 4(2) of the Fur Prod-
ucts Labeling Act and the rules and regulations thereunder, on
one side of the label;

(b) Item numbers or marks assigned to fur products under
Rule 40(a) of the Rules and Regulatiors promulgated under the
Fur Products Labeling Act.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices to purchasers of fur products
showing:

(a) The name or names of the animal or animals producing
the fur or furs contained in the fur product as set forth in the
Fur Products Name Guide and as prescribed under the rules and
regulations;

(b) That the fur product contains or is composed of used fur,
"~ when such is the fact;

(¢) That the fur product contains or is composed of bleached,
dyed, or artificially colored fur, when suca is the fact;

(d) That the fur product is composed in whole or in substan-
tial part of paws, tails, bellies, or waste fur, when such is the fact;

(e) The name and address of the personissuing such invoices;
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(f) The name of the country of origin of any imported furs
contained in the fur product.

C. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement
or notice which is intended to aid, promote or assist, directly or
indirectly, in the sale or offering for sale of fur products, and
which:

1. Fails to disclose:

(a) The name or names of the animal or animals producing
the fur or furs contained in the fur product as set forth in the
Fur Products Name Guide and as prescribed under the Rules and
Regulations;

(b) That the fur product contains or is composed of bleached,
dyed, or otherwise artificially colored fur, when such is a fact;

(¢) That the fur product is composed in whole or in substantial
part of paws, tails, bellies, or waste fur, when such is a fact;

(d) The name of the country of origin of imported fur con-
tained in fur products.

2. Represents, directly or by implication that the regular or
usual price of any fur product is any amount which is in excess
of the price at which the respondent has usually and customarily

sold such products in the recent regular course of its business.
3. Represents fur products as being the stock of a business
in a state of liquidation, when such is not a fact.

D. Making price claims and representations of the type referred
to in subparagraph C2 above, unless there are maintained by
respondent full and adequate records disclosing the facts upon
which such claims or representations are based, as required by
Rule 44 (e) of the Rules and Regulations, and Section 8(d) (1)
of the Fur Produets Labeling Act.

OPINION OF THE COMMISSION

By ANDERSON, Commissioner :

The complaint in this metter charges respondent with misbrand-
ing, false invoicing and false advertising of fur products in viola-
tion of the Fur Products Labeling Act and the rules and regula-
tions promulgated thereunder. The hearing examiner found in
his initial decision that respondent had, in certain respects, mis-
branded and falsely acvertised fur products sold by it. Both
sides have appealed from this decision.

Respondent contends on appeal that the Fur Act does not invest
the Commission with any authority whatsoever over pricing prac-
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tices or records concerning the same and that such authority
cannot be asserted under the terms of the administrative rule-
making provisions of the Act. Counsel in support of the com-
plaint have appealed from the hearing examiner’s holding that
the invoicing requirements of the Act are not applicable to sales
of fur products at retail and from his failure to require respond-
ent to comply with all labeling requirements prescribed in Section
4 (2) of the Act.

Turning first to respondent’s contention that the Commission
has no authority under the Fur Act to prosecribe deceptive pricing
practices in labeling or advertising of fur or fur products, it is
our opinion that this point should be, and it hereby is, decided
adversely to respondent. The issue presented under this appeal
is essentially the same as that considered in DeGorter v. Federal
Trade Commission, 244 F. 2d 270 (C.A. 9, 1957), and Mandel
Brothers, Inc. v. Federal Trade Commission, 254 F. 2d 18 (C.A. 7,
1958). The courts in those cases upheld the Commission’s posi-
tion that Section 5(a) (5) of the Fur Act comprehends all forms
of misrepresentation or deception in advertising, including those
relating to prices and values, and that Rule 44 which pertains to
misrepresentation of prices in advertising is a valid, substantive
regulation with the full force and effect of the statute itself. We
also hold that subsection (1) of Section 4 of the Act encompasses
pricing misrepresentations in the labeling of fur products. As we
stated in the DeGorter case, supra:

. . under that subsection, a fur product is misbranded when falsely or decep-
tively labeled and also when the label contains any form of misrepresentation
or deception with respect to it.

Counsel supporting the complaint appeal from the hearing ex-
aminer’s holding that a retail sales slip is not an invoice under
the Act and also question the limited scope of the order pertaining
‘to misbranding under Section 4 (2). Both points raised on appeal
by counsel supporting the complaint were considered in the Mandel
case, supra. The Commission held in that case with respect to
the first point that a retail sales slip is an invoice as that term
is defined in Section 2(f) of the Act and that the invoicing
requirements of the Act and rules and regulations promulgated
thereunder are applicable to retail transactions. With respect to
the second point, the Commission held in the same case that a
fur product is misbranded under Section 4(2) of the Act if the
requirements of that section are not fully complied with and that






