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a report, in writing, setting forth in detail the manner and form
in which they have complied with the order to cease and desist as
so modified.

Ix tHE MATTER OF

BOND STORES, INC.

ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 6789. Complaint, May 3, 1957—Decision, Jan. 7, 1960

Order requiring the corporate owner and operator of 95 retail clothing stores
throughout the United States to cease representing falsely in advertising
in newspapers and by radio and television—by such statements as
“Bond's Suit Sale $38.90, $50, %55, $60 values. During Bond’'s Big Cele-
bration Sale—you can save up to twenty-one dollars on a beautiful TRU
FIT SUIT!"—that during the advertised sale it had reduced its prices
to the stated ‘‘'sale” prices, that the higher prices followed by the word
“values” were its regular prices, and that purchase at the “sale” price
resulted in a saving of the difference between the two.

Before Mr. Loren H. Laughlin, hearing examiner.

Mr. Edward F. Downs for the Commission.

Kaye, Scholer, Fierman, Hays & Handler and Mr. Bernard Gross-
man, of New York City, for respondent.

FINDINGS AS TO THE FACTS, CONCLUSIONS AND ORDER

The Federal Trade Commission on May 8, 1957, issued its com-
plaint charging respondent, Bond Stores, Inc., with violation of
the Federal Trade Commission Act through dissemination of false,
misleading and deceptive representations as to prices of clothing
advertised for sale. After the filing of answer by respondent, hear-
ings were held in due course before a duly designated hearing exam-
iner of the Commission and testimony and other evidence in support
of, and in opposition to, the allegations of the complaint were re-
ceived into the record. In an initial decision filed April 14, 1959,
the hearing examiner held that there is no public interest in the
proceeding ; that respondent’s practices did not constitute unfair and
deceptive acts and practices within the intent and meaning of the
Federal Trade Commission Act; and that the proceeding is barred
by law as well as being unjust and unfair to respondent. Accord-
ingly, he ordered that the complaint be dismissed.

The Commission has considered the appeal filed from the initial
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decision by counsel supporting the complaint, briefs submitted by
counsel on both sides, their oral argument before the full Commis-
sion, and the entire record, and has determined that the appeal
should be granted and that the initial decision should be vacated -
and set aside. The Commission further finds that this proceeding
is in the public interest and now makes this its findings as to the
facts, conclusions drawn threfrom and order to cease and desist,
which, together with the accompanying opinion. shall be in lieu of
the findings, conclusions and order contained in the initial decision.

FINDINGS AS TO THE FACTS

1. Respondent, Bond Stores, Inc., is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Maryland with its office and principal place of business at
380 Fifth Avenue, New York, N.Y.

2. Respondent owns and operates 95 retail clothing stores Jocated
throughout the United States and in the District of Columbia. It
also owns and operates factories in New York and New Jersey for
the manufacture of some of the clothing shipped to and sold in its
stores. It also purchases some clothing from other manufacturers
for sale in its stores. Purchased merchandise may be shipped by
the manufacturer direct to respondent’s retail stores or to its ware-
house in New York for distribution. In many instances, respond-
ent’s retail outlets to which clothing is shipped are located in states
other than those where it is manufactured by respondent. or by its
suppliers.

Respondent’s retail stores are engaged in the sale of clothing and
the shipment and delivery thereof in commerce, as “commerce” is
defined in the Federal Trade Commission Act. to purchasers located
in states other than that in which such shipments have their origin.

Respondent. maintains and has maintained a course of trade in
said clothing among and between the various states of the United
States and in the District of Columbia. Its volume of business is
and has been substantial, total retail sales in the fiscal vear ending
July 381, 1957, having amounted to $87,000.000.

3. The prices of all merchandise, sold in all of respondent’s retail
stores, arve determined in New York, and respondent transfers mer-
chandise from store to store and from state to state. When merchan-
dise is sold in any store a ticket is removed therefrom and sent io
New York where a unit control is maintained of every garment in
stock, and. from these returned tickets, respondeni in New York
determines the inventory of each store. then ships such merchandise
as it deems necessary to balance out the inventory of each ctore.
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Respondent’s goods are transferred from store to store as business
conditions dictate, and there is no evidence that title to any such
goods ever passes from respondent corporation itself until a sale is
made to a retail purchaser in the state where the store he buys from
is located.

4. Respondent is now and has been in substantial competition with
other corporations, and with partnerships and individuals engaged
in the sale of wearing apparel in commerce among and between the
various states of the United States and in the District of Columbia.

5. Respondent. advertises in newspapers in cities where its stores
are located, which advertising is prepared in New York and sent to
the various stores for release to the newspapers in their respective
trade areas. Some of these newspapers send their bills for said
advertising to the Jocal store from where it is forwarded to New
York while other newspapers send their bills direct to New York.
But all advertising is paid for by respondent in New York. The
New York newspapers in which respondent advertises have a cir-
culation outside of the State of New York. Respondent also adver-
tises over radio and television.

6. Respondent has made certain statements and representations in
metropolitan newspapers and commercial radio announcements.
Among and typical, but not all inclusive, of the st(ltemem\ and rep-
resentations so made are the following: “Once a vear * * * for Bond’s
Anniversary only great savings on our own famous “Tru Fit’
collection. Bond’s Suit Sale 38.90. $50.( 250, $60. values.
During Bond’s Big Celebration Sale you can save up to
twenty-one dollars on a beautiful TRU FIT SUIT — Theyire fifty
and sixty dollar values—but during this sale onlv. Bond's has ‘em
celebration-priced at just THIRTY EIGHT NINETY !"; ~MIl.-
LION-DOLLAR SAVINGS! That's Bond's Big Anniversary Pres-
ent to all Bond Customers!—Brand-new, freshly-tailored TWO
TROUSER Suits—anniversary priced at a terrific FORTY-NINL
NINETY! They're actually sixty and sixty-five dollar values, so
YOU save ten to fifteen dollars in cold cash !”; and “BOND’S great-
est ANNIVERSARY SALE in 46 years Intire Fall Stock of
FINER ‘Style Manor’ 2-trouser suits at our lowest. prices ever! $60
and €65 values 49.90.7

A number of consumer witnesses testified that their understand-
ing oi the price representations in respondent’s advertising was to
the eflect that prlce= had been reduced by the difference between the
ctated “value” price and the “sale” price; that savings in specific
amounts would be realized which could be computed only by com-
paring the value and sales prices: that Bond had cut its prices
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from those represented by stated values; that Bond had previously
sold clothing at the advertised value price; and that they regarded
both the stated value prices and sales prices as being Bond prices
and as not having any reference to the prices of other competitive
stores.

8. Upon the basis of the foregoing testimony and its own inter-
pretation of the whole context of respondent’s advertisements, the
Commission finds that respondent, through the use of the aforesaid
statements appearing in advertisements as set out and quoted, and
by other advertisements of similar import, has represented, directly
or by implication, that during an advertised “sale’” it had reduced.
its prices to the stated “sale” prices, that the higher prices followed
by the word “values™ in such advertisements were respondent’s regu-
Jar and customary prices for the clothing so advertised and that a
purchase at the advertised “sale” price resulted in a saving to the
purchaser of the difference between the so-called “sale™ price and
the higher stated prices, designated in such advertisements as
“values.”

9. The representations in said advertisements, as hereinabove set
forth, were false, misleading and deceptive. In truth and in fact,
the higher prices appearing in such advertisements followed by the
word “values” were not the regular or customary prices for the
clothing so advertised but were in excess of the regular and cus-
tomary prices charged by respondent for such clothing. It follows
that a purchase of such clothing at the so-called “sale™ price did
not result in a saving to the purchaser amounting to the difference
between the so-called “sale” price and the stated higher prices desig-
nated in such advertisements as “values.”

10. The use by respondent of the foregoing false, misleading and
deceptive statements and representations, and others similar thereto,
has had and now has the tendency and capacity to mislead and
deceive a substantial portion of the purchasing public into the er-
roneous and mistaken belief that such statements and representations
were and are true and into the purchase of a substantial quantity
of respondent’s clothing because of such mistaken belief. As a
result thereof, trade has been unfairly diverted to respondent from
its competitors and injury has tl2reby been done to competition in
commerce.

CONCLTSIONS

The Commission has jurisdiction of the subject matter and of the
person of the respondent corporation. The aforesaid acts and prac-
tices of respondent, as herein found, were all to the prejudice and
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injury of the public and of respondent’s competitors and constituted
-unfair and deceptive acts and practices and unfair methods of com-
‘petition, in commerce, within the intent and meaning of the Federal
Trade Commission Act.

ORDER

[t is ordered, That respondent, Bond Stores, Inc., a corporation,
and its officers, agents, representatives and employees, directly or
through any corporate or other device, in connection with the offering
for sale, sale or distribution of wearing apparel in commerce, as
“commerce” 1s defined in the Federal Trade Commission Act. do
forthwith cease and desist from:

A. Representing, directly or by implication that any amount i3
the regular retail price of respondent’s merchandise when such
amount is in excess of the price at which said merchandise was regu-
larly sold at retail by respondent in the recent normal course of its
business.

B. Misrepresenting in any manner the amount of savings available
to purchasers of respondent’s merchandise, or the amount by which
the price of said merchandise is reduced from the price at which said
merchandise was regularly and customarily sold by respondent in
the recent normal course of its business.

It is further ordered, That respondent, Bond Stores. Inc., shall,
within sixty (60) days after service upon it of this order, file with
‘the Commission a report, in writing, setting forth in detail the man-
ner and form in which it has complied with the order to cease and
-desist.

OPINION OF THE COMMISSION

By Aw~persoN, Commissioner:

Respondent, Bond Stores, Inc., is charged in this proceeding with
misrepresenting the regular or customary prices of clothing adver-
tised for sale by it; with misrepresenting the amount it had reduced
prices for certain sales; as well as with misrepresenting the amount
of savings accruing to customers through purchases at the advertised
sale prices. After hearings in due course, the hearing examiner
entered an initial decision which would dismiss the complaint.
Counsel supporting the complaint has appealed from that action.
Briefs in support of and in opposition to the appeal of counsel
supporting the complaint have been submitted and oral argument
heard by the full Commission. The matter is now before us for
final determination upon the merits.

The principal question presented on appeal is whether the exam-
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iner was correct in holding, as he did, that “the evidence in sup-
port of the complaint lacks that substantiality upon which the
Commission’s case of false, misleading and deceptive advertising must
be based.” Other subsidiary questions are presented and they will
be considered seriatim after consideration and disposition of the
primary issue.

Typical of the advertisements which are the basis of the complaint,
announcing special sales, are those containing such representations as:
Once a year . . . for Bond's Anniversary Only great savings on our own
famous “Tru-fit” collection

Bond’s Suit Sale

38.90

$50.00 e %55 e £60 values
* L * H

During Bond's Big Celebration Sale—you can save up to
twenty-one dollars on a heautiful TRU FIT SUIT!—They're
fitty and sixty dollar values—but dwring this sale only.
Bond's has ‘em celebration—prices at just THIRTY-EIGHT
NINETY !
* £ * *

MILLION-DOLLAR SAVINGS! That’s Bond's Big Anniver-
sary Present {o all Bond customers!—Brand-new, freshly-
tailored TWO TROUSER Suits—anniversary priced at a
terrific FORTY-NINE NINETY! They're actually sixty and
sixty-five dollar values, o YOU save ten to fifteen dollars
in cold cash!

E

BONIX'S greatest ANNIVERSARY SALE in 46 vears—Entire Fall Stock of
FINER “Style Manor” 2-trouser Suits at our lowest prices ever!
860 and $65 values
49.90

In support of the charge that certain of respondent’s advertising
has the capacity and tendency to mislead or deceive members of the
purchasing public, counsel supporting the complaint adduced the
testimony of a number of “consumer” witnesses who, on direct exam-
ination, were queried as to their understanding of respondent’s rep-
resentations 1n the whole context of each questioned advertisement
(Comm. Ex. 2, 8, 5,7 and 10). The sole purpose and effect of their
testimony, as recognized by the hearing examiner, was to present
representative samplings of public understandings and interpretation
of the advertisements disseminated by respondent.

ANl consumer witnesses testified on direct examination that, ac-
cording to their understanding of the Bond advertisements, clothing
was being offered at reduced prices and when asked what the extent
of the reductions were they replied that the reductions were from
the stated value figures. On cross-examination they were questioned
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as to what their understanding was of an Arnold Constable advertise-
ment (Resp. Ex. 1), which read as follows:
Sale! Fipe Ties
Imported Pure Silks!
Values 3.50 to 5.00 1.95

These witnesses, it is true, evinced some confusion as to the mean-
ing of the word “value,” both on direct and cross-examination and,
with regard to the Arnold Constable advertisement, their testimony
was characterized by the hearing examiner as “ultimately negating”
their direct testimony as to the meaning of the Bond advertisements.
Counsel supporting the complaint contends that it was error to per-
mit use of the Arnold Constable advertisement in attempting to
rebut the testimony as to the Bond advertisements. We do not feel
it necessary to determine that question here. We look only to the
advertisements received in evidence. each in its whole context.

Thus viewing each of the Bond advertisements, the Commission
is of the opinion that the references contained therein to reduced
sale prices and to savings in specific amounts such as, for example,
wi k% You save ten to fifteen dollars in cold cash™—particularly when
the only reference back is to the stated “values™—did, in fact, have
the tendency to mislead and deceive attributed to them. It seems
obvious to us that the heralded reductions and savings at Bond’s
sales were related directly to Bond’s customary and usual retail prices,
artfully characterized as “values,” and that the advertised merchan-
dise purportedly had been reduced from those prices to the stated
sales prices for the advertised event. Such advertisements are contra-
dictory and ambiguous and at best disclose only partial truths as to
“reductions and savings.” Those advertisements in the whole con-
text of each, give rise to the reasonable inference that the public
would and did assume that the reductions were from the only other
prices appearing therein—the stated value prices—and that these
latter were the respondent’s customary and usual prices.

That such reductions had not been made is not questioned. Re-
spondent in its answer admitted that the “value” prices set forth
in its advertisements were in excess of its customary and usual prices
for the articles so advertised, and this admission is supported by
the testimony of Sylvan N. King, vice president. of respondent Bond
Stores, Inc., as well as by respondent’s Exhibit 2.

Respondent contends, however, and without contradiction, that
prices for these sales events actually had heen reduced, though not
from the stated “value” prices. e note in passing that the testi-
mony of Mr. King and the aforementioned respondent’s Exhibit 2
clearly establish that certain of the items of merchandise actually
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were recuced ten cents, $1.05 and $2.60, respectively, from respond-
ent’s customary and usual retail prices.

As previously indicated, we deem it unnecessary to rule upon the
contention of counsel supporting the complaint that it was erroneous
to permit use of the Arnold Constable advertisement to rebut testi-
mony as to the meaning of respondent’s advertisements. Assuming
that the Constable advertisement (Resp. Ex. 1) correctly was received
in evidence, it is abundantly clear that the use of the term “value™
therein does not give rise to the connotations implicit in the use of
the same term in the Bond advertisements in their whole context,
especially when, as noted above, the latter are replete with refer-
ences to specific reductions and specific savings from stated “value”
prices.

Considerable stress is Iaid in the initial decision upon the testimony
of the “consumer’ witnesses. The hearing examiner, upon the basis
of his evaluation of their testimony, appears to have discarded in a
large measure their afirmative testimony as to their understanding
of respondent’s advertizements.

We have examined this phase of the case carefullv in the light of
the whele record. Tt ig our considered judement thai due weight
was not accorded this “consmmer” evidence. Taking it in ite proper
perspective in the light of evervthing else material and relevant of
record, and advertising to the whole context of the advertisements,
our conclusion as to the misleading character of respondent’s repre-
sentations is the one indicated above.

We turn next to the hearing examiner’s finding that there is a
lack of public interest in this proceeding. It is not clear from the
initial decision whether this finding is based upon a conclusion that
the evidence fails to sustain the alleged false, misleading and decep-
tive character of respondent’s advertising or upon the asserted dis-
continnance of its use. Since we already have determined that
respondent’s advertisements were misleading and deceptive, it follows
that the proceeding in that respect most surelv is in the public
interest and that an appropriate order should issue to inhibit the
questioned practices.

As to the question of effective discontinuance or abandonment of
the pricing practices which are the subject of this proceeding, it is
noted that the complaint herein issued Mav 3, 1957. The evidence
is that respondent actually did not discontinue publication of the
questioned advertisements until some months thereafter. There is
not. here any showing of the “unusual circumstances which in the
interest. of justice require” dismissal of the present complaint upon
the ground of abandonment. As a matter of fact, respondent still
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contends In its argument on the appeal now before us that its prac-
tices were not, and are not, in violation of the law. Controlling
here are the principles enunciated by the Commission in Sheffield
Merchandise, Inc., Docket No. 7727, decided July 7, 1957, and cases
therein cited. No case has been made warranting dismissal of the
complaint on the ground of discontinuance.

Also presented for determination in this appeal is the question
whether the proceeding is barred by law as found by the hearing
examiner. To put this issue in its proper perspective we need but
refer briefly to the fact that in an earlier case, in 1949, the Com-
mission issued its complaint against Bond Stores, Inc., in Docket
5697. That complamt was dismissed without prejudice upon the
execution of a “Stipulation and Agreement,” in Section 2(b) of
which Bond Stores, Inc., agreed:

(b) Not to state, directly or by implication, that an indicated price is a
saving or reduction from a regular price, unless respondent previously sold
the merchandise at such regular price, or to refer to a price as a regular
price, directly or by implication, unless respondent previously sold the mer-
chandise at such regular price.

The agreement carried the following explanatory statement :

Nothing herein contained shall prevent respondent from advertising or
otherwise representing that its merchandise is worth or is of a value in
excess of its stated price, provided such worth or value is based upon the
price of comparable merchandise sold by other retailers in the same trade
territory. nor shall respondent be prevented from referring to the price of a
special purchase as a sale price, nor from indicating a saving resulting from
such special purchase.

Thereafter, on May 1. 1957, the Commission, having reason (o
believe that Bond Stores, Inc., was violating the aforesaid Section
2(b), formally notified Bond that said section of the “Stipulation
and Agreement’” was rescinded. As previously noted. complaint in
the instant proceeding followed on May 8, 1957.

The hearing examiner regards the stipulation as an entity and as
not being subject to partial rescission. He concludes that through
its “unilateral” action abrogating a portion only of the stipulation
and agreement in Docket 5697, the Commission acted wltra vires and
that the present proceeding is barred by law. The examiner recog-
nizes that the Commission may always revoke an informal stipulation
and agreement, but is of the opinion that such revocation must he
complete and not partial.

The authorities and cases relied upon by the hearing examiner
are not germane here. They involved stipulations which became parts
of the records in litigated cases, while the stipulation and agreement
here was accepted by the Commission in its discretion as an admin-
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istrative matter. Kven if such agreements are strictly adhered to,
they cannot be permitted to tie the hand of the Commission in the
exercise of its duty to act in proper cases in the public interest to
mnhibit unfair and deceptive acts and practices and unfair methods
of competition. What we have here is not a stipulation to be en-
forced by adjudicative action, but a mere informal agreement by
respondent not to engage in certain practices in consideration of
which the Commission dismissed its complaint without prejudice.
Obviously, there was no agreement by the Commission never again
to issue a complaint against Bond Stores, Inc., and where, as here,
a respondent violates the spirit, if not the letter, of the stipulation,
all moral obligation of the Commission to refrain from further action
1s at an end. The Commission, in such a case, has no alternative
but to issue a complaint charging a violation of law, and the ques-
tion whether or not the stipulation is formally rescinded, either in
whole or in part, is of no importance. The examiner’s holding that
this proceeding is barred by the stipulation or by reason of the Com-
mission’s failure to revoke it in toto is disapproved.

The hearing examiner’s final ground for dismissal of the complaint
1s that the present proceeding is unjust and unfair to the respondent.
He cites as a precedent the case of Arnold Conastabile, Docket T106.
In that case, letters were written to the respondent by members of
the Commission’s staff commenting on certain specific advertisements
which had been submitted by the respondent. The clear implication
of the letters was that the only questions with respect to such adver-
tisements were whether the higher prices mentioned therein were
“current market prices”™ and whether the respondent had adequate
records to disclose the facts upon which such prices were based.
Subsequently, however, a complaint was issued attacking the same
advertisements on the basis that they falsely represented the respond-
ent’s own former selling prices. In that situation, the Commission
held that while the foregoing did not constitute a defense to any
charge of unlawful activity, principles of equity and fair play did
militate against further prosecution of that phase of the case. That
is not the situation in this case. and the examiner’s reliance on
Arnold Constable was completely misplaced. The complaint herein
does not attack representations as to “value” as permitted under the
stipulation quoted above. It charges, rather, that respondent has
engaged in a practice which it agreed not to engage in. namely, rep-
resenting directly or by implication that a sales price is a saving or
reduction from a regular price when the merchandise has not been
previously sold at such “regular” price.

In view of the foregoing considerations, we deem it unnecessary to
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rule specifically on the exceptions of counsel supporting the complaint
to certain evidentiary rulings of the hearing examiner. The appeal
«of counsel supporting the complaint is granted. The initial decision
is hereby vacated and set aside. e are entering our own findings
as to the facts, conclusions and order to cease and desist in con-
formity with this opinion.

Ix tHE MATTER OF

RAYNOR WHITMAN ET AL. TRADING AS
AMERICAN GARMENT COMPANY

CONSENT ORDER. ETC.. IN REGARD 10 THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7620. Complaint, Oct. 22, 1959—Decision, Jan. 9, 1960

Consent order requiring Baltimore manufacturers to cease violating the Wool
Products Labeling Act by tagging as “85% wool, 15% nylon,” ladies’ skirts
which contained substantially less than 85¢ wool, and by failing to com-
ply in other respects with labeling provisions of the Act.

Mo Fredevick MceManus for the Commission.
Respondents for themselves.

Ixtrian DecisionN py Harry R. Hixies, Hearixe EXAMINER

The complaint in this matter charges the respondents with violation
of the Wool Products Labeling Act and the Rules and Regulations
promulgated thereunder, and the Federal Trade Commission Act. in
connection with the sale of Jadies” skirts and other wool products.
An agreement has now been entered into by respondents and counsel
supporting the complaint which provides, among other things, that
respondents admit all of the jurisdictional allegations in the com-
plaint; that the record on which the initial decision and the decision
of the Commission shall be based shall consist solely of the com-
plaint and agreement; that the inclusion of findings of fact and
conclusions of law in the decision disposing of this matter is waived.
together with any further procedural steps before the hearing exam-
mer and the Commission; that the order hereinafter set forth may
be entered in disposition of the proceeding, such order to have the
same force and effect as if entered after a full hearing, respondents
specifically waiving any and all rights to challenge or contest the
validity of such order; that the order may be altered, modified. or
set aside in the manner provided for other orders of the Commission ;
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that the complaint may be used in construing the terms of the order;
and that the agreement is for settlement purposes only and does not
constitute an admission by respondents that they have violated the
law as alleged in the complaint.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
basis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following order issued:

1. Respondents Raynor Whitman and Florence Whitman are indi-
viduals trading as co-partners under the firm name of American
Garment Company, with their main office and principal place of
business located at 318 West Baltimore Street, Baltimore, Maryland.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeeding and of the respondents, and the proceed-
ing 1s in the public interest.

ORDER

It is ordered, That the respondents, Raynor Whitman and Flor-
ence \Whitman, individually and as co-partners trading as American
Garment Company or under any other name or names, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, in connection with the introduction or
manufacture for introduction into commerce, or in the offering for
sale, sale, transportation or distribution in commerce, as “commerce”
is defined in the IFederal Trade Commission Act and the Wool Prod-
ucts Labeling Act, of ladies’ skirts or other “wool products.” as such
products are defined in and subject to said Wool Products Labeling
Act, do forthwith cease and desist from misbranding such products
b). : .

1. Falsely or deceptively stamping, taggging or labeling or other-
wige identifying such products as to the characier or amount of
the constituent fibers contained therein;

2. Failing to affix labels to such products showing each element of
information required to be disclosed by Section 4(a) (2) of the Wool
Products Labeling Act.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursnant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 9th day
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered. That the respondents herein shall, within sixty (60)
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dayvs after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Ix THE MATTER OF

THE WURZBURG COMPANY, ET AlL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Docket 7303. Complaint, Nov. 14, 1958—Decision, Jan. 12, 1960

Consent order requiring furriers in Grand Rapids, Mich., to cease violating
the Fur Products Labeling Act by failing to comply with labeling and
invoicing requirements: by advertising in newspapers which represented
prices of fur products as reduced from regular prices which were in
fact fictitious, and represented falsely, by such statements as “Save 50G."”
that regular prices were reduced by the stated percentages: and by fail-
ing to maintain adequate records as a basis for such pricing claims.

Mr. Thomas A. Ziebarth supporting the complaint.
Amberg. Law and Fallon by Mr. Francis X Fallon. of Grand
Rapids, Mich., for respondents.

IxtTiaL Drcistox BY Jonux B. Poixpexter, HEariNe JxadTNeR

On November 14, 1958, the Federal Trade Commission issued 1ts
complaint charging the respondents named in the caption hereof
with having violated the provisions of the Federal Trade Commis-
sion Act, the Fur Products Labeling Act and the rules and recula-
tions promulgated thereunder.

After issuance and service of the complaint. respondents, their
coungel and counsel supporting the complaint. entered into an
acreement for a consent order.

The agreement has heen approved by the Director and the As-
sistant Director of the Burean of Litigation and disposes of the
matters complained about. The pertinent provisions of said agree-
ment are as follows:

Respondents admit sufficient facts as alleged in the complaint so
as to oive the Commission jurisdiction: the ecomplaint may be used
n «30]§ét1‘uinf_f the terms of the order; the order shall have the
same force and effect us if entered after a full hearing and the said
agreement shall not become a part of the official record of the pro-
ceeding unless and until it becomes a part of the decision of the
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Commission ; the record herein shall consist solely of the complaint
and the agreement; respondents waive the requirement that the
decision must contain a statement of findings of fact and conclu-
sions of law; respondents waive further procedural steps before
the hearing examiner and the Commission, and the order may be
altered, modified, or set aside in the manner provided by statute
for other orders; respondents waive any right to challenge or con-
test the validity of the order entered in accordance with the agree-
ment and the signing of said agreement is for settlement purposes
only and does not constitute an admission by respondents that they
have violated the law as alleged in the complaint.

The undersigned hearing esxaminer having considered the agree-
ment. and proposed order and being of the opinion that the ac-
ceptance thereof will be in the public interest, hereby accepts such
agreement, makes the following jurisdictional findings, and issues
the following order:

JURISDICTIONAL FINDINGS

1. The respondent The Wurzburg Company is a corporation or-
ganized and doing business under the laws of the state of Michigan
with its office and principal place of business located at 101 Monroe
Avenue, Grand Rapids, Michigan. The respondent Edward Bloom
is an individual with the same address as the corporate respondent.

2. The Wurzburg Company. a corporation, and the individual
respondent, Edward Bloom, are co-partners doing business under
the name of Michigan Fur Company, except that in advertising,
offering for eale, and selling fur products at retail. the said part-
nership acts as the fur department of The Wurzburg Company,
a corporation.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
ie in the pnblic interest.

ORDER

7t is ordered. That respondents, The Wurzburg Company, a cor-
noration, and its officers, and Edward Bloom, individually, and
The Wurzburg Company and Edward Bloom, copartners doing
business as Michigan Fur Company. or under any other trade
name, and respondents’ representatives, agents and employees. di-
rectly or through any corporate or other device, in connection with
the introduction into commerce, or the sale, advertising, or offering
for sale, transportation or distribution, in commerce. of fur prod-
nete: or in connection with the sale, advertising, offering for sale,
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transportation, or distribution of fur products which have been
made In whole or in part of fur which has been shipped and received
in commerce, as “commerce,” “fur” and “fur product™ are defined in
the Fur Products Labeling Act, do forthwith ceace and desist from:

1. Misbranding fur products by:

A. Failing to aflix labels to fur products showing in words and
figures plainly legible all of the information required to be dis-
closed by each of the sub-sections of Section 4(2) of the Fur
Products Labeling Act:

B. Setting forth on labels affixed to fur products:

(1) Non-required information mingled with required informa-
tion: '

(2) Required information in handwriting.

9. Falselv or deceptively invoicing fur products by failing to
furnish to purchasers of fur products an invoice showing all of
the information required to be disclosed by each of the subsections
of Section 5(b) (1) of the Fur Products Labeling Act.

3. Falsely or deceptively advertising fur products through the
use of any advertisement, representation, public announcement. or
notice which is intended to aid. promote or assist, directly or
indirectly, in the sale or offering for sale of fur products, and
which:

A. Represents. directly or by implication, that the regular or
usual price of any fur product is any amount which is in excess
of the price at which respondents have usually and customarily
sold such products in the recent regular course of business.

B. Represents, directly or by implication, through percentage
savings claims, that the regular or usual retail prices charged by
respondents for fur products in the recent regular course of busi-
ness were reduced in direct proportion to the amount of savings
stated, when contrary to fact.

4. Making price claims and representations of the types referred
to in paragraph 3 above unless respondents maintain full and
adequate records disclosing the facts upon which such claims or
representations are based.

DECISION OF THE COMMISSION AND ORDER TO TILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 12th day
of January, 1960. become the decision of the Commission; and,
accordingly : _

It is ordered. That respondents The Wurzburg Company, a cor-
poration, and its officers, and Edward Bloom, individually, and
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The Wurzburg Company and Edward Bloom, copartners doing
business as Michigan Fur Company shall within sixty (60) days
after service upon them of this order, file with the Commission a
report. in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

Ix 1ue MaTiEr OF
ALLIED LUGGAGE CORPORATION ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMDMISSION ACT

Docket 7593. Complaint, Sept. 23, 1959—Decision, Jan. 12, 1960

Consent order requiring manufacturers in Jersey City, N.J., to cease pricing
their luggage fictitiously by such practices as attaching thereto tickets
printed with prices far in excess of the usual retail price.

My, Anthony J. Kennedy, Jr. for the Commission.
M. Theodore F. Tonkonogy of Phillips, Nizer, Benjamin, Krim
& Ballon, of New York, N.Y., for respondents.

Intriar Deciston 3y Harry R, Hixrkes, Hearixe ExamiNer

The complaint in this matter charges the respondents with vio-
lation of the Federal Trade Commission Act in connection with
the sale of luggage. An agreement has now been entered into by
respondents and counsel supporting the complaint which provides,
among other things, that respondents admit all the jurisdictional
facts alleged in the complaint; that the record on which the
initial decision and the decision of the Commission shall be based
shall consist solely of the complaint and the agreement; that the
making of findings of fact and conclusions of law in the decision
disposing of this matter is waived, together with any further pro-
cedural steps before the hearing examiner and the Commission;
that the order hereinafter set forth may be entered in this pro-
ceeding without further notice to the respondents and when entered
shall have the same force and effect as if entered after a full hear-
ing, respondents specifically waiving all the rights they may have to
challenge or contest the validity of the order; that the order may
be altered, modified, or set aside in the manner provided for other
orders; that the complaint may be used in construing the terms of
the order: that the agreement is for settlement purposes only and
does not constitute an admission by respondents that they have

SONSGO—02- 48
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violated the law as alleged in the complaint; and that the agree-
ment shall not become a part of the official record unless and until
it becomes a part of the decision of the Commission.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an adequate
besis for appropriate disposition of the proceeding, the agreement
is hereby accepted, the following jurisdictional findings made, and
the following order issued:

1. Respondent. Allied Luggage Corporation is a corporation ex-
isting and doing business under and by virtue of the laws of the
State of New York, with its office and principal place of business
located at 150 Bav Street in the City of Jersey City, State of
New Jersey.

Respondents Abraham S. Wichtel and Max Kaminetsky are offi-
cers of the corporate body. They formmulate, direct, and control
the acts and practices of the corporate respondent. Their address
1s the same as that of the corporate respondent.

9. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.

ORDER

1t is ordered. That respondents, Allied Luggage Corporation, a
corporation, its officers, and Abraham S. Wichtel and Max Kaminet-
sky, individually and as officers of =aid corporate respondent. and
respondents’ agenfs. representatives. and emplovees. directlv or
through any corporate or other device, in connection with the manu-
facture, offering for sale, sale and cdistribution of luggage or any
other product in commerce, as “commerce” is defined in the Federal
Trade Commission Act, do forthwith cease and desist from:

1. Representing. directly or by implication, by means of pre-
ticketing or otherwise. that any amount is the regular and usual
retail price of a product when euch amount is in excess of the
price at which such product is usually and customarily sold at
retail in the trade avea or arveas where the representations are
made.

2. Putting any plan into operation through the use of which
retailers or others may misrepresent the customary and wnsual retail
prices of such products.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCFE

Pursuant to Section 8.21 of the Commission’s Rules of Practice.
the inifial decision of the hearing examiner shall, on the 12th dav
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of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered, That the respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commis-
sion a report in writing setting forth in detail the manner and
form in which they have complied with the order to cease and
desist.

IN THE MATTER OF
EUGENE 1. WOODLE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket 7605. Complaint, Oct. 2, 1959—Decision, Jan. 12, 1960

Congent order requiring manufacturers in Chelsea, Mass., to cease violating
the Wool Products Labeling Act by invoicing as “95% All Wool Label—
59 Other Fibers,” picked wool stock which consisted substantially of
reprocessed wool; by failing to label wool products as reguired; and by
furnishing customers with false guaranties as to the fiber content of
picked wool stocks.

Mr. 4. D. Edelson for the Commission.
Mr. Daniel 7. Coughlin of Boston, Mass., for respondents.

Intrian Decrsioxn By Harry R. Hrvges, Hearine EXAMINER

The Federal Trade Commission issued its complaint against the
above-named respondents on October 8, 1959 charging them with
having violated the Wool Products Labeling Act. of 1939 and the
Rules and Regulations promulgated thereunder, as well as the Fed-
eral Trade Commission Act, through the misbranding and false
guarantees of certain wool products.

An agreement has now been entered into by respondents and
counsel supporting the complaint. which provides, among other
things, that respondents admit all the jurisdictional facts alleged
in the complaint: that the record on which the initial decision and
the decicion of the Commission shall be based shall consist solely
of the complaint and the agreement; that the making of findings of
fact and conclusions of law in the decision disposing of this matter
i« waived, together with any further procedural steps before the
learing examiner and the Commission: that the ovder hereinafter
cet. forth may be entered in this proceeding without further notice
1o the respondents and when entered shall have the same force and
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effect as if entered after a full hearing, respondents specifically
waiving all the rights they may have to challenge or contest the
validity of the order; that the order may be altered, modified, or
cet aside in the manner provided for other orders: that the com-
plaint may be used in consiruing the terms of the order; that the
agreement is for settlement purposes only and does not constitute
an admission by respondents that they have violated the law as
alleged in the complaint; and that the agreement shall not become
a part of the official record unless and until it becomes a part of
the decision of the Commission.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an ade-
quate basis for appropriate disposition of the proceeding, the agree-
ment is hereby accepted, the following jurisdictional findings made,
and the following order issued:

1. Respondent Eugene I. Woodle, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Masachusetts with its office and principal place of business
located at 126 Auburn Street, Chelsea, Massachusetts.

The individual respondent, Eugene I. Woodle, is president of
the corporate respondent and formulates, directs and controls the
acts and practices of the corporate respondent. He maintains a
business address at the same address as the corporate respondent.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceed-
ing is in the public interest.

ORDER

It i ordered, That respondents Eugene 1. Woodle, Inc., a corpo-
ration, and its officers, and Eugene I. Woodle, individually and as
an officer of said corporation, and respondents’ representatives,
agents and employees, directly or through any corporate or other
device, in connection with the introduction, or manufacture for
introduction into commerce, or the offering for sale, sale, transporta-
tion or distribution in commerce, as “commerce” is defined in the
Federal Trade Commission Act and the Wool Products Labeling
Act of 1939 of “wool products,” as such products are defined in
and subject to the Wool Products Labeling Act of 1939, do forth-
with cease and desist from misbranding such products by:

1. Falsely or deceptively stamping, tagging, labeling, or other-
wise identifying such products as to the character or amount of
the constituent fibers contained therein;
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2. Failing to securely affix to or place on each such product a
stamp, tag, label, or other means of identification showing in a
clear and conspicuous manner:

(a) The percentage of the total fiber weight of such wool prod-
uct, exclusive of ornamentation not exceeding five percentum of
said total fiber weight of (1) wool, (2) reprocessed wool, (3) re-
used wool, (4) each fiber other than wool where said percentage
by weight of such fiber is five percentum or more, and (5) the
ageregate of all other fibers;

(by The maximum percentage of the total weight of such wool
products, of anv non-fibrous loading, filling, or adulterating mat-
ter:

(¢) The name or the registered identification number of the
manufacturer of such wool product or of one or more persons
engaged in introducing such wool product into commerce, or in the
offering for sale, sale, transportation, distribution or delivery for
shipment thereof in commerce, as “commerce” is defined in the Wool
Products Labeling Act of 1939.

It is further ordered. That respondents Eugene I. Woodle, Inc., a
corporation, and its officers, and Eugene 1. Woodle, individually
and as an officer of said corporation, and respondents’ representa-
tives, agents and employees, directly or through any corporate or
other device, in connection with the offering for sale, sale, or dis-
tribution of picked wool stock or any other wool products in com-
merce. as “commerce” is defined in the Wool Products Labeling
Act, do forthwith cease and desist from:

Furnishing to customers, or others handling their wool products
any guarantees containing false information as to the fiber content
of any product made in whole or in part of wool, or purporting to
he made in whole or in part of wool, as the term “wool” 1s defined
in the Wool Products Labeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 12th day
of January, 1960. become the decision of the Commission; and,
accordingly :

It is ordered. That the respondents herein shall, within sixty (60)
davs after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form
in which they have complied with the order to cease and desist.
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COLLINS MICROFLAT COMPANY, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7560. Complaint, Aug. 5, 1959—Decision, Jan. 14, 1960

Consent order requiring a company in Hawthorne, Calif.,, to cease represent-
ing falsely in brochures, technical manuals, etc., that the granite used
in the granite surface plates it sold was taken from the same quarry as
the sample the U.S. Bureau of Standards tested, that the Bureau ha:l
tested it and ascertained its desirable qualities, and that it was pre-
ferred over all others by the United States Government.

Mr. William A. Somers for the Commission.
Flam, Valensi & Rose, of Los Angeles, Calif., by Mr. Stephen .
Valensi, for respondents.

Intrian Decision ny Karn J. Kowe. Hearine ExamiNer

The complaint in this proceeding issued August 5, 1959, charges
that respondents have violated the provisions of the Federal Trade
Commission Act in the sale and distribution of granite surface
plates.

Respondent Collins Microflat Company, Inc., 1s a corporation, ex-
isting and doing business under and by virtue of the laws of the
State of California, with its oflice and principal place of business
located at 3249 West El Sigundo Boulevard, Hawthorne, Cali-
fornia.

The individual respondents, Lee Collins. Gilda Collins. and
Helen N. Cates, are oflicers of said corporate respondent, and their
business address is the same as that of the corporate respondent.

After the issuance of the complaint, respondents entered into an
agreement containing consent order to cease and desist with coun-
sel in support of the complaint, disposing of all the issues as to all
parties in this proceeding, which agreement was duly approved by
the Director and Assistant Director of the Bureau of Litigation.

It was expressly provided in said agreement that the signing
thereof is for settlement purposes only and does not constitute an
admission by respondents that thev have violated the law as alleged
in the complaint.

By the terms of said agreement, the respondents admitted all the
jurisdictional facts alleged in the complaint and agreed that the
record herein may be taken as if the Commission had made findings
of jurisdictional facts in accordance with the allegations.
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By said agreement, the parties expressly waived any further pro-
cedural steps before the hearing examiner and the Commission;
the making of findings of fact or conclusions of law; and all the
rights they may have to challenge or contest the validity of the
order to cease and desist entered in accordance with the agreement.

Respondents further agreed that the order to cease and desist,
issued in accordance with said agreement, shall have the same force
and effect as if made after a full hearing.

It was further provided that said agreement, together with the
complaint, shall constitute the entire record herein; that the com-
plaint herein may be used in construing the terms of the order
issued pursuant to said agreement; and that said order may be
altered, modified or set aside in the manner prescribed by the statute
for orders of the Commission.

The hearing examiner has considered such agreement and the
order therein contained, and, it appearing that said agreement and
order provides for an appropriate disposition of this proceeding,
the same is hereby accepted and is ordered filed upon becoming
part of the Commission’s decision in accordance with Sections 3.21
and 3.25 of the Rules of Practice, and. in consonance with the terms
of said agreement, the hearing examiner finds that the Federal Trade
Commission has jurisdiction of the subject matter of this proceed-
ing and of the respondents named herein. that this proceeding is in
the interest of the public. and issues the following order:

ORDER

1t is ordered, That respondents Collins Microflat Company, Inc.,
a corporation, its officers, and Lee Collins, Gilda Collins and Helen
N. Cates, individually and as officers of corporate respondent, and
respondents’ agents, representatives and employees, directly or
through any corporate or other device. in connection with the offer-
ing for sale, sale or distribution of granite products in commerce,
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing. directly or by im-
plication, that:

1. The granite used by respondents iz from the same ¢uarry as
the sample tested hy the U.S. Bureau of Standards as Serial No.
115 in the Research Paper RP1320.

2. The U.S. Bureau of Standards has made tests of the granite
used by the respondents or has ascertained by tests the compressible
strength, absorption by weight, true density, porosity, cubic weight
or any other properties of the granite used by the respondents.

3. The granite used by the respondents is preferable over all
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other granites by virtue of Federal Specification GGG-P-463; or
any other specification issued or published by a department, divi-
sion, bureau or branch of the United States Government, unless
-such is a fact.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 8.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 14th day
of January, 1960, become the decision of the Commission; and,
accordingly :

It is ordered. That respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.

I~ e MATTER OF
STEACIE GARNETTING COMPANY. ET AL.

CONSENT ORDER, ETC.. IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE WOOL PRODUCTS LABELING ACTS

Docket T618. Complaint, Oct. 22, 1959—Decision, Jan. 14, 1960

Consent order requiring manufacturers in Framingham, Mass., to cease vio-
lating the Wool Products Labeling Act by tagging as *“100% wool," gar-
mets of stock containing a substantial portion of reprocessed wool, and
by failing to comply with labeling requirements of the Act.

Mr. A, D. Edelson for the Commission.
Mr. James W. Noonan of Herrick, Smith, Donald, Farley &
Ketchum. of Boston, Mass., for respondents.

Intmrian Decistoxn By Harry R. Hixmsnrs, Hearine EXAMINER

The Federal Trade Commission issued its complaint against the
above named respondents on October 22, 1959, charging them with
having violated the Wool Products Labeling Act of 1939 and the
Rules and Regulations promulgated therennder, as well as the Fed-
eral Trade Commission Act, through the misbranding of certain
wool products.

An agreement has now bheen entered into by respondents and
counsel supporting the complaint which provides, among other
things. that respondents admit all the jurisdictional facts alleged



STEACIE GARNETTING CO., ET AL. 739
738 Order

in the complaint; that the record on which the initial decision and
the decision of the Commission shall be based shall consist solely
of the complaint and the agreement; that the making of findings of
fact and conclusions of law in the decision disposing of this matter
is waived, together with any further procedural steps before the
hearing examiner and the Commission: that the order hereinafter
set forth may be entered in this proceeding without further notice
to the respondents and when entered shall have the same force
and effect as if entered after a full hearing, respondents specifically
waiving all the rights they may have to challenge or contest the
validity of the order; that the order may be altered, modified, or
set aside in the manner provided for other orders; that the complaint
may be used in construing the terms of the order; that the agree-
ment is for settlement purposes only and does not constitute an
admission by respondents that they have violated the law as alleged
in the complaint; and that the agreement shall not become a part of
the official record unless and until it becomes a part of the decision
of the Commission.

The hearing examiner having considered the agreement and pro-
posed order and being of the opinion that they provide an ade-
quate basis for appropriate disposition of the proceeding, the
agreement is hereby accepted, the following jurisdictional findings
made, and the following order issued: -

1. Respondent Steacie Garnetting Company is a corporation or-
ganized, existing and doing business under and by virtue of the
laws of the State of Massachusetts, with its oflice and principal place
of business located at 885 Waverly Street, Framingham, Massa-
chusetts.

The individual respondents Curtis Steacie and John B. Steacie
are officers of the corporate respondent and cooperate in formulating,
directing and controlling the acts. policies and practices of the cor-
porate respondent. Said individual respondents have their office
and principal place of business at the same address at the corporate
respondent.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents. and the proceed-
ing is in the public interest.

ORDER

It is ordered. That respondents Steacie Garnetting Company. a
corporation, and its officers, and Curtis Steacie and John B. Steacie,
individually and as officers of said corporation, and respondents’
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representatives, agents and employees, directly or through any cor-
porate or other device, in connection with the introduction, or
manufacture for introduction, into commerce, or the offering for
sale, sale, transportation or distribution in commerce, as “commerce”
is defined in the Federal Trade Commission Act and the Wool
Products Labeling Act of 1939, of “wool products,” as such products
are defined in and subject to the Wool Products Labeling Act of
1939, do forthwith cease and desist from mishranding such products
by :

1. Falzely or deceptively stamping, tagging, labeling, or other-
wise identifying such products as to the character or amount of the
constituent fibers contained therein;

2. Failing to securely affix to or place on each such product a
stamp, tag, label, or other means of identification showing in a
clear and conspicuous manner:

(a) The percentage of the total fiber weight of such wool product,
exclusive of ornamentation not exceeding five percentum of said
total fiber weight of (1) wool, (2) reprocessed wool, (3) reused
wool, (4) each fiber other than wool where said percentage by
welght of such fiber is five percentum or more, and (5) the aggre-
gate of all other fibers:

(b) The maximum percentage of the total weight of such wool
products, of any non-fibrous loading, filling. or adulterating matter;

(¢) The name or the registered identification number of the
manufacturer of such wool product or of one or more persons en-
gaged in introducing such wool product into commerce, or in the
offering for sale, sale. transportation, distribution or delivery for
shipment thereof in commerce, as “commerce” is defined in the
Wool Products Tabeling Act of 1939.

DECISION OF THE COMMISSION AND ORDER TO TFILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice,
the initial decision of the hearing examiner shall, on the 14th day
of January, 1960, become the decision of the Commission: and,
accordingly :

It is ordered, That the respondents herein shall, within sixty (60)
days after service upon them of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist.
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Ix tHE MATTER OF

DAVID ROSEN, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 7070. ("mn.plm‘.nt,'Dec. 2, 1959—Decision, Jan. 19, 1960

Conzent order requiring an independent Philadelphia distributor of phono-
#raph records to retail outlets and juke hox operators in the eastern
P'ennsylvania and southern New Jersey area, to cease giving concealed
“pavoela™ (money or other valuable consideration) to disc jockeys or oth-
ers as an inducement to broadcast records in which it had a financial
interest, and reguiring such disc jockeys or others to disclose when they
were paid for the selection and broadcasting of records.

MroJohn T. Walker and Mr. James H. Kelley supporting the
complaint., ‘
Mr. Matthew S. Biron of Philadelphia, Pa., for respondents.

Intr1sr Drecision By Epwarp Creen, Hrarixe ExadMINer

The Federal Trade Commission issued its complaint against the
above-named respondents on December 2, 1959, charging them with
having violated the provisions of the Federal Trade Commission Act
by unfairly paying money or other valuable consideration to induce
the playing of phonograph records over radio and television sta-
tions in order to enhance the popularity of such records.

On December 31, 1959 there was submitted to the undersigned
hearing examiner an agreement between the above-named respond-
ents, their counsel, and counsel supporting the complaint providing
for the entry of a consent order.

Under the foregoing agreement, the respondents.admit the juris-
dictional facts alleged in the complaint. The parties agree, among
other things, that the cease and desist order there set forth may
be entered withont further notice and have the same force and
effect as if entered after a full hearing and the document includes
a waiver by the respondents of all rights to challenge or contest the
validity of the order issuing in accordance therewith. The agree-
ment further recites that it is for settlement purposes only and does
not constitute an admission by the respondents that they have vio-
lated the law as alleged i the complaint.

The hearing examiner finds that the content of the agreement
meets all of the requirements of Section 3.25(b) of the Rules of the
‘Commission.
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The hearing examiner having considered the agreement and pro-
posed order, and being of the opinion that they provide an appro-
priate basis for settlement and disposition of this proceeding. the
agreement is hereby accepted, and it is ordered that said agreement
shall not become a part of the official record unless and until it
becomes a part of the decision of the Commission. The following
jurisdictional findings are made and the following order issued.

1. Respondent David Rosen, Inc., is a corporation organized. ex-
isting and doing business under and by virtue of the laws of the
State of Pennsylvania, with its principal office and place of business
located at 835 North Broad Street, in the City of Philadelphia,
State of Pennsylvania.

2. Respondents David Rosen and Joseph J. Wasserman are presi-
dent and vice-president, respectively, of the corporate respondent.
The address of the individual respondents is the same as that of
said corporate respondent.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents David Rosen, Inc., a corporation,
and its officers. and David Rosen and Joseph J. Wasserman, individ-
ually and as officers of said corporation, and respondents’ agents, rep-
resentatives and emplovees, directly or through any corporate or
other device, in connection with phonograph records which have been
distributed in commerce, or which are used by radio or television
stations in broadcasting programs in commerce, as “commerce’ is
defined in the Federal Trade Commission Act, do forthwith cease
and desist from: '

1. Giving or offering to give, without requiring public disclosure,
any sum of moneyv or other material consideration, to any person,
directly or indirectly, to induce that person to select, or participate
in the selection of. and broadeasting of, any such records in which
respondents, or any of them. have a financial interest of any nature.

2. Giving or offering to give, without requiring public disclosure,
any sum of money, or other material consideration. to any person,
directly or indirectly, as an inducement to influence any emplovee of
a radio or television broadcasting station, or anyv other person, in
any manner, to select. or participate in the selection of. and the
broadcasting of, any such records in which respondents, or any of
them, have a financial interest of any nature.
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There shall be “public disclosure™ within the meaning of this
order by any employee of a radio or television broadcasting station,
or any other person, who selects or participates in the selection and
broadcasting of a record, when he shall disclose, or cause to have
disclosed, to the listening public at the time the record is played,
that his selection and broadecasting of such record are in consideration
for compensation of some nature, directly or indirectly, received by
him or his employer.

DECISION OF THE COMMISSION AND ORDER TO FILE REPORT OF COMPLIANCE

Pursuant to Section 3.21 of the Commission’s Rules of Practice.
the initial decision of the hearing examiner shall on the 19th dav
of January, 1960, become the decision of the Commission; and,
accordingly :

1t is ordered, That respondents herein shall within sixty (60) days
after service upon them of this order, file with the Commission a
report in writing setting forth in detail the manner and form in
which they have complied with the order to cease and desist,

Ix TrE MATTER OF
REYNOLDS METALS COMPANY

ORDER. ETC.. IN REGARD TO THE ALLEGED VIOLATION OF SEC. T
OF THE CLAYTON ACT

Docket 7009. Complaint, Dec. 27, 1957—Decision, Jan. 21, 1960

Qrder requiring one of the nation’s major producers of aluminum and alu-
minum products to divest itself absolutely within six months of all the
stock, assets, and all other properties, rights, and privileges it acquired
as a result of its acquisition of the capital stock of a former customer,
producer of decorative aluminum foil for the florist trade, together with
the $500,000 new plant subsequently built for the latter, and as much of
the assets and properties put into the business as necessary to restore
the pre-acquisition competitive standing of the florist foil producer; and
requiring further that none of the property concerned be sold to anyone
connected with Reynolds or its affiliates.

M. J. T. Walker and M». J. H. Kelley for the Commission.
Flis, Houghton & Ellis. of Washington, D.C., and Mr. Gustav B.
1rgraf. of Richmond, Va., for respondent.
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Inrr1an Decision By Fraxx Hier, HeEariNe ExaMINer
PRELIMINARY STATEMENT

Complaint herein, issued December 27, 1957, charged violation of
Section 7 of the Clayton Act, as amended, (U.S.C. Title 15, Section
18) by reason of the acquisition, as of August 31, 1956, of all of the
stock and assets of Arrow Brands, Inc., a company then engaged in
converting aluminum foil and selling it throughout the United States
to the florist trade, by the respondent and further charged that such
acquisition may have the proscribed statutory eflect of substantially
lessening competition or tending to create a monopoly in the pro-
duction and sale of decorative aluminum foil to the florist trade.
Answer by the respondent admitted substantially all of the juris-
dictional and basic allegations of the complaint, alleging, however,
that the aluminum foil market generally was keenly competitive,
aluminum foil had substitute products wholly competitive with it,
and the aluminum foil market structure at all levels is saturated
with competition, that any possible effect of the acquisition was
de minimis. The answer further set forth that respondent had
submitted to the Commission full information regarding the acqui-
sition and thereafter the Commission had advised respondent, prior
to the issuance of the complaint, that no further action was con-
templated and the file was closed with the reservation, however,
to take action in the future if other evidence or subsequent develop-
ments warranted taking of such action. Answer further alleged
there had been no subsequent developments or evidence.

Thereafter, hearings were held June 2 through June 12, 1958, at
which time all evidence in support of the complaint was adduced,
whereupon respondent moved for dismissal for failure of such evi-
dence to constitute a prima facie case, which motion was orally
argued and denied on the record. Thereafter, respondent took an
mterlocutory appeal to the Commission, same being briefed and
counter-briefed, and appeal being denied August 21, 1958. Respond-
ent’s case was presented and hearings held beginning October 21 and
continuing through October 30, 1958, and thereafter proposed find-
Ings with reasons, conclusions of law, and proposed orders were
submitted to the undersigned hearing examiner February 10, 1959.
The record consists of 1,655 pages of transeript plus 196 Commission
exhibits and 91 respondent. exhibits. The undersigned hearing exam-
iner has carefully considered the proposed findings and conclusions
submitted by both parties, and all those not specifically hereinafter
found are refused. Upon consideration of these and the entire rec-
ord the undersigned hearing examiner makes the following findings
of fact and conclusions of law.
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FINDINGS OF FACT
Background

1. Respondent Reynolds Metals Company (hereinafter referred to
as respondent or Reynolds) is a corporation organized and existing
under the laws of the State of Delaware, with its office and principal
place of business in the Reynolds Metals Building, Richmond 18,
Virginia. It was incorporated July 18, 1928 as a successor to the
United States Foil Company, a Delaware corporation, incorporated
December 13, 1919, engaged in the processing and sale of foil, includ-
ing aluminum foil.

2. From 1928 to 1939, respondent enhanced its rolling, converting
and printing of tin, lead composition and aluminum foils by the
aggressive development of broader acceptance and usage of aluminum
foil for packaging in the tobacco, food, electrical and confectionery
industries. During this period respondent began the production of
aluminum sheet and extrusions, from pig and coil forms which it
purchased from producers.

3. From 1940-1954, respondent, through its subsidiaries, acquired
bauxite mines in the United States, Jamaica, Haiti. and British
Guiana, shipping the mined ore to plants which it erected at Hurri-
cane Creek, Arkansas, and Corpus Christi, Texas, where the bauxite
is converted to alumina. The latter was then sold or transported
to respondent’s reduction plants at Jones Mills and Arkadelphia,
Arkansas; Listerhill, Alabama; Troutdale, Oregon ; Longview, Wash-
ington; and Corpus Christi, Texas; where it is reduced to primary
aluminum. The primary aluminum is then either sold or fabricated
into finished or unfinished end products for sale. Since 1954 re-
spondent. has thus been a fully integrated operation in aluminum,
from mine to final end uses.

4. The net sales of the respondent from 1951 through 1955 were
as follows:

Primary aluminum (in

000's of pounds and dollars) | Aluminum Total net
fabricated Other sales sales
products
Pounds Dollars
100. 940 §18, 510 $18Q, 708 $7. 487 $215, 706
133. 25, 186 203, 5 2t

6, 032 234,739
10. 043 N7, BQ

& 009
10,404

40, 802 237, 048
76,615 22

5. For the year 1955 the principal fabricated products of respond-
ent, in the order of contribution to net sales were:
a. Sheet and plate
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b. Foil and foil products including
foil and other packaging materials

¢. Extrusions

d. Industrial parts

e. Building products

f. Wire, rod and bar

g. Cable

h. Powder and paste

Of respondent’s net sales in 1955, approximately 78 percent was
derived from the sale of aluminum semi-fabricated products, 19 per-
cent from the sale of primary aluminum, and 3 percent from mis-
cellaneous sales Including the sale of alumina.

6. A significant part of the growth of the Reyonlds Metals Com-
pany, or its predecessor, has been the result of mergers with com-
petitors in fabricating lines.

7. By virtue of internal growth and the acquisition of Govern-
ment plants and the businesses of various competitors, the respondent
has increased its total assets from $114,518,000 in 1948, to $733.-
255,000 m 1957; 1its net sales from $149,207,149 in 194&. to $446.-
578,768 in 1957; and its earned surplus from $£30,983,000 in 148, to
£166,416,000 in 1957.

8. The respondent. together with its wholly owned subsidiaries.
controls suflicient proven bauxite reserves to provide for at least
75 years capacity operation; operates aluminum plants with a total
projected capacity of 1,460,000 short tons per year, or over 28 percent
of the total estimated domestic alumina capacity: operates primary
aluminum plants with a capacity of 563,500 tons of primary alum-
minum, or 29 percent of the total domestic primary aluminum ca-
pacity and 28 percent of proposed domestic primary aluminum
capacity. Its actual production of primary aluminum in 1957 was
466,089 tons, or 28 percent of the primary aluminum produced in the
TUnited States during the yvear. Revnolds operates facilities which
have a fabricating capacity, excluding foil, of 853,500,000 pounds,
and a foil capacity of 117,000,000 pounds, which establishes Reynolds
as the leading domestic producer of aluminum foil.

9. Aluminum Company of America (Alcoa). together with its
cubsidiaries and affiliates, has been and is now the largest aluminum
producer in the United States. Tt is wholly integrated from the
mining of ore to the production of finished products, controlling large
bauxite ore reserves, extensive transportation facilities, and a large
part of its power needs. In addition to primary aluminum, its
principal products include sheet, plate, foil (including decorative
foil). extrusiong, drawn tube, wire and rod (including bar), casts
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and forgings, and powders and pastes, as well as other fabricated
articles, including cooking utensils. Tts primary aluminum produc-
tion for the years 1951 through 1956 was as follows:

Year . Tons
1951 425.500
1952 467,500
1953 611,450
1954 665,000
1955 702,000
1956 756,000

For the year 1956, sales of aluminum fabricated products pro-
vided 75 percent of 1956 revenues, primary aluminum (204,149 tons
sold), 13 percent, other sales, 7 percent, shipping and other oper-
ating revenues, 5 percent.

10. Alcoa’s net sales and operating revenues from 1953 through
1957, in thousands of dollars were as follows:

7
Primary aluminum (pig Otker sales ! Total ney,
and ingot) Fabrieated and n:s- 1 Operating sales and
Year . e products cellaneous revenues (2) operating
reventes (1 revemies (3)
Tons Amountg ,
I oo T .! | _
124,186 $32, 198 ST
317, 766 132,726 !
2 48 112,694
204, 144 107,782 21 45,41 e
246, 885 132,975 (439, 383 46, 722 ! 80, 206 869, 378

(1) Includes bauxite, alumina in various forms, and other products.

(2) Includes revenues from shipping and other operations.

(3) The figures in this column include the following approximate percentages of
total net sales to. and operating revenues from, the U.S. Government: 1058—3 pereent ;
1954-—16 percent ; 1955—6 percent ; 1956—1 percent : 1937—7 percent.

- 11. Over-all revenues from shipments of aluminum during 1957
were approximately equal to those of 1956. Alcoa, which includes
its subsidiaries and afliliates, has baunxite mines in Suriname (Dutch
Guiana), South Ameriea, and bauxite mines in Arkansas, Oregon,
and Washington, with concessions from the Dominican Republic. 1t
is exploring for bauxite in Costa Rica and the Republic of Panama.
Bauxite is refined into alumina at plants in Mobile, Alabama; East
St. Louis, Ilhnois, and Bausite, Arkansas. Primary aluminum is
produced at smelting plants in Alcoa, Tennessee: Vancouver and
Wenatchee. Washington; Massena, New Yovk; Point Comfort and
Rockdale, Texas, and a subsidiary owns another at Badin, North
Carolina. Primary aluminum is fabricated, cast, or otherwise proc-
essed at 17 plants of the company located in 12 states and generally
Jocated near the various market areas for the products produced by
the company. The company produces and markets “Alcoa Wrap®
household foil and “Wear-Ever™ cooking utensils. Some of the

599869—62——49
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facilities at the various plants, including smelting facilities, are under
expansion.

12. Kaiser Aluminum & Chemical Corporation is and has been
during all material times an integrated producer of aluminum from
bausite down through the foil converter level. It is a major pro-
ducer of primary aluminum and fabricated aluminum products. In
1956 it produced 25 percent of the primary aluminum output in
the United States. Its aluminum operations include the mining
and processing of bauxite, the production of alumina from bauxite,
the reduction of alumina to aluminum, and the fabrication of alu-
minum and aluminum alloys into a variety of products.

18. Together with its subsidiaries, Kaiser owns and operates baux-
ite mines in Jamaica, British West Indies, from which bauxite is
shipped to Baton Rouge, Louisiana, where it is processed into alu-
mina. The alumina is shipped to reduction plants at Chalmette,
Louisiana; to Mead and Tacoma, Washington; and to Ravenswood,
West Virginia, and from those plants the primary aluminum is
shipped to the corporation’s fabricating plants at Ravenswood, West
Virginia; Trentwood, Washington ; Permanente, California; Newark,
Ohio; Bristol, Rhode Island; Halethorpe, Maryland; Dalton, Illi-
nois; Erie, Pennsylvania: Los Angeles, California; Wanatah, Indi-
ana; and Belpre, Ohio. In addition, there is a new alumina plant
under construction in Gramercy, Louisiana, and an expansion of the
bauxite mining and shipping facilities have recently been completed
in Jamaica. Its net sales for the years 1953 through 1956 were as

follows:

Year Net Sales
1958 $182,652,000
1004 226,641,000
1080 268,133,000
1956 e 343,627,000
1007 391,627,000

14. These three companies, respondent, Alcoa and Kaiser are the
only fully integrated producers of aluminum and all of these reached
their present size and economic power in some part, at least, through
absorption and merger of smaller concerns.

15. In addition to these there are three partially integrated pro-
ducers of primary aluminum and aluminum foil in the United
States as follows:

(a) Anaconda Company produces aluminum pig and through its
ownership of Cochran Foil Company (acquisition consummated
May 1958), produces aluminum foil. Its foil production includes
both plain and mounted on paper, employed for wrapping purposes
by tobacco, food, chewing gum and other consumer goods industries,
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and for housing insulation and in electric condensers and air con-
ditioning equipment. It also makes colored and household foil. The
foil plants are in Louisville, Kentucky, and Fair Lawn, New Jersey.
Its annual foil production capacity is approximately 21,000,000
pounds. Net sales for the years 1954, 1955, and 1956 were, respec-
tively, $19,361,081; $24,714,066 and $29,201,053.

(b) Revere Copper & Brass Company, through its ownership of
Standard Rolling Mills, Inc., and through its ownership along with
Olin-Mathieson Chemical Corporation, of Ormet Corporation, is a
producer of aluminum foil. Ormet Corporation produces aluminum
pig. Ormet Corporation is scheduled to complete, in 1958, an alu-
mina plant in Burnside, Louisiana, on the Mississippi, with an annual
production capacity of 845,000 tons, and an aluminum reduction
plant at Omal, Ohio, on the Ohio River, with an annual production
capacity of 180,000 tons of primary aluminum. Power facilities will
be provided through a subsidiary. Revere, through Standard Rolling
Mills, has been and is a foil roller for all kinds of uses and colors,
embosses, prints, and laminates foil, with a rated capacity of between
12-15,000,000 pounds per year. Its aluminum foil, plain and colored,
in gauges of .00017 and heavier, is advertised im food wrap, c'mdv
wrap, displays, and for other uses.

(¢) Aluminum Foils, Inc., having a foil rolling plant in Jackson,
Tennessee, is a subgidiary of AJuminum Industrie A, G. (Switzer-
land), commonly referred to as the Swiss Alumimum Company.
Aluminum Foils, Inc.. is a Iarge producer, hiaving a foil rolling
capacity of approximately 24 million pounds a vear. The Swiss
Aluminum Company is an integrated producer throngh aluminum foil
production, and through its subsidiaries mines bauxite, produces
alumina. reduces alumina to aluminum. and fabricates aluminum into
various end products. and through Aluminum Foilg, Inc., produces
aluminum foil. It has an aluminum reduction p]:mt. at Len(l, Salz-
burg, Austria.

16. The production of primary aluminum in the United States for
1955 was approximately 3,131,000.000 pounds, of which Reynolds’
percentage was approximately 2714. The fabricating capacity of
United States companies. excluding foil, was as follows:

Reynolds (as of 3-12-57)

Sheet and Plate 620,000,000
Extrusions 105,500,000
Wire, Rod and Bar . _ 60,000,000
Cable 50,000,000
Powder and Paste _____________ . 18,000,000

853,500,000
Kaiser (as of 6-26-57) _ L §89,000,000
Alcoa (as of 9-80-50) o 1,386,658,000
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Low gauge aluminum sheet is the raw material for foil. Alumi-
num foil is processed from aluminum sheets or coils at .026 gauge
(26/1000 of an inch).

17. The following companies, among others, are engaged in the
rolling of aluminum foil, purchasing their raw material requirements,
Le., low gauge aluminum sheet, from Alcoa, Kaiser, Ormet, respond-
ent, and others, and selling throughout the United States their prod-
ucts, which include aluminum foil suitable for use by florists, and
through channels of commerce acquired by and used by florists and
by other trades:

(a) Johnston Foil Manufacturing Company, St. Louis, Jissouri,
having an annual capacity of approximately 12,000,000 pounds. It
processes colored and embossed foil which is suitable for use and
used through channels of commerce by the florist trade. It processes
for sale and advertises for sale aluminum foil “for every purpose
in any desired gauge in 24 beautiful colors, plain or embossed.” It
1s the oldest foil roller in the United States having started in busi-
ness in 1889. It has recently been acquired by Standard Packaging
Corporation.

(b) Republic Foil & Metal Mills, Inc., Danbury, Connecticut,
having an annual capacity of six (6) million pounds.

(c¢) Stranahan Foil Co., Inc., South Hackensack, New Jersey,
having an annual capacity of approximately six (6) million pounds.

(d) R. J. Reynolds Tobacco Company through its subsidiary,
Archer Aluminum Company, Winston-Salem, North Carolina, having
an annual capacity of approximately twenty-four (24) million
pounds.

(e) Aluminum Foils, Inc., a subsidiary of Swiss Aluminum Com-
pany, Jackson, Tennessee, having an annual capacity of approxi-
mately twenty-four (24) million pounds. ‘

18. The consumption of domestic converted aluminum foil was
192 million pounds in 1956 and 216 million pounds in 19857. 0.250 of
an inch in thickness and greater is considered as plate. Flat products
under 0.250 of an inch to 0.06 of an inch ave considered sheet. Flat
products under 0.006 of an inch are considered foil.

19. Aluminum foil is a flat-rolled sheet thinner than .008 inch in
gauge, 99.45 percent pure aluminum, dead soft 0 temper, oil" free
and dry. It is most commonly used n continuous roll form for
most. converting and packaging operations but can also be furnished
in sheets. Soft foil can be molded, crimped and formed easily and
may with relative ease be colored, lacquered, embossed, printed, and

Jaminated.
20. There are thousands of uses for aluminum foil. Fully three-
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quarters of it is used in some form of packaging or wrapping. Some
principal end uses are: semi-rigid containers for bakery products,
specialty foods and frozen cooked foods. Unsupported foils are
also made into milk closures, florist wraps, hermetically sealed packets
and metal-parts wraps, as well as tags, name plates and sealing
tapes. Other uses include wraps for yeast, hard candy, chocolate
and cheese and overwraps for frozen frood trays, liquor and wine
bottle wraps, window display purposes, and household wrap.

21. For other applications, foil in combination with packaging
materials, such as paper, plastic or cellulose film, and heat-seal coat-
ings 1s used as direct wraps fer chewing gum, candy bars, choco-
late, tobacco, butter, cheese, photographic film and others; as carton
overwraps for dried fruit, frozen foods of all descriptions, prunes,
dates, figs, cookies, etc.; as case liners for lettuce, citrus fruits, celery
and cauliflower; as bags or sealed pouches for breakfast cereals,
leavening agents, potato chips, nuts, coflee, cocoa, tea, dry soups,
drugs and cosmetics.

99, Foil is combined with paperboard for brown-and-serve trays,
cake bhoxes, fibre drums, box liners, tube and canister liners and ice
cream containers. Materials packed in such containers include oils,
ereases, refrigerated biscuits, self-rising flour and cake mixes, chem-
icals and metal parts. Foil body, neck and throat labels are em-
ploved extensively on glass bottles for packaging beer, wine, spirits,
olives, condiments, etc. Specialty decorative uses of foil include
tags, seals, name plates, gift wraps, labels, shredded foil, gift boxes
and embossed rigid containers. The field of military packaging is
another area in which aluminum foil plays a major role.

23. Consumption of 216 million pounds of aluminum foil was
reported for 1957 by converters of aluminum foil according to “Facts
for Industry, Aluminum Foil Converted,” issued by Bureau of
Cengus, United States Department ¢f Commerce, 1957, representing
a 10 percent increase over 195G. The most significant end uses for
aluminum foil were stated n such report as follows: Jocker plant,
freezer, restanrant and honseliold packaging foil, 61 million pounds;
metal contriners for foods and bakery goods, 28 million pounds;
tobacco, 18 million pounds; and insulation foil, 10 million pounds.
Decorative foil according to that report accounted for §,269.000
pounds of foil converted in 1957, and 9,761,000 pounds for 1956.

24. The respondent is the leading producer of alnminum foil in
the United States. Its products are seld through 67 sales offices
throughout the United States, and it also sells through varions dis-
tributers, in addition maintaining an export division oflering its
products for sale in foreign countries.
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The Acquisition

25. Arrow Brands, Inc., a California corporation, was incorporated
in 1945 by one Harry Roth who since that time and until August 31,
1956, has been, for all practical purposes, its sole owner and its
active and aggressive manager. Prior to his starting his own business
Roth had been a traveling salesman for a New York City florist
supply house and conceived a vast potential for foil as a decorative
wrapping for flower pots and cut flowers.

26. Starting with relatively little capital he made an arrangement
with a San Francisco concern, the John T. Raisin Corporation, 1o
spool, color and emboss (converting) plain aluminum foil to designs
of his own origination. The latter were highly successful. After
disagreement with Raisin, ending in litigation, Roth for a time pur-
chased his foil, colored and embossed, from respondent in jumbo
rolls, spooling and rewinding it for the wholesale florist supply
trade. Still later he had his converting done, again to his own indi-
vidual designs, by Western Foil Converters in Berkeley, California.
His success in newness and design enabled him in 1953 to rent a
plant and through a newly formed subsidiary to acquire the necessary
machinery and thereafter do his own converting. Success against
competition, due to vigorous salesmanship, but mainlv to originality
of coloring and design and being one step ahead of that competition,
built his business with wholesale florist supply houses up to the point
of assets of nearly a half of a million dollars and sales of nearly
£600,000 in 1956. when his company Arvow Brands. Inc. was a leader
in the field of decorative florist foil, not onlv by his own admission
but by the rather grudging admission of two of his competitors, and
where he was purchasing 90 percent of his unmounted aluminum foil
from respondent (236,000 pounds—%105,000 first eight months of
1956), although he had only the one plant with four part-time sales-
men, nine hourly emplovees plus extra houwrly emplovees during
rush seasons, and seven administrative employees.

27. As a heavy purchaser from it. respondent of course knew much
about Arrow Brands. Inc. Roth had mentioned to respondent’s T.os
Angeles office that he was willing to sell. Shortly thereafter, in
Angust 1956, respondent’s sales manager of the foil division ecalled
Roth on Jong distance and introduced him over the phone to respond-
ent’s vice president, who within 48 hours was in Long Reach inspect-
ing Arrow’s plant with Roth. discussing price, terms, ete., and
within 36 hours had. on behalf of vespondent, purchased Arrow
Brands, Inc.. for close to a half a million dollars.

28. Respondent’s interoffice files clearly show its motives in this
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forward integration. ‘“We believe that a company with elasticity
and speed of action demonstrated by ‘Arrow’ holds the greatest prom-
ise for the development of these specialty fields.” “The quick trans-
lation of ideas into finished product form and its distribution to
specialty businesses, however, is difficult to develop in a large cor-
porate operation. The time factor between the creation of an idea
and its successful development through the various departments had
proved a substantial stumbling block.”

29. The above are the basic and largely uncontested facts of the
acquisition complained of. Is it likely, as charged, to tend toward
monopoly or substantially lessen competition in any line of commerce
in any section of the United States?

Line of Commerce

30. The line of commerce, or relevant market, must first be deter-
mined-—the burden being on counsel in support of the complaint.?
Here, as usual in a Section 7 case, the battle is intense and the claims
pole-distant. Counsel supporting the complaint contend for that
vertical segment of the entire foil market which 1s distributed to the
florist trade. Counsel for for respondent give the subject cavalier
treatment—*“any discussion of the line of commerce is largely aca-
demic”—“no point in discussing line of commerce or relevant mar-
ket—in the state of this record, it is purely academic.” But by im-
plication, at least, respondent contends for the entire foil market,
regardless of end use or intermediate processing, at the narrowest
orbit, or for the entire aluminum industry at its widest. Discussion
of the latter in all the varied uses, alloys and mixtures of aluminum
per se, for peculiar uses and characteristics vis-a-vis florist foil is
obviously useless.

31. The Supreme Court 2 and the Commission® have laid down
as a test for determination of the relevant market or line of com-
merce whether the products opnosingly claimed to be in or out, have
sufficient peculiar characteristics and uses to constitute them products
sufficiently distinct from [all others] to make them a line of commerce
within the meaning of the Clayton Act.

32. One argument of respondent first needs to be disposed of—
that since the complaint charges the proscribed effect on the produc-
tion and sale of decorative aluminum foil to the florist trade, and
since the florist trade by common knowledge and the applicable
reported decisions is only the retail florist, and since Arrow Brands

1778 v, F. J. du Pont de Nemours & Co.

2U.8. v. E. I. du Pont de Nemowurs & Co.,
3F.T.C. v. Brillo Mfg. Co., D. 6557.
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did not and does not sell the retail florist but only to the wholesale
florist supply houses—therefore the complaint fails. In the first
place, “the applicable reported decisions” are state tax cases in
North Carolina, Tennessee, and Arkansas, having no element of inter-
state commerce cr resemblance to the factual picture here. In the
second place, respondent’s counsel are here doing exactly what they
criticized this hearing examiner for in denying their motion to dis-
miss it—“fragmentizing and atomizing” a line of commerce, albeit
horizontally rather than vertically.* TFinally, Duco and Dulux were
sold in substantial quantities for other purposes and to other uses
besides automobile finishes, as were automobile fabrice.? Certainly
the wholesaler is a necessary and integral part in the line of distri-
bution (commerce) in many industries, even though his customer,
the retailer, is the final seller. For the purposes of this case “florist
trade” means decorative aluminum foil styled, processed (converted),
and sold for use by florists in wrapping pots of plants and cut
flowers.

33. In 1957, some 216,000,000 pounds of aluminum foil was con-
sumed for a variety of end uses, including some 61,000,000 pounds for
locker plants, freezers, restaurant and household packaging foil;
28,000,000 pounds for metal containers for food and bakery goods;
18,000,000 pounds for the tobacco industry; and some 10,000,000
pounds for insulation foil. In 1957, some 8,269,000 pounds of alu-
minum foil was used for all decorative purposes, including fancy
paper, gift wrap and florist foil.

34. Historically, domestic decorative aluminum florist foil has been
produced and =old by approximately eight small converters special-
izing in producing and seliing an aluminum foil product to the florist
market, which now consists of some 600 to 700 wholesale florists or
jobbers, serving approximately 25,000 retail florists. Total sales of
decorative aluminum florist foil to this market amount to approxi-
mately a million and a half to two million dollars annually.

35. Florist foil as a decorative wrap for potted plants was first
introduced into the markets of the United States by the M. H. Levine
Corporation, of New York, New York, avound 1934, when Morris H.
Levine. on a tvip to Italy, first picked up the idea of using alumi-
num foil for this purpose.

86. Shortly thereafter, the Metal Goods Crporation, of St. Louis,
undertook the sale of florist foil in the Midwest. Around 1940, H. D.
Cattv Corporation, of Huntley, ITlinois, and Highland Supply Corp.,
of Highland, Ilinois, entered the market with a complete line of
decorative aluminum foil for the florist trade.

4 Appeal Brief, page 15,
50.8. v. E. I. du Pont de Xemours & Co., 353 U.8. 586,
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37. After the Second World War, Arrow Brands, Inc., of Los
Angeles, California, H. Jacobson & Company, of Worcester, Massa-
chusetts, John T. Raisin Corporation, of San Francisco, California,
Western Foil Converters, of Berkeley, California, and Lion Ribbon
Company, of New York, New York, all undertook, at various times,
to produce and sell decorative aluminum florist foil to the florist trade.

In 1953, A. B. Howard & Co. and Winter Wolff, and in 1956, the
Lion Ribbon Company, as agents for foreign suppliers, started to
import plain, colored and embossed foil for sale to the florists.

38. This group of small converters and importing agents has uni-
formly offered to the florist trade an unmounted decorative aluminum
foil, wound on an individual core, in 50-foot lengths, 20 inches wide,
wrapped in cellophane, and boxed in an attractive package. Alu-
minum foil, as marketed by the aluminum producers and foil rollers,
is sold in jumbo mill rolls, neither packaged nor boxed, nor otherwise
physically prepared to satisfy the specialized requirements of the
florist trade. Although the aluminum producers, the foil rollers,
and the hundreds of foil converters are capable of converting their
plants to produce a product to meet the demands of the florist trade,
m actual practice there has been no such conversion. In fact, the
major aluminum companies, Rexnolds Metals, Alcoa, and Kaiser, and
the foil rollers, Johnson Foil Company, Republic Foil and Metals,
Stranahan, R. J. Reynolds, and all of the independent converters of
alominum foil, with the exception of AL H. Levine, Arrow Brands,
Metal Goods Corporation, H. D. Catty, Highland Supply, John T.
Raisin Corporation, Western Foil Converters. and Lion Ribbon Com-
pany, do not produce or gell an aluminum foil product suitable for
use as a decorative material by the florist retailers.

Physical Characteristics

39. Coming now to the similar or identical and the different phy-
sical characteristics of aluminum foil generally from decorative alu-
minu foil for florists specifically, the source, low gauge aluminam
sheet is the same. Both are rolled ont on the same machinery. The
gauge or thickness is slightly different being .00065, whereas house-
hold foil, which accounts for the great majority of foil usage is .0007
or heavier. Heavier foil can be used in the florist trade but the record
shows that efforts to sell it by Arrow and others have failed. The
florists won’t buy it. Obviously the character of a product is alwavs
determined by the demand, not the supplv. Much is made of the
fact that all foil is made with a 10 percent tolerance in gauge and
that, therefore, at one extreme the two gauges overlap. But this is
the exception, not the rule. Respondent’s officials testified that
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very little .00065 foil went to household wrap. There are other uses
for .00065 foil, but there is no reliable evidence of their substantiality
or effective competition. There is no chemical, metallurgical or alloy
difference. There is, of course, marked differences between foil
per se and where it is