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with the Commission a report, in writing, setting forth in detail the-
manner and form in which it has complied with the order to cease-

and desist.
By the Commission , Commissioner Elman dissenting.

IN THE MATTER OF

MARY CARTER PAINT COMPANY ET AL.

ORDER , ETC. , IN REGAHD TO THE ALLEGED YIOLATIO OF THE FEDERAL TRE
DIISSIOX ACT

Docket 8290. Compla'int , Feb. 1961-Decis-ion, J1tne 28. 1962

Order requiring manufacturers of paint and related products, with principal
place of business in Tampa, Fla. , to cease representing falsely in adver-
tisements in newspapers and periodicals and by radio and television-

such statements as "Buy only Half the Paint You Xeed"

, "

J-:very Second
Can Free of Extra Cost" , etc. that the advertised price was their usual

retail price for a can of paint and was a factory price, and that if one

can was purchased at that price, a second can would he given "free" when
actually, the advertised price was the regular retail price for two cans.

COJu:rLAINT

Pursuant to the provisions of the Federal Tra,de Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that iary Carter Paint

Company, Inc. , a corpomtion, and Jolm C. yIiler and 1. G. Davis

individually and as offcers of said corporation , and Robert Van
"\Vorp, Jr. individually, hereinafter referred to as respondents , have
violated the provisions of said Act, and it appea.ring to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hel'eby issues its complaint , stating its charges as follow'

PARAGHAl'H 1. Respondent :Mal'Y Carter Paint Company, Inc. , is

a corporation organized, existing and doing business under and by
virtue of the laws of thc State of Delaware, with its principal place
of business located at Gunn Highway at I-Ienderson Hoad , Tampa
Florida. Respondent corporation also maintains offces in New York
said address being 666 Fifth Avenuc, Kew York, N.

John C. :Miller and I. G. Davis are offcers of said corporation.
They presently formulate , direct and control the policies of the cor-
porate respondent. Their address is the same as that of the cm'
l'ate respondent.

71g-603--64--116
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Robert Van W orp, Jr. , was formerly an offcer of said corporate
respondent, at which time he cooperated in formulating, directing
and controlling the policies of the said corporate respondcnt in con-
llection with the acts and practices set forth herein. His address is
the same as that of the corporate respondent.
PAR. 2. Corporate respondent Mary Carter Paint Company, Inc.

and John C. Miller and I. G. Davis , offcers of said corporation , are
engaged in the business of manufacturing, selling and distributing
paint and reh,ted products to the public, under the label or trade
name of H)1ary Carter , through various retail outlets and franchise
dealers located in the various States of the United States.

PAR. 3. In the course and conduct of their business, respondents
cause, and have c.aused , their paint products to be transferred from
their factories in Florida , N ew Jersey and Texas to 1Iary Carter paint
stores and franchise dealers locateel in various other States of the
United States, where said products are sold at retail. Said respond-
ents thereby maintain , and at aU tiDIes mentioned herein have main-
tained , a substantial course of trade in said paint products in com-
merce , as :' commerce " is defined in the Federal Trade Commission Act.

PAn. 4. Respondents advertise, and have caused to be advertised
their pa.ints in various newspnpers and periodicals of general circu-
lation , and by commercial announcements over the radio and televi-
sion across state lines. Among and t;ypical , but not all inclusive, of
the statements contained in such advertisements are the following:

Buy only Half the Paint You eed
Every Second Can Free of Extra Cost
Let us show you how to save aXE HALF on your paint costs
Buy 1 and get 1 ree
I am satisfied ''lith pennies per gallon! . . . . You buy Duly half the paint

you Beed! . . . . The rest is free of extra cost

These Mary Carter Paint Factories wil be making free paint half the coming
year.

AnJ'time J" OU can get enough paint to do the extra job, yet pay for only half
as much as yuu need , you re re llly practicing econumy

On all paint every Second can FI , gallon 01' quart
='o limit. . . .
Buy a gallon-get a gallon
Buy a quart-get a quart

TIm.. is the FRI,m gallon possible 
I can manufacture high flualitr paint at low cost because of operational econo-

mies and because 1')1 satisfiell with a modest profit! j\Iiddleman eliminated
by direct factory- to-store shipments. . . modern paint factories and equip-
ment . . . streamlined merchandising methods. My own fleet of diesel trucks
to cut raw materials and sbipping costs. . . All of these effect savings which
I pass all to you with every 2nd can of paint free of extra cost.
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WHY NUl' JeST CHARGE HALE' PRICE: My paints are quality priced
because they are quality paints, and I refuse to "second rate" them with
low unrealistic price tags. I'll never classify Mary Carter Paints with cheap
imitations being offered, nor wil I ever downgrade my products with price
reductions, discounts or special sales. I manufacture high quality paint and
dramatize my operation economies with every 2nd can free of extra cost!

AORYLIC ROL-LATEX $2.25 Quart $6.98 Gallon Every 2nd CAlV FREE
OF EXTRA COST.

LIQUID GLASS OI:TSIDE OIL PAI1\ T $3.00 Quart $8.98 Gallon EVERY
2nd CA.N FREE OF EXTRA COST.

PAR. 5. Through the use of said advertisements, and others similar
thereto not specifically set out herein , respondents have represented
and do represent, directly or by inlplication , that the usual and cus-
tomary retail price of each can of Mary Carter Paint is the price
designated in the advertisement; that this advertised price is a factory
price; and that if one can of J\:1ary Carter Paint i purchased at the
advertised price, a second can ,vill be given " free , that is , as a gift
or gratuity without cost to the retail purchaser.

PAR. 6. Thc aforesaid advelt,isements referred to in paragraph 4
are false, misleading and deceptive. In truth and in fact, the usual
and customary retail price of each can of :Mary Carter paint was
not, and is not now , the price designated in the advertisements but
was , and is now, substantially less than such price. The advertised
prices were not, and are not now , the prices charged by the fa,ctory
for said paint but were, and aTe now, suustantially in excess thereof.

The second can of paint was not, and is not now

, "

free , that is , was
not, and is not now, given witllOut cost to the retail purchaser since
the purchaser paid the a(h ertised price, which was , and is now , the
usual and regula.r retail selling price for t"\vo cans of ::lary CaTter
paint.

PAR. 7. In the conduct of their business, at aJl times mentioned
herein , repondents have been , and arc now , in substantial competition
in commerce , with corponltions, individuals and firms engaged in the
sale of paint and related products of the same general kind and nature
as that sold by respondents.

PAR. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had , and
now has, the capacity and tendency to mislead members of the purchas-
ing public into the erroneous and mistalcen belief that said statements
and representations were and are true and into the purchase of sub-
stantia-I quantities of respondents' products by reason of said erroneous
and mistakcn belief. As a conseqnence thereof, substantial trade in
comnlerce has been, and is being, unfairly diverted to respondents
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from their competitors and substantiRl injury has thereby bcen, and is
being, done to competition in commerce.

PAR. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
and of respondents ' competitors and constituted , and now constitute
unfair and deceptive acts and practices and unfRir methods of compe-
tition in commerce within the intent and meaning of the Federal Trade
Commission Act.

11r. Garland S. Ferguson for the Commission.
Sullivan 

&, 

Oromwell by 11r. David W. Peck, Mr. Richard Sew ton
of New York, N. , and Mr. Joseph P. Tumulty, Jr. of Washing-
ton, D. , for respondents.

INITIL DECISION BY H:R 1AN TOCKER, IlNG EXAMI

The Federal Trade Commission has charged the respondents in this
proceeding with engflging in false and deceptive pl'ilctices arising
Inainly from the use of the word "free" in the tdvel'tising of paint
products offered for sale. The complaint was issued February 15
1961, and alleges that these practices are in violation of the Federal
Trade Commission Act because they constitute unfair and deceptive
acts and practices and unfair methods of competition in commerce
within the intent and meaning of that Act. Although the corporate
respondent is nRmed in the complRint as Mary Carter Paint Company,
Inc. , its correct name is :Mary Carter Paint Co. The case has been
litigated in this form and , for the purposes of this proceeding, it may
be regarded as being brought against Mary Carter Paint Co. and the
individuals namcd. All the respondents appeared herein and filed an
answer to w hioh reference will be made below.

The advertising to which reference is ulade in the complaint is
conceded to be that of the corporate respondent (to which reference

may be made from time to time as Mary Carter and which, for the pur-
pose of this proceeding, may be deemed to include its predecessor or
predecessors in the paint business). The complllint charges that this
advertising is false and deceptive and :Mary Carter SRYS it is not.
Typical are the following quotations from advertisements which

appear repeatedly and consistently in newspapers a.nd on the radio or"
television:

Buy only Half the Paint You Need

Every Second Can Free of Extra Cost

Let us show you how to sa ,e
ONE HALF Oll your paint costs
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Buy 1 and get 1 Free
I am satisfied with pennies per gallon!
You buy only half the paint you need!
The rest is free of extra cost

These Mary Carter Paint Factories wil be
making free paint half the coming year.

Anytime you can get enough paint to do the
-extra job , yet pay for only half as much as
you need , you re really practicing economy

On all paint every Second can FREg , gallon
or quart
Kolimit... .
Buya gallon-get a gallon
Buy a quart-get a quart

Bow is the FREE gallon possible?

I can mannfacture high quality paint at low cost becanse of operational eco-
nomies and because I'M satisfied with a modest profit! Middleman eliminated
by direct factory- to-store shipments. . . modern paint factories and equip-
ment . . . streamlined merchandising methods. My own fleet of diesel trucks
to cut raw materials and shipping costs, . . All of these effect savings which
I pass on to yon with every 2nd can of paint free of extra cost.

'YHY XOT J"CS' f CHARGE HALF PRICE?
My paints are (IUality priced because they are quality paints, and I refuse

to "second rate" them with low unrealistic price tags. I'll never classify l\:Iary
Carter Paints with cheap imitatioIls being offered , nor wil I ever downgrade

my products \"lith price reductions , discounts or special sales. I manufacture
high quality paint and dramatize my operation economies with every 2nd can

free of extra cost:

ACRYLIC ROL-LATEX
$2.25 Quart 86.98 Gallon
Every 2nd CAN FREE O:U' EXTRA COST.

LIQUID GLASS OUTSIDE OIL PAINT
83.00 Quart $8.98 Gallon
EVERY 2nd CAN FREE OF EXTRA COST.

It is clear that the attack is mainly on the use of the word "free
but the complaint alleges also that Mary Carter represents that pur-
hasers of its paint acquire it at factory prices when such is not the

fact.
Respondents freely concede that the method of advertising, using

the word " free " in the manner shown, is Mary Carter s permanent,
established policy and that this policy is accountable for its sper:taeular
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growth. Indicative of its growth is the rise of its sales from just over
000 000 in 1956 to more than $12 000 000 in 1960. Basically, their

position is (a) that there has been built up in the minds of the public
by the large national brand paint companies , and the national trade
association, the idea that quality of paint is to be judged by price; and
(b) that since Mary Carter paint is of a quality comparable to the best
paints of the industry, it very properly prices its paint at prices similar
to the prices of such other paints and it distinguishes itself from the
other manufacturers by passing on to consumers savings which it

realizes in the manufacturing and distribution processes by giving to'
its cust.omeTS a second can of paint free and without cost with each

purchase of a first can. Since, under the thcory thus espouscd, price
has become the standard of value in the paint industry, it contends it
has every right to establish its prices at figures equivalent to the prices
fied for what it claims to be comparable paints. It says that if it
were to place a lower price on its paints, this , in effect, would make it
appear that its paints are not as good as the higher priced paints.

However, since it wants to pass on to Jiary Carter customers a part
of the savings which it achieves , it does so by giving its customers the
so-caned " free" can of paint. It asserts that this practice, contrary to
being against the public interest does in fact benefit the public by
providing increased competition in the business and by providing
consumers with true quality paint value.

Respondents contend also that, in any event, the individuals who
have been charged are not such participants in the practices al1eged
as to justify their inclusion as respondents in t.his proceeding. :Io-

tions have been made to dismiss a,s to them. After consideration of all
the evidence presenteel and the facts a.nd nature of this case, it is my
conclusion tha.t neither J\1il1er nor Davis ought to be made parties to
any remedial action , if any be taken herein. )Iil1er, although formerly
an offcer, was brought into the company as a result of a series of
mergers and his identification 'with the particular practices \"hich are
involved herein is only incideJ1tal thereto. Similarly, Davis \"as
brought into the compRny only late in 19(;0 and , to the extent that he
may be connected with the practices involved herein , it can be said only
that he acquired that connection by reason of haTing become president
in December HJGO. The company is a large pubJiclY-O\"IH:d corpora-
tion and his mere holding of the executive offce does not justify his
being charged with responsibility for the ancient practice involved
herein. The motions to dismiss as t.o :Miller and Davis will be granted.
Boo!, of the Jl onth Club , lnc. , et oZ. 48 F. 1297 , at 1308. However
t.he motion to dismiss as to Robert. Van 'Worp. , Jr. , is denied. He and
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his father always have been identijied intimately with the practices
herein under attack. lIe has been with the venture since 

its inception.
lIe has been vice president and president, and is now a consultant to
the Board of Directors. There is no reason to conc.uc1e that if remedial
action be necessary, such remedial actions should not be taken against
him as an individual in addition to that taken against the corporation..

vYo are confronted squarely in this proceeding with a policy state-
ment. issued by the Federal Trade Commission on December 3 , 1953 , as
follows:

In connection with the sale, o11e.ring for sale, or distribution of in-
dustry products, it is an unfair trade practice to use the ,yord "free
or any other word or words of si111Ja1' import , in advertisements or in
other offers to the public, as descriptive of an article of merchandise
or service, which is not an unconditional gift , 11lder the following
circumstances:

(1) vYhen all the conditions, obligations, or other prerequisites to'
receipt and retention of t.he " free" article of merchandise or service'

offered are not clearly and conspicuously set forth at the outset so as
to leave no reasonable probability that the terms of the offer wil be
misunderstood; and , regardless of such disclosure:

(2) 1Yhen , with respect to any article of merchandise required to
be purchased in order to obta.in the " free" a.rticle or service, the offerer
(a) increases the ordinary and usual price of such article of merchan-
dise, or (b) reduces its quality, or (c) reduces thc quantity or size
thereof.

(Note: The disclosure requircd by subsection (1) of this rule shall
appear in close conjunction with the word "free ;; (or other word or
words of similar import) wherever such word first appears in each
advertisement or offer. A disclosure in the form of a footnote, to
which referencc is made by use of an asterisk or other symbol placed
next to the word "free " win not be regarded as cornpEance.

The respondents rely most strongly on this statement. They contend
that the advertising which is the subject matter of this proceeding is
completely sanctioned by it. If what respondents say is so , a hearing
examiner has no alteI11ative but to dismiss the complaint.

To say that every second can is free of extra cost, Jeaves little doubt
that payment must be made for the first can. The same is true of an
advertisement saying, uy 1 aJlcl get 1 Free," and possibly for "You

J In promulgating thIs policy decisIon. the Commission 
was not like Humpty-Dumpty.

It dId not take the positon that the word "free" had to have a definite unrealistic
meanIng which It chose to adopt, "neither more nor less.

" ("

When I use a word
Humpty-Dumpty said, "It means just what I choose it to mean-neither more nor less.
Ch. 6 Through the Looking-Glass ana What Alice Found There, Lewis Carroll.
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buy only half the paint you need! . . . . The rest is free of emtra cost
and so on. (Emphasis mine. ) It is only a short step from statements
like thesc to statements like "These Mary Carter Paint Factories will
be making free paint half tho coming year" or "Anytime you can get
enough paint to do the extra job , yet pay for only half as much
as you need , you 1'8 really practicing economy.

The fact that one can must be purchased and paid for before getting
the second can " free" is always set forth somewhere in the advertising.
However, even though the statement, as a grouping of 1VOTds says that

payment ahvays must be made for one can before a second can nlaY be
obtained without additional payment, the vi81 al presentation is not
clear. The emphasis is not as I have written above. On the contrary,
the word "free" invariably jumps out from the advertisement because
it is in larger letters , bolder type or more strategical1y placed than the
words of qualification. In addition to this, some. of the advertisements
have lead or banner material which presents a puzz1ing or a definitely
misleading approach. About. one-fourth of one, in big letters , three
lines, says:

Why Give a FIn
Can of PAI1'T?

Why N at J nst Charge HALF PRICE?

The picture which catches the eye here is:

FREE
PAINT

HALF PRICE

Television am10uncements start off

, "

K ow, take advantage of :Vlary
'Carter s famous free paint offer.

A mat for a columnar advertisement is in evidence. It is thirteen
inches long. The top 2% inches is a box which is at least half covered
with the word "FREE " the words below it being "PAINT" and
OFFER " so that the message is:

FREE
PAI::T
OFFER

The bottom of this thirteen- inch column is another box 2112 inehes.
Again, the dominant word is "FREE " more than three-fourths of an
inch high. The legend is 

EVERY 2nd CAN
FREE

of extra cost

MARY CAR l'ER
PAINT FACTORIES
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The smallest letters are of extra cost.

One card , although ofIered as a separate exhibit, is really one of a
group of three television display cards. The No. card contains the
lcgend:

EVERY 2nd CA:\

FREE extra
cost

MARY CARTER PAl:-T FACTORIES

The No. card presents a sqlH1re efIect with four cans of paint forming
a diagomll from lower left corner to upper right corner. In the upper
left quadrant are the words "FIVE 1IILLION Fln E GALLONS"
and in the lower right quadrant the ,,' ords "MARY CARTER P AI
FACTORIES." The No. 3 card just shows two cans of paint. The
efIect presentcd is the emphasis on "FREE" in the first card with the
words "of extm cost" played down and this is folIowed with a care!
which howls "FIVE J\nLLIO FREE GALLONS " and is wholIy
unqualified.
Another exhibit is a three-column advertisement about fifteen

inchcs in length. The first two inches are " ,Yhy give a FREE can
of PAINT?" After a one-half inch space, the next line is ",Yhy Not
Just Charge:' and the next line in la.rge capital letters is "HALF
PRICE " It is not unti151h inches down on the page, after an inter-
vening text of ten lines in much sma1ler type and containing long
narrative statements, that the disclosure is made that a sale is tied
into the availability of a second can of paint

, "

It would be easy to

cut the price in half for a single gallon, instead of giving a second

can free with everyone I selI

, . . .

" Squarely in the middle of this
advertisement are two lines in bolcl black, large print:

MY TJNIQUE OI'ERA'l' IONAL ECO:'O)lHJS
:MAKE MY FRE:zJ PAINT OFFER POSSIBLE!

Qualification , if any there be, of the words "FREE" in this advertise-
ment, is whoJly lost to any but the keen and thorough reader.

I am not sure that I rcad CX 51 in the same manner as does Com-
mission counse1. It shows three paint fa,ctories above ,vhich are the
words

, "

THESE MARY CARTER PAINT FACTORIES" and
below which , in big, bold , black , block letters are the words

, "

WILL
BE "IAKIXG FREE PAINT HALF THE COMING YEAR!"
The legend surely presents a picture of a large company making paint
for free distribution. This is foJlowed by the smaller print

, "

Hard
to believe? 1VeJl , it' s true! For six months of the coming year, every
one of my three paint factories wiJl be working ful! time turning
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out FREE PAINT for yOU! That's because, with every can of paint
I sell in the next 12 months, I'll be giving a second can away free
of extra cost." Thus far, the only change from the banner head is
that now it appears that every time JHary Carter sells a can of paint
it will set aside one can for frce distribution. Not until the last sen-

tence in the next smaller print paragraph does it come out that the
free can is reserved only for the b1.tyeJ' of the first can. The Test of
the advertisement is the typical :Mary Carter "Eycry 2nd Can Free
theme but there arc two large boxes just below its center. The left

box , above 12 lines of fine print, has the two line black print question
HOW IS THE FREE GAIJLOK POSSIBLE 1" and a similar right

sjde box, the legend "WHY NOT .JUST CIIA RGE HALF PRICE 1"
JIary Carter s advertising copy writers have been caught up in the

Thythm of this Tforcl "free to the. point ,-vhcre , not content with using
the name J\Ial'Y Carter for the company name , they have represented
her as a real person who is sometimes the company and sometimes a
part of it. She engages in disputes "\vith the companis BOHrd of
Directors, always prevailing upon them not to abandon the distribu-
tion of the so-cnJlecl " free ': can. Thus , one of the exhibits is a copy
of an advertisement containing a picture of a lady, presumably

Alary Carter, in the upper leftha-nel corner and , to the right and par-
tinny under this picture, a picture of five men , presumably the Board
of Directors, sitting around a board table. She is quoted as telling
the Board of Directors "Positively no" in response to their annually
recurring spring idea of terminating the "second call free policy. . 
(toJ . . . cut up a bigger profit for ourscl\:es !:, lIeI' response to that
is said to be invariably " ' and she assures t.he consuming public
that, as long as she is able to outtalk t.he Board members C" (and being
a \Voman gives me an edge in that departmentJ)"J, t.he buyer always
will be able to get the second can free in a IaTY Carter store. The
truth is, there is no :Mary Carter in t.he company and there neveT Yas!

In these days of visual , video and audio impact, words in the ab-
stract do not constitute the offer. It cannot be Silid that "all of the
conditions. . . are. . . clearly and conspicuously explained or set
forth at the O1dset so as t.o leave no l'easonrtble probrtbility thrtt the
terms of the offer win be misunderstood." The criterion is in the
first. half of t.he policy stat.ement.

The second half of the policy st.at.ement cannot absolve a vendor 
he contravenes the first hillf. Since it has been injected into this
proeeeding some discussion may be appropriate. Vnder the second
1mlf, questions of fact are created as t.o ".hether the ordinary and
llS1mJ price has been increased , whether quality has been reduced or
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whethcr quantity or size has been reduced. These questions of fact
do not take care of all situations which may arise in connection with
a "free offer. The reason for this stems from the manner in which
the policy statement came to be evolved.

The policy statement was evolved in , and in connection with , the
disposition of the Commission s complaint against Walter J. Black
Inc. (The Classics Club and Detective Book Club), F. C. Docket

5571, decided September 11, 1953, 50 F. C. 225. Lnfortumtely,

Black although an adversary proceeding, was decided on the basis
of a stipulation of facts entered into between B1ack's attorney

and counsel there supporting the complaint. No hearing was held
and no witnesses were submitted hy either of the parties. Black had
offered , in connection with the sale of a series of books known as The
Classics, two hooks characterized as "free -a copy of the Iliad 

Homer and a copy of the Odyssey of Homer. It was clear from the
offer that the books were to be given free only if the recipient became
a trial mcmber of "The Classics Club." In order to become a trial
member, it appeared to be necessary to purchase a first book. Black
had also another book club called the "Dctective Book Club." The
sales device for that club was to give "free" to new members a three-
volume book of detective fiction as a "Charter Membership Gift."
The Classics Club did not obligate the trial mcmbcr to take any par-
ticular number of books after buying the first one , but the Detective
Book Club at first ohligated the member to "take as few as four
during" the twelve months following his becoming a member. The
Detective Book Club offer was varied Jater in that it scemcd to require
only purchase of the current triple volume as distinguished from the
prior obligation to make four purchases. The stipulation "included
a statement to t.he effect that (BlackJ made no effort to collect for
the so-called ' free ' books or to obtain the return of same when the
subscriber failed to carry out the other provisions of his contract.

These were the matters before the Commission when it decided Black.
It is diffcuJt, therefore, to attempt to apply the facts of this Mary
Carter case to the second half of the policy statement thus enunciated
by the Commission.

As pointed out by the respondents here , the policy statement does
not take into consideration the possibility of a newcomer to a market
giving anything as a free gift since there is no way (set forth in the
statement) to determine whether the ordinary and usual price of
such" article was increased or whether its quality WfLS reduced or

Can anyone suggest that the buyer of a can of Mary Carter paint may retl1f!1 it , get
bjs money back and stil keep the "free" can?
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whether its quantity or size was reduced. Respondents seek to supply
this deficiency by refeITing to the Guides against Deceptive Pricing
adopted October 2, 1958 ("Part V. TWO FOR ONE SALES"
There the Commission recognizes that a vendor may not previously
have sold a particular article or articles and in such case it provides
that the propriety of the advertised price shall be "determined by the
usual and customary retail price of the single article in the trade area
or areas , where the claim is made." I am in agreement with respond-
ents when they say that a newcomer in any business should not be
deprived of any benefit of the Blad, rule and that he should be per-

mitted to make a free offer of merchandise identical with his new
product in connection with the sale of that product. (In this I would
not be inclined to rely on Schaintuck 23 F. C. 151 , because that too
was decided on the basis of a stipulation.

Of course , this could not be done within the rule of the policy state-
ment on " free" if there is no compliance with its first half. But, let
us assume a case of compliance with that first half. Then I would

rule that the very argument on which respondents rely so strongly
(that Mary Carter s offer always has been the same, that it wil not
be withdrawn), is fatal to their defense of this proceeding. Black
had no cause to decide this situation and Book of the Month 48 F.

1297, 50 F. C. 778 , is distinguishable. Black decidecl only that the

offer was valid ror new members. I am sure that Black would not
have permitted Jolm Doe to become a member, get his free books , quit
join aga.in and get lnore free books , quit and join ad infinitu1n. Yet
this is what Mary Carter permits in effect. 'While Boo!, of the

Month was a continuing offer in that a "book dividend" was given ror
every two books purchased , the decision as to what books were to be-
come available for book dividends always remained with the Club and
subscribers were limited to select from them. In our case, the pub-
lished offer impJies that double quantity of any particular paint al-
ways will be given for the list price per single can. IVe are told
however, that a buyer may elect to take any aJ'Y CaJ'teJ' product
priced up to the price of the purchasecl can , as his free article. Arti-
cles manufactured by others and purclmsed for sale by 11ary Cartr
are specifically excluded. This leads to two conclusions-the first
that the list prices of Ma.ry Carter own products are increased to a
point to make possible the apparently free gift tied into any purchase
and the second that the list price, the price for which any particular
can is sold and required to be purcha.sed , is not the true price per can
but the price for two cans. Thus, there never is a free can of paint.
It is alwa.ys two canR for the price specified. Even if the offer had
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been permissible under the "newcomer" rule, by lapse of time the prac-
tice would have lost its character of providing a free article incidental
to a purchase and would have merged into a "two for $X" pricing
arrangement, not a "two for the price of one" arrangement. (Con-
ceivably there could be a question of fact as to what lapse of time is

necessary to result in such a merger but the question cannot survive
all the years during which Mary Carter has engaged in this practice.

To the extcnt indicated thus far in this decision and , subject to my
dismissal of the complaint as against respondents Miler and Davis,
the complaint will be sustained. The conditions of the "free" offer

are not clearly and conspicuously eXplained at the outset. The unit
of sale is two cans.

This does not, however, dispose of all the issues. It stil remains
to be decided whether :Mary Carter advcrtised the price of the paint
as "a factory price" and whether , if it did so advertise , there was a
false representation. 'While the advertising refers frequently to econ-
omies effected because of the mass production, great volume, modern
methods of manufacture, elimination of thc middleman (which I
interpret as meaning the wholesaler or distributor), lessened or no
freight costs, the sale in it.s own stores or in .the stores of franchised
dealers , and was subscribed

, "

lUary Carter Paint Factories 3 I find
nothing in the advertising from which I would conclude, as a matter
of law that any representation was made that the paint was being
sold at factory prices. 

I do not interpret the words factory price

as meaning anything but the price at which a factory might sell a
commodity to a purchaser who comes to its door , there to make his
purchase. There is nothing in the advertising suggesting that this
is the method of sale. If facton) price 

(whieh is a term used by
Commission counsel and not by respondents) has some special mean-
ing, or perhaps a meaning other than the meaning I ascribe to it, it
seems to me that such a meaning ought to be brought out by evi-
dence. For this reason, to the extent that the complaint allegcs
a deceptive practice involving alleged representations of sales at fac-
tory prices , it wil be dismissed.

Report of Ewcluded Testimony and Rulings on

Respondents ' Requests To Find

Frequently, during the course of thc proceeding and in the briefs
snbmitted subsequent thercto, respondents have complaincd that they
are sought to be made victims of a campaign against them by the

3 This wus the name of the . corporute respondent' s predecessor and was not a. false
chnracterization.
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large national paint manufacturers and the National Paint, Varnish
& Lacquer Association. That is irrelevant to the issues in this pro-
ceeding. If Mary Carter has indeed becn injured by the practices
and campaign of which it complains, it has its remedy and this is
not the forum in which to pursue it. Advance Music Oorporation
v. American Tobacco 00. 2g6 N.Y. 7g.

The claim is that Mary Carter paint is top quality and equivalent
to the paints vended by the large paint manufacturers; therefore

respondcnts say they have the right to price it at prices equivalent
to the prices charged by the manufacturers of equivalent and com-
petitive paints; consequently, any additional can , that is to say, the
second can, is in fact free. On thc basis of both the position as-
serted by Commission counsel and my interpretation of the com-
plaint, I ruled that quality is not an issue; if in fact the advertising
ascribed to the respondent.s is false, then the paillt vended by them
could be of the best quality in the world and it would make no dif-
ference. On the basis of that ruling, I excluded all evidence offered
for the purpose of proving quality but, in conformance to the Rules
of Procedure, I took, for the purpose of reporting, thc evidence so

offered. That evidence has been transcribed. The exhibits prof-
fered have been preserved. Everything is available for consideration
by the Commission. Since all that has been offered is condensed
into the requests to find submitted on behalf of the respondents, those
proposals and my rulings thereon ought to be suffcient for adequate
consideration by the Commission. Also, in ruling on respondents

proposed findings , while I indicate many of them as being "found
I do not deem it necessary to adopt them as my findings hereinafter
to be set forth.

Requests 1 , 2 , 4, 5 and 6 could be found as supported by the evidence.
I could find Request , but would eliminate the words "none of

the individual respondents had or have a controlling stock interest
in :Mary Carter.

Request 7: I would substitute in the first line for the words "
has, over the years " the words "Respondents contend that, over

the years, it has . I would delete the words "of giving 'double
value '" and would insert in the third line of the second paragraph
of ihis reque.st the words

, "

which it claims is " after the word

, "

price.
Also in that paragraph , I would change the last clause to read: "and

, therefore., advertises that it gives the purchaser a ' second can free
or extra cost' or ' second can free.

'" 

would change the last sen-
tence in the last paragraph of this request to read: "The evidence
was taken for reporting, howeye1' , and had it been received and litj-
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gated, if not rcbutted by substantial evidence, would have been ac-
cepted as demonstrating that :YIary Carter paints are as good or

better than paints marketed under leading national brand names
at comparable single can prices.

Request 8: I would use the word "state" instead of the words
make clear" in the first line. In place of the entire last sentence

of this request, I would substitute "Only after analysis and com-
plete reading of the advertising 'Can it be ascertained that the second
can of paint is ' free ' only in conjunction with , or conditioned upon
the purchase of the first can.

Request 9: I would rewrite this request as follows: "The claimed
single can price of ",lary Carter paint is the advertised price (typi-
cally, $2.25 a quart , $6.98 a gallon). While it is generally the only price
at which a single Cfl-ll is offered for sale, it is inherent in the entire
transaction that the purchaser is entitled to get, as an incident of the
purchase, a second can of :Mary CaTteI' paint lJearillg the s une or a

10we1' adve-rtisecl can price.

Counsel for the Commission introduced the testimony of one wit-
ness (al'cpresentative of a J\Iary Carter competitor), that he was able
to perslHlde a salesman in a l\lary Carter store to sell a gallon can of
l\fary Carter paint at $4.50 with a sales slip showing a snJe of two
quarts of :Mary Carter paint at $2.25 a quart and byo quarts free. It
is clear from the circumstances of the sale that much persuasion was
required to ineluce the saIe in this manner but the I-Iearing Examiner
is unable to say that it "ms un1Luthori ecl and a violation of firm com-
pany policy not t.o sell a can of Mary Carter paint at Ices than the ad-
vertiseel price in view of t.he testimony in the l\Iunicipal Court of the
City of )1iami , Dade County, Floricla, and the company practice of
providing can lalmls to dealers and rei-fLil outJets.

I would trike the entire last paragraph of thi.s request.
Requests 10 ondll deniee!.
All rulings ' with re.spect to requests \fhich are adverse thereto arc

made because the portions not. accepted and those rejected are irrele-
vant, immaterial, not supported by the evidence or argumentative.

RIdings on the Request8 Based on the Exoluded Evidenoe

The follo\fing rulings are made only in response to the requirement
that I report the excluded testimony. The findings , it shonld be noted
cleaTly, w'e not 'lny findinq8.

Request 12: I would clul1ge the last sentence to read: "His tests
(in the absence of evidence litigiously offered in opposition thereto)
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showed Mary Carter to be equal to or better than comparable, simi-
larly-priced , top-quality national brand paints.

Request 13: I would eliminate the word "high" in the first para-
graph, the word " thorough-going" in subparagraph (a), the word

comprehensive" in the first line of subpa,ragraph (b) and I would
change the last portion of subparagraph (b) following its next to the
last semicolon to read: ":Mary Carter paint, in the absence of evidence
litigiously offered in opposition thereto, appeared to be of a high
quality comparable to that of the other paints tested in eaeh of the cate-
gories and its ovcr-all total numerical score (subject to being liti-
gated), according to the preassigned evaluation scale, was reported as
being the best of the four brands." In subparagraph (f), I would

eliminate the words "recognized independent." I would reject en-
tirely subparagraph (g).

Requests JJ and 15.. I would reject both of these as not being
properly the subject of findings but rather the subject of argument.

An important question inth18 case is whether the order to be entered
herein should follow thc form of the order proposed by counsel sup-

porting the comp1aint or \vhether it should be more in the form sug-
gestcd by the second B 007, of the 11 onth decision , 50 F. C. 778 , and
782. After careful consideration of the manner in which the aclver-
iisements involved herein have been composed, it is my conclusion
that the order should follow that proposed by counsel supporting the
complaint, particularly since nothing in that order prevents respond-
ents from availing themselves, in a proper situation, of the hene.tts

to which they may be entitled under the Commission s policy state
ment of December 3 , 1953.

Now, in view of the foregoing and upon the entire record l1erein
the following are my

FINDINGS OF FACT

1. J\lary Carter Paint Co. , erroneously named in the complaint as
IVrary Carter Paint Company, Inc. , is a corporation organized , exist-
ing and doing business uncleI' and by virtue of the laws of the State
of Delaware, with its principal phce of business located at G11nn

Highway at I-Ienclerson Road , Tampa, Florida. It also maintains
offces in mv York, its address there being 666 Fifth Avenue, Ne
York, New York. A predecessor corporation was JIary Carter Paint
Factories.

2. Robert Van Worp, Jr. , was formerly its president and during
that time, and during all the times that they were in effect, cooperated
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in formulating, directing and controlling the acts and practices found
herein. At present he is serving as a consultant to its Board of Di-
rectors. 1-Ie maintains a financial intcrest in the corporation. I-lis
business address is thnt of the corporate respondent. Iris home ad-
dress is GIdsmar, Florida.

3. Jfary Carter Paint Co. is engaged in the business of manufactur-
ing, elling and distributing paint and relate.c1 products to the public
under the label or trade name 01 "J\iary Carte,r," through various 1'0-

btil out.Jets and franchised dealers located in various states of the
UnitBd States.

4. In the course and conduct of their ,business, respondents cause
and have cause, , their pajnt products to be shipped from t.heir fac-
tories in Florida" K e,v Jersey and Texas to :.Iary Carter paint stores
and franchised deaIers locatecl in various other states of the United
States, where said product.s are sold at retail. Sa.id respondents main-
tain, a,nd at all times mentioned herein have maintained, a subst.antial
course of trnc1e in saiel pnint products in commel'ce , as "commerce
is defined in the Federal Trade Commission Act.

5. Respondents advertise, and have caused to be adverUsed, their
paints in va.rious newspapers and periodicals of general circulation
and by commercial announcements over the radio and television across
state lines. Among and typical , but not all- inclusive, of the state-
ments contained in such a.dvertisements are the following:

Buy only Half the Paint You eed
Every Second Can Free of Extra Cost
Let us show you how to sa ve OKE HALF on your paint costs
Buy 1 and get 1 Fr'Ce
I am satisfied with pennies per gallon! . . . You buy only half the paint you

need l . . . The rest is free of extra cost
These Mary Carter Paint Factories wil be making free paint half the coming

year.
Anytime you can get enough paint to do the extra job, yet pay for only half

as much as you need , you re really practicing economy.
On all paint every Second can Free, gallon or quart no limit. . . .
Buy a gallon-get a gallon Buya quart-get a quart
Bow is the Free gallon possible?
I can manufacture high quality paint at lmv cost because of operational

economies and because I'm satisfied with a modest profit! ::liddlemen elimi-
nated by direct factol"y- to-store shipments. . . modern pajnt factories and equip
llent . . . streamlined merchandising methods. My own fleet of diesel trucl
to cut raw materials and - shipping costs.. AHof these effect savings which
I pass on to you with every 2nd can of paint free of extra cost.

'" 

WHY NOT JL'ST CHARGE HALF PRICE? My paints are quality priced
because they are quality vaints, and I refuse to "second rate" them with low

719-603--64--117
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unrealistic price tags. I'll never classify .Mary Carter Paints with cheap imita-
tions being offered, nor wil I ever downgrade my products with price reductions
discounts or special sales. I manufacture high Quality paint and dramatize my
operation economies with every 211d can free of extra cost!
ACRYLIC ROL-LATEX

82.25 Quart $6.98 Gallon
Every 2nd CAN FREE 01,' EX'l'RA COS'1'

LIQUlD GLASS OuTSlDE OIL PAINT
$3.00 Quart $8.08 Gallon
Every 2nd CAX FREE OF EX1'RA COS1'

6. Through the nse of said advertisements, and others similar
t.hereto not specifieally set out herein , and by the manner and form
in which their contents ,yere presented , respondents haye represented
a.nd do represent, dire.ctly or by implication, that the usual and cus-

tomary retail price of each enn of :Mary Carter paint is the price
designated in the advertisement. In conjunction thermyith they repre-
sent that if one can of la.ry Cartel' paint is purchased ut the adver-
tised price , a second can will be given " :free," that is , as it gift or
gratuity to the retail purchaser.

7. The said advertisements are in-1se , misleading and deceptive. In
truth and in fact, the llsua.l and customarV retail price of each can of
J\1a.ry Carter paint \Vas not , and is not no,,, , the price designated .in
the advertisement but was, and is now substantially less than such
prjce. The second can of paint was not , and is not no , "free " that

, was not , and is not now, given as a. gift or gratuity. The offer is
on the contrary, an offer of two cans of pa.int for the price advertised
as or purporting to be the list price or customary and usual price of
one can.

8. In the conduct of their business, at all tirncs ment.ioned herein.
respondents have been, and are now, in substantial competition in

c.ommerce with corporations , individuals and firms engaged in the
sa.le of paint and related products 01' the same general kind and nature
as that s01d by respondents.

9. The use by respondents of the aforesaid false , misle:lcl-ing and
decept.ive statements , representa.tions and practices has had , and now
has, the. capacity and tendency to mislead members of the purchasing
public into the erroneons and rnistaken belief that said statements and
representations were and are true fUld into the pnrchase of substantia1
quantities of respondents ' products by reason of said erroneous and
mistaken belief. As a consequence thereof , substantial trade in com-
merce has been and is being unfajl'ly c1iverterl to respondents from
their competitors and substantial injury has been , and is being, done
to c.ompct1tion.

And , from the foregoing, the follm ing is my
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COXCL-cSION

The aforesaid acts fmcl practices of respondents , as herein fonnd
were and are an to the prejudice a,nel injury of the public and of re-
spondents ' competitors and constituted , and now constitute., unfair
and deceptive acts and practices and unfair methods of competition
in commerce withill the intent and meaning of the Fec1cl'al Trude
Commission Act.

ORDER

It i8 ordered That respondents 1ary Carter Paint Co. , a corpora-
tion, and its offcers, and Robert Van Torp, individually, and
respondents' agents, representatives and employees, directly or
through any corporate or other device , in connection with the offering
for sale, snJe and distribution in commerce , as "commerce" is defined
in the Federal Trade Commission Act , of paint or any other product
do forthwith cease and desist from representing, directly 01' by
inlpJication:

(n.) That any amount is respondents ' customary and usual retail
price of any mcrchandise "\hcn said amollnt is in excess 01 the price
at \yhich such merchandise is customarily and usually sold by respond-
ents at retail in the recent and regular course 'of business;

(b) That H,11Y article of merehanc1ise is being given free or as a
gift, or -without cost or charge, when sueh is not the fa,ct;

It is fUTthe'i' ordered That the complaint herein be , and the same
hereby is , dismissed as respects respondents John C. :Miller 1nd Irv-

ing G. Davis , Jr. (named in the complaint. as 1. G. Davis), in their
inclivichULl capacities , but not to the extent that they may be subject
to this order as offcers or agents of the corporate responde.nt; and

It i8 fu"theT Olylend That to the extent that the complaint alleges

that the respondents have represented that their advertised price

is a factory price or that snch a represe.ntation , jf made, is false

such allegations in the comph.int are dismissed.

OPISIOX OF THE C03nIIsSlO

By ICERN C01nm/ssione1'

The complaint in this matter charges respondents ,,,ith violating
Section;) of the Federal Trade Commission Act. The heRring ex-

aminer in Ills initial decision c1ismissed the complaint a,s to two of
the omcers of the eorporate responde.nt in their individual capacities
and dismissed one. of t.he alJegations of the complaint as to a,n of thf3
respondents. lIe held, however , that the other alle.gations of the
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complaint had been sustaincd by the evidence and included in his
initial decision an order to cease and desist. Respondents, having
been granted a petition for review, have filed exceptions to the initial
decision and the matter is now before us for consideration.

The respondent corporation, Mary Carter Paint Co. ' hereinafter
referred to as l\1ary Carter, and a predecessor corporation, J\1ary
Carter Paint Factories, have been engaged in the manufacture, sale
and distribution of paint under the trade name "Mary Carter . This
product has been sold to the public through the company s own retail
outlets and through franchise dealers. It has been lary Carter
practice and policy for the past ten years to represent in advertising

and otherwise that it wi11 give a " free" can or paint with every single
can purchased. The following representations are typical of those
nsed by respondents:

Buy only Balf the Paint You Keed
Every Second Can Free of Extra Cost
Let us show you how to save OKE HALF on your paint costs
Buy 1 and get 1 Free
I am satisfied with pennies per gallon! . . . You buy only balf the paint you

need! . . , The rest is free of extra cost
The e Mary Carter Paint Factories wil be mnking free paint half the coming

year.
Anytime ;vou can get enoug"h paint to do the extra job

, ;\'

et pa:v for on::v half as
much as you need, you re really practicing economy

Emv is the FREE gallon possible?
ACRYLIC ROL-LATEX $2.25 Quart $6.98 Gallon E\'er;\" 2111 CA'" FREE

OF EX RA COST.

The complaint alleges, in effect , and the he,\rillg ex:ul1iller found
that respolHlents ' advertising "was false, mis1cac1ing awl (lpceptivc. in
that ea.ch of the amounts designated by respondents ns the pricp per
single can of J\Iary Carter paint vms , in fact , the, usual IlHl regular
lJrice of two cans of such paint and not one can as represente, , and
thnJ. the second can of paint , described as " free , "\\'3.8 not given as a
gift or gratuity without cost to the retail purchaser.

Respondents have taken numerous exceptions to the hearing ex-
aminer s findings, conclusions and order, as well as to certain rulings
excluding evidence offered by respondents relating to the qua.lity of
1\1ary Carter paints and to competitive factors existing in the national

retail paint market. Their principal contention , however, is that the
hearing examiner erred in concluding that 1\1ary Carter s advert.ising

1 Erroneously named in the complaint as fary Carter Paint Company, Inc.
2 'l' he complaint also charged that respondents had falsely represented that the ad.

vertised price of its paint was the factory price but this allegation was dismissed by the
hearing examiner.
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was not proper under the so-called " free rule" enunciated by the Com-
mission in the Black decision.' The position taken by the Commission
in that case is as follows:

The use of the word "free , or any otber word or words of similar import Or"

meaning, in advertising or in other offers to the public, to designate or describe
any article of merchandise sold or distributed in "commerce" as that term is
defined in the Federal Trade Commission Act , is considered by the Commission to
be an unfair or deceptive act or practice under the following circumstances:

(1) When all of the conditions , obligations , or other prerequisites to the re-
ceipt and retention of the "free" article of merchandise are Dot clearly and con-
spicuously explained or set forth at the outset so as to leave no reasonable

probability that the terms of the advertisement or offer mig'bt be misunderstood;

(2) When with respect to the article of merchandise required to be purchased
in order to obtain the "free" article, the offerer either (1) increases the ordinary
and usual price; or (2) reduces the quality or (3) reduces the quantity or size

of such article of merchandise.

Respondents take issue first of all -with the hearing examiner s ruhng
that the advertising in question did not comply with the first para-
gra.ph of the a,bove statement since the terms and conditions of :Mary
Carter s offer of "Every second can free" ,yere not cleady stated. 
appears in this connection that the complaint doE's not aJ1ege that re-
spondents had failed to make a clear and conspicuous disclosure. of the
conditions of their ofrer and no question ,yas raised during the hearings
as to the clarity of their advertising in this respect. 'Ve agree. with
respondents therefore, that the hearing examiner erred in making a
finding on this point and relying upon such finding in arriving at his
ultimate decision in this matter.

Respondents next take exception to the hearing examiner s holding
that Ylary Carter s advertising did not comply with the aforementioned
statement with respect to the use of the word "free" since the " second
can of paint" referred to in the advertisi.ng was not a, gift 01' gratuity.

'Ve do not thoroughly understand the hearing examiner s reasoning on
this point, but it is clear from the initial decision that he did find that
the cost of the second can of paint is included in the amount -which
respondents claim is the price per sing1c can ($6.D8 pCI' gaJ1on-S2.
per quart). He specifica.Jy found in this connection that "The second
can of paint was not, and is not nmy

, '

free , that is, was not, and is not
now, given as a gift or gratuity . Hespondents do not serious1y dispute
this finding and apparently concede , as indeed they must , that the
seeond can of paint is not free of charge to the purchaser. They argue
ho\vever, that the Black case sCJuarely rejected the "gift or gratuity

a In the Matter of Walter J. Black, Inc. trading as The ClaRsics Club and Detective
B()()T Club, 50 F. C. 225 (1953).
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theory as the test or legitimacy or a " rree" offer and that their ac1ver-
tising is in compliance 1\ ith the position taken by t.he Commission in
that case.

R.espondellLs are wrong in both of these contentions. The Black
decision does not stand for the proposition that an article of merchan-
dise, the receipt and retention of whieh is conditioned upon the
purchase of another article , may be described as " free" when it is not
in fact, given without charge to the purchaser. And respondents

advertising is not sanctioned by the " rule" evolved in that case.
The CommissiOIl t all J annary 1-4 19-:8 , issued the fol1myjng flc1minis-

trativo interpretation with respect to t.he use of the "\ord " free" to
describe merchandise:

The use of the word "free , 01' words of simijar import , in adyertising to desig-
nate or def-cribe merchandise sold or distributed in inter.stnte COllmerce, that is
not ill truth and in fflct a gift 01' gratuity 01' is not given to the recipiellt thereof
without requiring' the lHuchase of other merchanclise or J'eqniring the l)crform-
ance of some senke inuring l1iredl ' or indircctly 1:0 the benefit of the advertiscr
seller ()' distl'bui or, is considered by the Commission to be a yjolation of the
Federal Trade Commission Act:

The Black case , decided almost six :years later , modified this policy
statement or rule. It did not attempt to radically change the meaning
of the \yord " free . In that case, the question before the Commission
'Was not \\lwthel' an ilrtic1e of merchandise c1esignatecl as '; free" "as
given \yithont charge to the recipient , or as a gift 01' gratuity, but
"hether an article , free of charge, conld be designated as " free" when
the rcceipt and retcntion of snch article \"as conditioned upon the
purchase of another article and full and timely disclosure \yas made
of such condition. As stated ill that c1e.c.ision , the question before the
Commission was:

::lay It businessman doing hl1siness in interstateC:0ll11erCe be cl1argel1 'with
engaging in unfair 01' deceptive ads or practices in yjolatioll of the Federal 'l' rade
CommLssion Ad if he uses the word "free" in his advertising' to indicate that
he is prel1:ned to gi,c something to a purcbaser tree at cha.rge nlJon the purcbase
of some otber article of merchandise ! (Italic supplied.

In determining whether the article desccibcd as " free" by respondent
in that case was given ,,-ithollt, charge , the Commission cone1uclecl that
the article required to be purchased had all established price and that
t.he price at \\hic.h it was being oiIered for sa1e was not in excess of
that established , or " ordinary and usual" , price. It then adopted t.he
reasoning employed jn the brief fiJed 011 behalf of the Commission in
the Supreme Court in the matter of Federal T1'lde OOl/unission 

4 In the l\Iattel' of St,aJlrlanl Disl,riblltrn , Inc. Docket No, 5580 (1955).
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Standanl E(Z,w(ition Society, 302 U. S. 112 (1D37), ,mc1 quoted several

paragraphs from that brief in its opinion. lYe think that the following
pal'agntph :from that brief -which appeared in the opinion suceinctly
st.ates the COllllnission s position with respect to the llse of the \yord
free" in the factual situation then before it:
\Vhen snch an offer of a gift is made , the customer llnder.'tancls from the use

of the wonl "gift" that an article is to be rceein' (11ritholtt (PiY paymel!t being
made tor U. If he is told that it is to be recejyed .' free of charge" if another
article is pL1l'chased the word " tree" call86S him to undcrstaml that he ,is paying
1/0tldil(J tor tlwt artIcle and. only the HSIIU11JJice. for tlie otlle/". If tliis ,is not the
truG situation, therei. 110 free offer and a. customer Is misled by the representation
that he -is to be gi1;en sometJdng tree oj charge. (Italic supplied.

The Black case, therefore, modified t.he earlier interpretation by
permitting the use or the word " free" to describe an article or merchan-
dise which was in fuet free of ehal'ge but whieh -was given to the
re.cipient only upon the purchase of another art.icle or upon the pe.r-

Iormance or some service inuring direct.ly Or indirectly to the benefit
of t.he person making the offer. It did not hold that the ord "free
may be used to describe an article "which is not , in fact, free of charge
or a gift or gratuity.

A necessary corollary to the " rnle. J in the 
Black case. is that a person

can ofIer as " free " an a.rticle whieh may be obtained upon the purchase
or anothe.r article only if the article required to be purchased has an
established market price. This concept is embodied in the Commis-
sion s Guides _Against Deceptive Prices , adopted October 2, 1958.

Guide Y, which relates to " two for one sales" states as 10110\\"s:

Xo statement or representation of an offer to sell twO' articles for the pricc of
one, 0'1' phrase of illilar import, should he used unless the sales price for the
two articles is the IHlvertiser s usual and cuStOl1l1l . retail IJ1'jce for the single
article in the recent , regular course of his business.

(::ate: 'Yl1ere the one responsible fnr a ;; two for the price af onc" claim has not

prcviouSly solc the article anel/or articles, thc propriety of thc mlvertiscd price
for thc two articles is detcrmined lJy the usual and cnsj.ollUll;. retail price of the
single article in the tl'H1c area , 01' areas , \vhcre the claim is made,.

Gnder this Guide, it newcomer to a luarket selling 11 product \yhich
had not previously been sold in the trade area in which he is doing
business would have no basis for claiming that t,YO 01 such pl'odncts
wero being sold 1'01' the price of one.. H:oweve.r, fi ne"Tomer to a
ma.rket, seIJing a product for which ,l m,ual and customary price has
been established in the trade area in which he '''fiS doing business
\,ould be pe.rmitted to sell the product 011 the. basis of " t.\yo for the
price of one" if he complied wit.h the Guide. It should be emphasized
in this connection that the ords ': usnal and customary retail price of



1850 FEDERAL TRADE COMMISSION DECISIONS

Opinion 60 F.

the single article in the trade area, or areas, where the claim is made
which appear in the note to Guide V refer to the price charged by
other retailers for the specifi article offered for sale by the person
making the "two for the price of one" claim (see subparagraph (a) of
Guide I and subparagraph (a) of Guide III), and not to a similar or
comparable article.

In this case, when respondents began to ofler 1\1n1'Y Carter paint on
the basis of "buy one and get one free , there "' as no usual and custom-
ary price for a gallon or a quart of that particular brand of paint.
Respondents contend , however, that usual and customary prices were
established for their product because they refuscd to sell a singlc can
at less than the list price of $6.98 a gallon and $2.25 a quart and

because fary Carter paint was of comparab1e quality to other brands
of paint selling at these prices. ,Yith respect to the latter point , the
hearing examiner prope1'y refused to consider evidence offered by
respondents to 8hO'v that :Mary Carter paint. '''fiS comparable to any
other brand of paint selling at $6.98 a gallon or $2.25 a quart. Such
evidence would be completely irrelevant to the issue of whether re-
spondents ' pa.int was usually and customarily sold at those prices.

That respondents refused to sell a singJe can of Mary Cartcr paint
at less than the list price of $6.98 a gallon or $2.25 a quart is only
one factor to be considered in determining whether these amounts

were the usual and customary prices of such paint. ,Vhat is more
important is that a purchaser paying $6.98 or $2.25 was entitled
to receive and did receive two gallons or two quarts as the case may
be. In other words, respondents sold their products in units of two
and the price for each unit was $6.98 or $2.25. Although there may

even have been a few isolated instances where a purchaser paid the
Jjst price and refused to take the second can, it is obvious that re-
spondents have usually and customarily sold two cans of paint for
the so-called single can priee. Certa.inly, under the circumstances
respondents could not, for example , change their advertising to read
usually and regularly $6.98 per gaIJon now two gallons for $6.98"

Weare in full agreement, therefore, with the hearing examiner
fiding that the amount designated in respondents' advertising as

the price for a can of Mary Carter paint is not the usual and regular
price per single can but the usual and regular price for two cans.

Respondents also take issue with the hearing examiner s conclu-

Ii In a somewhat Ilnalogous situation" we have held that the price at which a combi-

nation of books and other merchandise was ordinarily sold was the usual and regular
price of that combination find not the sum of the prices at which single items in that

combInation had been cflered for sale and had, in fact. been sold on a few occasions. IIi
the Matter of Encyclopedia Britannica, Inc. Docket o. 7137 (1961).
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sion that even if respondents ' practice of offering Mary Carter paint
on the basis of "Buy one and get one free," had been permissible
when the offer was first made, "by lapse of time the practice would
have lost its character of providing a frce article incidental to a pur-
cha.se and would ha VB merged into a ' two for $X' pricing arrange-
ment , not a ' two for the price of one ' arrangement" . 1Vhile the hear-
ing examiner erred in assuming, as he apparently did , that the list
price of respondents ' paint WftS the usual and regular price of a single
can when respondents ' offer ,vas first made , his conclusion that a "free
offer may beeome invalid "by lapse of time" does not conflict with

the Commission s decisions in Black and Book-of-the-i1onth Olub'
Respondents contend , in this connection , that, these decisions are au-
thority against making the time over ,,' hich a "free" offer may con6nue
decisive or even a consideration in determining its legitimacy.

The facts of this case are clearly distinguishable from those of the
two cases upon which respondents rely. In this case, the item re-
quired to he purchased in order to obtain another article has always
been sold with the so-caIJed "free" "rticle. Consequently, even if
the item required to be purchased , i. , a single can of Mary Carter
paint, had had a usual and regular price when the offer was first
made , the price would eventually become the usual and regular price
of two cans of paint. In Blade and Book-of- the-M onth Club how-
ever, while the policy of offering "free" books was a continuing one
the merchandise required to be purchased in order to obtain a "free
article was not always the same merchandise. In other words, the
respondents in those cases made a series of offers involving entirely
different books at varying prices, not a continuing offer of a com-
bination of the same two articles, as respondents in this caSe have
done. Moreover, the cases are disinguishable in other respects. In
Book-of- the-i1onth Olub the respondents advertised that a member
of the Club would pay no more than the publisher s set price for
each book-of-the-month, the price you would pay in any retail store;
indeed , frequently you pa.y less . This representation was never
challenged and apparently was accepted as true by the Comuljssion.
Furthermore , it appears that in Black books required to he purchased
at stated prices in order to obbtin a " free" arHcle were usuany a.nd
regularly sold by that respondent at thosc prices without the "free
article since the "free:' offer was limited to new members. Conse-
quently, it appears that the Commission had no occasion to decide
in ejther case whether the usual and regular price of a book required

e In the Matter of Book- ot- the-Month Club, Inc. , et (/1. , 50 F. C. 778 (1954).
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to be purchased in order to obtain a " free" book might at some future
date become the usual and regular price of both books.

Summarizing our conclusions on this phase of respondents' appeal
it is our opinion that the policy statement with respect to the use of
the word "free" announced in the Black dceision is not applicable to
respondents ' advertising' since a usual and regular price had never been
established for a single can of :Mary Carter paint. Each of the
amounts c1esig11atec1 by the respondents in their advertising as the
price per single ean of J\:a.ry Carter paint has, in fact, been the usual
and regulaI' price of two cans of such paint , and not one, as repre-
sented. The cost of the second enn of paint was included in the price
pa.icl by the purchaser, and this second can , there.fore , \Vas not given as
a gift or gratuity or free of charge to the purchaser.

Respondents have aIso taken exception to the hearing examiner
refusal to consider certa.in evidence. As stated above , evidence offered
by respondents for the purpose of showing that .Mary Carter paints
are comparable to national brand paints was properly excluded by the
hearing examiner as irrelevant to any of t.he issues in this proceecling.
Evidence offered by respondents to show why they had adopted the
merchandising practices ,vas also prope.rly e.xc1uded by the hearing
exa.mil1el'. \Vhatever respondents ' motive may have been , it, eannot
justify practices found to be misleading and deceptive , and the hearing
examiner did not err in refusing to consider this evic1enee. Ferle1'(,l

T1'ade G01nm;138ion Y. Algmna Lrwnber 00. 2911J. S. 67 (1934).
R.esponc1ents' final exeeption to the initial decision relates to the

order to cease and desist conta.ine.c therein. Theil' contention on this
point is also without merit. They have not submitted any proposed
modifications of the order nor made any suggestions as t.o how the
order should be changed , but merely attack it as being " inapposite
anc1unjustified". Apparently they believe that it shoulc1 be framed
in the language of the policy statement a,nnonneed in the Bla.ok case.

Such an order would not be appropriate \ however, since, as "We have

held , tIll, article offered by respondents as " free:' was not given free
of eharge to the purchaser of another article for which a l1sual and

regular price has been estRblishec1. The orcler as drafted would pro-
hibit respondents from misrepresenting the usual and regular price
of the prodncts they sell and from using the word "free ': or similar
words to describe a,ll article of merchandise which is not given as a
gift or free of charge to the recipie1lt. The order aderl1late1y coveTS

tlle practices engaged in by respondents and cannot easily be
misnnderstood.




