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ORDEn DISI'HSSING THE CO:1IPLAINT

This matter having been heard by the Comrnission upon the appeal

of the respondent from the hearing examiner s initial decision , and
the Comn11ssion having considered the briefs find oral argument:

1 t is ordered That the complaint be, and it hereby is , dismissed.
By the C01nmission, Commissioners I(ern and J\IacIntyre dissenting.

THE J\1A TTEH m

lLAC PAINT & HE FINING CO. , INC. , ET AL.

OHDER , ETC. , IN HEGARD TO THE ALLEGED VIOLATION OF THE FEDERAL TRADE
co::unSSION AC'

Doeket SOSl. COiujJlaint, AUf). 19GO-DccI8ioJ/ , Fcb, 24, 196'2

Onlel' requiring a seller of paillt products in Long' Island City, N. , to cease

misrepresenting its prices in ne\\"SpfllJer a(lv l'tising hy such statement.s as
2 for :1 SHlc--Buy one gallon or quart-Get Qne Free

, "

(?mdily Paint at
Factory Prices , etc. , when tbe customary retail prices were substantially
lower than the amounts listed , t\yO gaitoDs \yere ohvays sold for SG.

tbe price specified for one , and tile advcl'isel! prices were two to four timcs
as much as factory prices.

CO:lIPLAIXT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , having reason to believe that Ohmhw Paint &
Hefining Co. , Inc. , a corporation and Clm-rles A. Jacobs , individually
and as Ul offcer of Ohmlac Paint & Refining Co. , Inc. , and Betty
Jordan Paint Factories , Inc. , a corporation , and Irving Rubin, Sidney
Jacobs and Charles A. Jacobs , indivichmlly and as offcers of Betty
Jordan Paint Factories , Inc. , hereinafter referred to as respondents
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint, stating its charges
as follows :

PAHAGRAPH 1. Respondent Ohmlac Paint & ReGning Co. , Inc. , is
a corporation organized , existing and doing business under and by
virtue of the laws of the StaLe of New York, with its oiiee and
principd place of business located at 41-'10 Crescent Street, Long
Island City, Y. Individual respondent Charles A. .Jacobs is an
offcer of Ohrnlac Paint & Refining Co. , Inc. , and his address IS the
same as that of said corporate respondent. Hespondent Betty Jordan
Paint Factories, Inc. , is a corporation organized , existing and doing
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business under and by virtue of the laws of the State of K ew York
with its principal offce and place of busines located at 24-13 Bridge
Plaza North, Long Island City, N.Y. Individual respondents Irving
Rubin , Sidney Jacobs , and Charles A. J aoobsare offcers of Betty
Jordan Paint Factories, Inc., and their addresses are the same as

that of said corporate respondent.
Respondent Betty .Jordan Paint Factories , Inc. , is a whol1y owned

subsidiary of respondent Olmllac Paint & Refining Co. Inc., and
the individual respondents, Charles A. Jacobs , Irving Rubin, and
Sidney Jacobs , cooperate in formulating, directing and control1ing the
policies, acts and practices of the said corporate respondcnts , includ-
ing the acts and practices hereinafter set forth.

PAR. 2. Respondents are now, and for more than two years last past
have, engaged in the business of selling and distributing paint and
related products to the public lmder the label or trade name of "Betty
Jordan" through retail outlets located in the States of Connecticut
and New York.

PAR. 3. In the course and conduct of their business respondent
Ohmlac Paint & Hefining Co. , Inc. , manufactures Bctty Jordan Paint
in a factory owned and operated by it in Newark, New Jersey, and
upon order by respondent Betty Jordan Paint Factories, Inc., the
parent corporation ships 01' causes such paint products to be shipped
from the State of New J crsey to the Betty Jordan paint stores in
the States of Connecticut and New York, where said products are
sold at retail, and respondents thereby maintain, and at all times
mentioned herein have maintained, a substantial course of trade in

said paint products in commerce, as "commerce" is defined in the
Federal Trade Commission Act.

PAR. 4. Respondents advertise their paints in various newspapers.
Among and typical, but not all inclusive, of the statements con-
tained in such advertisements are the following:

for the Gal with Horne Decorating on Her Mind
o"r 

. . . 

PAINT TWO ROO::dS

FOR THE PRICE OF ONE!
(picture of

a girl
pointing a

pencil at

certain
words in the
advertisement)

during BETTY JORDAJ\S

2 for 1 SALE

BUY ONE
GALLO:\
or quart

GI"T OKE
FREE
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There g.no time to lose while the 2-for-l Sale is on.
'" . '" Only Betty Jordan can make this offer beca use
only Betty Jordan sells direct-to-you through
factory branches. There are no middlemen
profits . '" . no fancy stores or sellng

fixtures '" '" . PLUS TREMENDOUS SAVINGS during
the 2-for-l Sale. So make your selections now. . .
BUY ONE gallon or quart. GET ONE FREE!
SA:rISFACTION GUARANTEED
Your Money Back On 'Cnuserl Portion of Your Paint
Purchase If You Are Not Completely Satisfied
QUALITY PAIKT AT FAOTORY PRICES (And NOW the Second
Gal. or Qt. is FREE)

ALKYD FLAT ENAM- Exterior House Paint Decor-Tex LATIDX
EL FRgE TINTING FREE . TINTING FLATSERVICE! SERVICE I NOW 2-For-The-Price-
NOW 2-

)j~

or-'l'he- Price- NO\V 2-For-The-Pnce-' Of-
Of-l! $5.98 l! $5.981 In colors Slightly

. . . '" . '" '" '" . '" 

I Higher. $6.
Cement and Stucco Paint SEMI-GLOSS Floor and Deck EnamelREE TI;: TI1\ EN Al\fEL XOW 2-For-The-Price-SERVICE FREE 1'INTLroG
NOW 2-For-The-Price SERVICE! Of-

:1 . '" '" '"
Of-1! $6. XOW For-The-price-

'" '" '" . '" Of-1: $6.

(Picture 

can of
paint)

$6.

SOLD ONLY IN FACTORY BRANCHES
BETTY ,JORDAN

PAINT FAOTORY
(Picture of

can of paint)

PAR. 5. Through the use of said advertisements, and othcr similar
thereto not specifically set out hcrcin, respondents represented , dircctly
or by implication, that the usual and customary retail price of each
can of Betty Jordan paint is the price desi/,'lated in the advertise-
ment; that this advertised price is a factory price; and that if one can
of Betty Jordan pJlint is purchased at the advertised price, a second
can will be given "free , that is, as a gift or gratuity without cost to
the retail purchaser.

PAH. 6. The aforesaid advertisements referred to in paragraph 4

were blsB, misJeJlding and deceptive. In truth Jlnd in fact, the
usual and customary retail price of each can of Betty J ordJln paint
was not the price designated in the advertisements but was sub-

stantially less than such price. The advertised priccs wcre not the
prices charged by the factory for said paints, but were substan-
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tially in excess thereof. The second can of paint was not "free , that
, was not a gift or gratuity, and was not given without cost to the-

retail purchaser since the purchaser paid the advertised price 'which
was the usual and regular retail selling price for two cans of Betty
Jordan paint.

PAR 7. In the conduct of their business, at all times mentioned
herein , respondents have been , and are now , in substantial competition
in commerce, with corporations , individuals and firms engaged in the
sale of paint and related products of the same general kind and nature
as that sold hy respondents.

PAR. 8. The use by respondents of the aforesaid false , misleading
and deceptive statements, representations and practices has had ancl
now has, the capacity and tendency to mislead members of the pur-
chasing pubEe into the erroneous and mistaken beEef that sllid stllte-
ments and representations were ttnd are true and into the purchase of
substantial quantities of respondents ' products by reason of said er-
roneous and mistaken belief. As a consequence thereof, substantial
trade in commerce has been , and is being, unfairly diverted to respond-
ents from their competitors and substa.ntial injury has tlwl'eby been

and is being, done to competition in commerc.e.

PAR. 9. The aforesaid actsancl practices of respondents, as herein
alleged

, '

were and are all to the prejLHlice and injury of the publie
and of respondents ' competitors and constituted , and now constitute
llnfn.il' and deceptive nets and practices and unfair methods of compe-
tition, in commerce , within the intent :111(1 meaning of the Federal
Trade Conunission Act.

ilIi'. Arthur B. EdgelOoTth for the Commission.
311' llhl.JTay Glantz of New York , N. , for the respondents.

INITIAL DECISIOX BY HARRY R. I-Ir::'' KES, HEAliNG EXA::IINER

By c01nplaint issued August 22 1060 the respondents in this pro-
ceeding were charged with violation of Section 5 of the Federal Trade
Commission Act in the sale and distribution of p lint and related prod-
ucts lUlcler the Jabel or trade nnme of "Betty J orclan." By ans\ycr
fi10(1 December 27 , 1960, respondents admitted certain of the aJlegat.ions
of the complaint, but denied that any of t.heir actions constituted
violations of the Act and asked that the complaint be dismissed.
Hearings were held and nJl parties given an opportunity to file pro-
posed findings and briefs. Counsel supporting the complaint has filed
such findings and brief, but none of the respondents has done so.
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FINDINGS OF FACT

1. Respondent Ohmlac Paint & Hefining Co. , Inc., hereinafter re-
ferred to as Ohmlac, is a corporation organized , existing and doing
business under ,md by virtue of the laws of the State of N ew York
with its offce and principal place of business located at 41-40 Crescent
Street, Long Island City, Y. Individual respondent Charles A.
Jacobs is the president of Ohmlac, and his address is the same as that
of t.he corpora60n.

2. Respondent Betty Jordan Paint Factories , Inc. , hereinafter re-
ferred to as Betty J ardan , is a corporation organized, existing and
doing business under and by virtue of the laws of the State of New
York , with its principal offec and place of busincss located at 24-13
Bridge Plaza 1\orth , Long Island City, Y. Individual respondents
Irving Rubin , Sidney Jacobs , and Charles A. Jacobs are offcers of
Bctty Jordan , and their addresses are the same as that of said cor-
poration.

3. Betty Jordan is a wholly-owned subsidiary of Ohmlac, and the
individual respondents , Charles A. Jacobs , Irving Hlibin , ,md Sidney
Jacobs i'ormulated , directed and controlled the business activities of
Betty Jordan from the date of its incorporation untl October 1960;
thereafter, respondent Irving Rubin ceased to be an employee of
Betty Jordan , while con6nuing as an offcer. 

4. l espondent Betty Jordan and the individual re"pondcnts are
and since September 1957 have been , engaged in thc business of sell-
ing and distributing paint and related products to the public under

the label or trade name of "Betty Jordan " through retail distribution
outlets located in the States of Connecticut and cw York.
5. Respondent OhmJac manufactures paints and upon order by

Betty Jordan ships or causes paints to be shipped from the Ohm1"c
factories in N cw Jersey to the Betty J ardan Paint stores in the States
of Connecticut anc11\ew York, where such products are sold at retail
and respondents thereby lnaintain , ana at all times mentioned herein
have maintained , a substantial course of trade in snch trade products
in commerce as "commerce" is deJined in the Fec1eral Trade Commis-
sion Act.

6. Hespondent Irving Rubin , as president and store supervisor of
Betty ,Jordan , v.isited rlll the Betty .J orc1an retail stores t,o check on
their operations and placed some of the advertising in question for
Betty Jordan in various local ne"\vspapers. In his work at Betty
Jordan between ID57 and ID60 , he ""as supervised by the other incli-
vidual respondents , Sidney .Jacobs and Ch,ules A. .hcobs. Mr. Rubin
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was also plant manager of Ohmlac at one time, but not while employed
by Betty Jordan.

7. Hespondent Charles A. Jacobs is the president and principal
operator of Ohmlac, as well as an offcer of Betty Jordan who super-
vised , among other things, the advertising activities of respondent
Ruhin as store supervisor of Betty Jordan.

8. Respondent Sidney Jacobs is an offcer of Betty Jordan who at
times also supervised the activities of respondent Rubin while em-
ployed at Betty Jordan.

9. Respondents Ohmlac and Betty Jordan utilized the same offce
space. Betty Jordan , however, has its own bookkeeper and sales force.
Ohmlac also has its own clerical staff, although Ohmlac s invoices

for paint shipped to Betty .J ordan stores are prepared by Betty
Jordan s bookkeeper.

10. Betty Jordan and the individual respondents have advertised
Betty J ardan paints in various newspapers and over television and
radio. Among and typical of the statements eontained in newspaper
advertising are the following:

for the Gal with Home Deeorating on Her Mind
),TO'" . . . PAIKT TWO ROOMS

:B~OR THE PRICE Ox' O::E!
during BETTY JORDAN'

(picture of a girl
pointing a pencil at eertain
words in the advertisement)

2 for 1 SALE

BUY OKE
GALLON
or quart

GET ONE
REE

There s no time to lose while the 2-for-l Sale is on. * '" * Onl
Betty Jordan can make this offer because onlY Betty Jordan sells
direct- to-you through factory branches. Tbere are no middlemen
profits. . . llO faDcy stores or selling fixtures '" .. .. PLUS
TRFDJEXDO"CS SA VIXGS during the 2-for-l Sale. So make
our selections now. . BUY OKE gallon or quart. GET O:\T

FREE!

(Picture of

can of paint)

SATISFACTION Gt:ARAXTIJED

Your Money Bark on Fnmed Portion of Your Paint
Purchase If You Are Kot Completely Satisfied
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QUALITY PAIN'!' AT FACTORY PRICES (And NOW the
Second

Gal. or Qt. is FREE).

ALKYD FLAT
EJ\A 1JL
FREE TIN'l'IKG
SERVlCE

I NOW 2-for-The
Priee-of-l. $G.

'" '" '" * '"

Cement and Stucco
Paint

i FREE TINTINGSERVICE!
NOW 2-For-Tbe
Price-Of- $6.

'" * '" "'..

(Picture of

can of paint)

Exterior House Paint
FREE TINTING SERV-

lCE

Decor-Tex LATEX
FLAT

XOW 2-For-Tbe
Price-of-

, NOW 2-For-The
Price-Of-l! $5.

'" '" '" * '"

i In-Calms
! Slightly Higher $6.

"'.. '" * '"

Floor and Deck EnamelSEM1-GLOSS
EKAMEI,I

FREE TI:\TIKG SERV-
ICE!

::TOW 2-For-'l'he
Price-Of-

'" '" '" '" '"

Now 2-For-The
Price-Of- $6.

86.

.; '" *'.. '"

SOLD ONLY IN FACTORY BRAKCIIES

l'TY JORDAK
PAINT FACTORY

11. Through the use of said advertisements Betty Jordan ,and the
individua.l respondents represented , directly or by jmplication, that
the usual and customary retail price of one can of Betty J orclan

paint is the price designateu. in the advertisement; that this advertised
price is a factory price; and that if one can of Betty J oTdan paint

is purchased at the advertised price, a second can will be given free
to the purchaser.

12. The advertisements referred to were false, misleading and decep-
t.ive. Tn truth and in fact the usual , customary retail price of one

ean of Betty ordan paint was not the price designatBd in the adver-
tisement but was subst.antially less than such price. KOT ",vas the

second can of pRint "free.:' ,Yhereas t.he advertisements specified
a price for one gallon of paint (e.g. $6. 98 for semi-gloss), in fact it
was sold for half that price, inasmuch as t1.()O gallons were always sold
for $6.\)8. J\10reover, the use of such words in the advertisement as

sa.

" "

buy now now two for the price of one" confirmed the im-
pression that the $6.98 price lor one gallon was the usual and regular
priee, whereas the $6. D8 price was real1y the customary price for two
gallons.

18. The advertised prices were

corpomte name of Betty Jordan
not f.actory prices. Despite the

(Betty Jordan Paint Factories




