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IN THE MATrER 0"'

HARRY J. ASLAN DOING Bl:SINESS AS HARRY ASLAN
CO. ET AL.

CONSENT ORDER, ETC., IX REGARD TO THE ALLEGED VIOLATION OF THE

FEDERAL TRADE C03unssIOX ACT

Docket C-124. Compla.int , Apr. 25. 196Z-Deci8ion , Apr. 196,z

Consent order requiring 13 California shippers of white muscat juice grapes,
used primarily for \vine-making, in the FreslJo area-their shipments and
sales of which d.uring the 19G1 season represented more than halt of all
interstate carlot. shipments made from California--to cease cOllspiriug to
fix and adhere to minimum prices for juice grapes, as they did at a series
of meetings held beginning abont mid-September of HJ61. slightly prior to
the shipping season, and continuing to early October.

COMPL\IXT

Pursuant to the provisions of the Federal Trade Cmnmission Act
(U. C. Title 15 , Sec. 45), and by virtue of the finthority vcsted in it
by said Act, the Federa-l Trade Commission , hrrving reason to lw.lic\'
that the parties named in the caption hereof, and more particularly
described and referred to here.inafter as respondents, ha yc violated
the provisions or Section 5 of said .Act, and it appearing to the Com-
mission that a proceeding by it in respect thereto would be in the
public interest, hereby issues its cmnplaint., stating its charges in
respect thereto as follows:

PARAGRAPH 1. I-IaITY T. AsIan, individlla-lly and doing business as
HaITY AsIan Co. , has plac"s of business at Kingsbury and Del Hey,
Calif., with his principal phce of business at 1060 Simpson Street
Kingsburg, Calif.

L. 'Y. Crosby, individually and doing business as Del Rey Fruit Dis-
tributors, has his afIce and principal place of business at 12480 E.
American Avenue, Del Rey, Calif.

Giannini Fruit Sales , Inc. is a corporation organized and existing
under and by virtue of tbe hws of tbe State of California witb it offce
and principal place of business at 496 South N. Street (P. O. Box 155),
Dinuba, Calif. In 1961 its oiIccrs, who were also its directors , \yere
Leroy G. Giannini , president; Wayne H. Towne, vice president; and
Ruth E. Giannini , secrctary- treasurer.

Chris Sorensen Packing Co. is a eorporat.ion organized and exist-
ing under and by virtue of the la.ws of the State of California with its
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offce and principal place of businPBs at Newmark Avenue (Box 338),
Parlier, Calif. In lD6l its offcers were Chris Sorensen , presidcnt;
George Domoto, vice president; James Ruby, treasurer; and Chris
Sorensen, Jr. , secretary. The directors were Ir. and 1\lrs. Chris
Sorensen and James Ruby.

Edwin L. BfLrr, Sr. , Edwin L. Barr, Jr. , 1\lerlc Barr and Caroline
Barr, indivichmlly ,uld as co-partners doing business as Barr Packing
Company, a patnership, have their offce and principal pI ace of busi-
neBS at Seventh and L StreeJs (P.O. Box 207), Sanger, Calif
Tennis H. Erickson, individually and doing business as Erickson

Packing Company, has his office and principal place of business at
American anel Portola Streets, Del RBY, Calif.

,Vil1iam P. Condry, H. Y. Hamilton and Samuel B. I andal1, in-

dividually and as co-partners doing business as Ban Packing Com-
pany, 11 partnership, have their offce and principal place of business

at Sanger, Calif.
John B. Jorgensen , Sr. , individually and doing busine6s as Jorgen-

sen Farms , has his offce and principal p1ace of business at First and
East Grant Streets, Selma , Calif.

Jack Young, individually and doing business as Y oungst.mvn Grape
Distributors, has his offce and principal place of business at 16th
Street (Box 271), Reedley, Calif.

Ral1antine Produce Co. , Inc. is a corporation orga-nize.c and e,xisting
under and by virtue of the la,,s of the State of California with its
offce and principal place of business at (Box 185) Sanger, Calif. In
1061 its offcers, who \Y81'e aIso its directors , were Herman A. Albertson
president; Virgil E. Rasmussen , vice president; and Ed Schoenburg,
secretary-treasurer.
Bianco Packing Co. , Inc. is a corporation organizecland existing

under and by virtue of the laws of the State of California with its
offce and principal place of business at 930 M St.reet (Box 274),
Sange.r, Calif. In 1961 its officers , who were also its directors, were
AIpllOnse Bianco, president, Dominic Bianco, vice president, and

Anthony Bianco

, .

Jr. , secretary-treasurer.
iike Fierro and Vaughn Gira-zian , individually and as co-partners

trading as G & F Fruit Distributors , a pa.rtnership, have their offce
and principal place of business at 3D400 14th A venue, \Vest, J\:ingsburg,
C,Llif.
Floyd J. Harkness, Inc. is a corporation organized and existing

under and by vi,tue of the laws of the State of California, doing
business as lTnitecl Packing Co. , with its offce and principal place of
business at 21G Rowell Building, Fresno, Calif. In 1961 the offcers
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of the corporation were Floyd J. Harkness , Sr. , president; W. Hoyt
Colgate, vice president, and Floyd J. Harkne.ss, Jr. , secretary-treasurer.
The diredors of the corporation were its offcers and Molly Harkness
and Harriette Colgate.

PAR. 2. All of the respondents herein are and for the several years

last past have 'been engaged in the business, anHJng others , of selling
and shipping juice grapes to various purchasers thereof. J nice grapes
as distinguished frolrl1 table stock grapes , are raised and sold primarily
for the purpose of wine,making. R.espondents in the course and con-
duct of their business of selling and shipping juice grapes during t.he
1961 season and in previous years have all sold such grapes to pur-

clulsers located in Canada and in States othe.r than the State of CaJi-
foruia and the District of Columbia. Respondents have caused such
grapes so sold to be transported and shipped to the places where such
purchasers -were located. All of the respondents herein during the
1961 season were engaged in commerce, as "coilnerce" is defined in
the Federal Trade Commission Act in connection with the sale and
shipment of juice grapes.

PAH. 3. The great bulk of all grapes produced in the United States

whether for juice or table purposes comes from the State of California.
During the seasons for each year from 1950 through 19GO California
carlot rail shipments of grapes have exceeded 98% of t.he total of such
shipments in the United States. And of the total California carlot

rail shipmcnts of grapes in each of these years, 1110re than 05% rep-
resented interstate carlot rail passings. Few, if any, juice grapes are
shipped throughout the LTnited States from any State other than

tl1fornia.
Juice grapes may be separated into two classes, namely, black juice

grapes and white juice gra.pes. There a.re a number of different kinds
of varieties of grapes within each classification. In the black juice
class the great bulk of interstate carlot rail passings from California
during each of the years since 1950 has been composed of Alicante and
Zinfandel grapes. In the white juice category such shipments during
each of the same years, except for 1950, were composed of more than
95% of :Muscat grapes.

The shipping season for juice grapes in California generally com-
mences about the first of September for black juice and about mid-
September for white juice grapes, and extends to the end of October
or the first few days of November for both classifications. The great
bulk of these gJ'apes , however , is shipped in a much 1n01'e conccn-
trated period. To illustrate, during the 1960 season more than 95%
of California carlot rail shipments of white juice grapes occurred
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during the period between the weeks ending September 17 and Octo-
ber 22.. A comparable illustration for black juice grapes during the
saHlO season reflects 1110re than 95% of shipments occurring during tho
period between the weeks ending SeptembCI' 17 and October 29.

The production a.nd shipping areas for black juice grapes in the
State of CaJifornia are substantially larger than for those in the white
juice classification. By way of illnstration , in the 1960 season inte.r-
state carlot fflil passings of California grapes for the black juice class
emanated from loading stntions within 11 counties while the corre.
spanding figure for white juice grapes embraced only five counties.
Production and shipment of 'white juice grapes is largely concentrated
in an area within a 20 to 30 mile radius of Fresno. Of all interstate
carlot rail passings or v.hite juice grapes in California during 1DGO

more than 99% were :Muscat grape and more than GOo/ of this total
emanated from loading stations \\ithin Fresno Count.:.\'. All respond-
ents herein , ,vitl1 the exceptioll of Giannini Fruit. Sales, Inc. , lwve, their

offces and places of business in communities included among such
loading stations.

PAR. 4. Respondent grape shippers as n group do now and for sev-
eral years last past have occupied a strong and dorninant position in
the business of shipping and seDing juice grapes , partier,larly white
juice :Muscat grapes. For example , their combined shipment.s of such
grapes during the 1961 season approached or exceeded 1 000 cadots

or the eqlliv L1ent thereof. From the time in September when they,
or seme of them , commenced shipments of Iuscat grapes through
October 7 , 1961 , such shipments in the aggregate repl'esentec1mol'e than
50% of total carlot equivalents of all interstate passings of such grapes
from California.

PAR. 5. Each of the re.c;pondents herein is and has been in competi-
tion with one or marc of the other respondents and ,;yith other shippers
and vendors of juice grapes not parties hereto , in the sa1e and distribu-
tion of juice grapes in commerce , as "commerce" is defined in the
Federal Trade Commission Act, except to the extent that actual and
potential c.ompetition has been hindered , lessened , restricted , restra-inec1

and eliminated by the ads and practices hereinafter alleged.
PAR. 6. Respondent shippers herein haveag-reed , combined, con-

spired or otherwise engaged in a course of dealing or reached a com-

mOn understanding to fix and estab1ish minimum prices for juice grapes
during the shipping season for 1961 to which they would and did
adhero and below which they did not and would not sell. The result
of this combination , conspiracy, conrse of dealing or common under-
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stan(bng as heretofore allegecl, and acts and practices engaged in by
respondents pursuant thereto, has been or may be to unhwfully hinder
restrain Hnd destroy competition between and among respondents here-
in and others not parties hereto who are engaged in the sale and dis-
tribution of juice grapes in commerce, as "COllUnel'Ce " is defined in the
Federal Trade Commission Act.

\R. 7. The agreement, combination, conspiracy, course of deal-
ing or common understanding fll10ng respondents to fix and ndhcl'c
to mininnul1 prices lor juice grapes ,vas reached at a series of meet-

ings nJnong which were those hc1cl in Sanger, California. These meet-
ings were held at intervals of 11 few days or a. ,yeek beginning about
mid- September of 1861 at or slightly prior to the commencpment of
t.he shipping season for juice grapes and continuing thereflfter to a
date ,yithin the first few days of October. Each of the respondents
herein or a representatiye or represelltatiyE'S thereof attended one 
marc of these meetings. ,Among the matters d1scllssec1 and agreed

upon, at such meetings ,Yf're mininllll prices to be chargeel and ad-
hered to in the sale of :3111scat grapes.

PAR. 8. Respondents shipments anel sales of juice grapes, particu-
lnrly \\hite J'tnscat, during the 1D61 se.ason through October 7 , 1\)61

represented more than half of a11 inte-rstate CH1'1ot shipments or the

eqn1Vtdellt, of such grapes made 1rom Ca1ifol'nia tlncl the grefltest pcr-
centag.e of such sales ,yere made pursuant to the agreement , combina-
tion , course of dealing or C011110n nnderstrmc1ing re Lched by and

aIlong the respondents as heretofore alleged.
PAR. 9. The capacity, tendency and enect of said agreement, under-

standing, eonspiracy, combination or COllrse of dealing, and the acts
and practices of the respondents and each of theIn done and performed
pursuant thereto and in furt.herance thereof arc now and have be,

01' may be to substrtntially lessen , restrain , restrict a,nel prevent price
competition between and among sltid respondents in the sale of juice
gra.pes and , because of respondents ' uominant position as a group in
this business, 11ave had and now have or may have the effect of creat-
ing high and artificial prices to purchasers thereof in interstate
commerce.

PAR. 10. The concerted acts and practices of the respondents , all

and singularly, as hereinbefore set fort.h , are to the prejudice and

injury of the public and constitute unfair acts and practices and un-
fair met.hods of competition within the intent and meaning of Section
5 of t118 Federal Trade Commission Act.
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DECISIOX AXD ORDER

The COlmnission having heretofore determined to issue its com-
plaint charging the respondents nllmed in the caption hereof with

violation or the Federal Trade Commission Act, and the respondents
having been served with notice or said determination and with a copy
or the complaint the Commission intended to issu.e, together with a
proposed form or order; and

The respondents and counsel ror the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein , a statement that the signing or said agremnent is ror
settlement purposes only and does not constitute an admission by re-
spondents that the law has been violated as set forth in such complaint
a.nd waivers and provisions as required by the Commission s rules;

and
The Commission , having considered the agreement, hereby accepts

same , issues its complaint in the fonTI contemplat.ed by said agree-
ment., makes the following jurisdictional findings, and enters the
follO\ving order:

1. Respondent Harry J. AsIan, individually and doing business as
Harry AsIan Co. has places of business at IGngsburg n,ncl Del Rey,
Calif., with his principal place of business at lOGO Simpson Street
IGngsburg, Calif.

R.esponc1ent L. ,Yo Crosby, individually and doing business a,s Del
Hey Fruit Distributors, has his offce and principal place of business
at 12480 E. American Avenue, Del Rey, Calif.

Respondent Giannini Fruit Sales, Inc., is a corponltion orga,nized
and existing under an(l by virtue of the Jaws of the State of California
with its offce and principal place of business at 4D6 South N Street
(P.O. Box 155), Dinuba , Calif.

Respondent Chris Sorensen Pa,cking Co. is a corporation organized
and existing lmder and by virtue of the laws oT the State of California
with its offce and principal place of business at K B\vmal'k A venue (Box
338), Parlier, Calif.
Respondents Edwin L. Barr, Sr. , Edwin L. Bllrr, .Jr. , Mer1e Barr

and Caroline Barr, individually and as co-partners doing business as
Barr Packing Company, a partnership, have their offce and principal
place of business at Seventh and L Streets (P.O. Box 307), Sanger
Calif.
Respondent Tennis H. Erickson, individually and doing business

as Erickson Packing Company, has his offce and principal place of
business at Anlerican and Portal a Streets, Del Hey, Calif.

719-003-64-
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Respondents vVilliam P. Condry, H. Y. Hamilton and Samuel B.
Randall , individually and as co-partners doing business as Hall Pack-
ing Company, a p"rtnership, have their offce and principal place of
business at Sanger, Calif.

Respondent John B. Jorgensen , Sr. , individually and doing business
as Jorgensen Farms, has his offce and principal place of business at
First and East Grant Streets, Selma, Calif.

Respondent Jack Y oUllg, individually and doing business as Y oungs-
town Grape Distributors , has his offce and principal place of business
at 16th Street (Box 271) , ReeeUey, Calif.

Respondent Bal1antine Produce Co. , Inc. , is a corporation organized
and existing under anclby virtue of the Jaws of the State of California
with its offce and principal place of business "t (Box 185) Sanger
Calif.
Respondent Bianco Packing Co. , Inc. , is a corporation organized

and existing under and by virtue of the laws of the State of CaJifornia
with its offce and principal place of business at D30 1\ Street (Box
274), S"nger, Calif.

Respondents l\like Fierro and Vaughn Girazian , individually and
as co-partners trading as G & F Fruit Distributors, a partnership,
have their offce and principal phce of business at 39400 14th Avenue
West, Kingsburg, Calif.

Hespondent Floyd J. Harkness , Inc. , is a corpora6on organized and
existing under and by virtue of the laws of the State of California
doing business as United Packing Co. , with its offce a,nd principal
place of business at 216 Rowell Building, Fresno , Calif.

2. The Federal 'rrade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

OHDER

It is oTdered That respondents Harry J. As!an , individually and
doing business as Harry AsIan Co. , L. 'V. Crosby, individually and
doing business as Del Hey Fruit Distributors, Giannini Fruit Sales
Inc. , its offcers and directors, Chris Sore,nsen Packing Co. its offcers

and directors, Edwin L. Barr, Sr. , Edwin L. Barr, Jr. , 1Ierle 1hrr and
Caroline Barr, individually and as co-partners doing business as BaTr
Packing Company, Tennis 1-1. Erickson , individually and doing busi.
ness as Erickson Packing Company, \Villiam P. Condry, II. Y. Hamil,
ton and Samuel B. Randa11 , individually and as co-partners doing

business as HaIl Packing Company, John B. Jorgensen , Sr. , individ-
ually and doing business as Jorgensen Farms, Jack Young, inclivid-
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ually and doing business as YoungstolVll Grape Distributors , Ballan-
tine Produce Co. , Inc. , its oflcers and directors, Bianco Packing Cn.
Inc. , its offcers and directors, :\Iike Fierro and Vaughn Girazian , indi-
vidually and as co-partners doing business as G & F Fruit Distributors
and Floyd J. Harkness , Inc. , doing business as United Packing Co. , its

offcers and directors, their respective successors and assigns, agents
representatives and elnployees, directly or through any corporate or
other device, in connection with the offering for sale, sale or distribu-
tion in commerce, as "coITl1erce" is defined in the Federal Trade Com-
mission Act, of juice grapes, do fortlnvith cease and desist from enter-
ing into or continuing, cooperating in or carrying out any planned and
concerted course of action , understanding or agreement between any
two or 1110re of said respondents, or between anyone or more of said
respondents and others not parties hereto , to do or perform any of the
following acts or things:

To establish , fix , or 111aintain the prices or level of prices, or the terms
or conditions of shipment, sale 01' distribution of juice grapes.

It i8 fur.theT ordered That the respondents herein shall , within
sixty (60) days after service upon them of this order, file with the
Conllnission a report in writing setting forth in detail the mallner and
form in which they have complied with this order.

IN TI-IE IATTER OF

ASSOCIATED CONSTRl:CTION PUBLICATIONS ET AL.

OIWER ETC. , I HEGARD TO THE ALLEGED VIOLATIOX OF THE FEm RAL TRADE

CO::\Il\HSSIOX ACT

Docket 7285. Complaint, Oct. 1958-Decision, Apr. , 1962

Order dismissing \vithout prejudice-tbe allegations not having; been sustained-
complaint charging a Detroit association and its 14 member publishers witb
combining ilegally to eliminate competition and to monopolize the ad-

vertising business of advertisers using regional construction trade papers
including limitation of membership to one publication in a given area , al1o-

cation of territories so as to exclude overlapping in circulation , securing of
patronage of advertisers by unlawful means and diverting it from com-

peting publications , and agreements upon prices, discounts , and terms of
sale for advertising space.

CO:::1PLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act , the Federal
Trade Commission , hflving reason to believe that the parties named in
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the caption hereof and hereinafter more particularly dcscribed and

designated as respondents, haye violated and are violating the pro-
visions of Section 5 of said Federal Trade Commission Act, and it ap-
pearing to the Commission that a proceeding by it in respect thereof
would be in the public interest, hereby issues its complaint stating its
charges in that respect as follo,ys:

PARAGRAPH 1. Respondent Associated ConstrucGion Publications is a
non-profit mcmbership corporation, orga,nized and existing under and
by virtue of the laws of thc State of Michigan, with its home offce

and principal place of business located at 2746 Penobscot Building,
Detroit Iich. Said respondent will be hcreinafter referred to as

respondent ACP. Its offcers arc as follows: Richard C. Mertz, Presi-
dent, Robert O. Schaefer, First Vice President, Roscoe Laing, Vice
President , and Gordon L. Anderson, Secretary-Treasurer. The fore-
going individuals, together with Earl P. Keyes , comprise the Board
of Directors and Executive Committee of respondent ACP. The
business address of all the foregoing individual respondents is 2746

Penobscot Building, Detroit , 1)1:ich.

PAR. 2. (a) Respondents Eunice Chapin, Thomas Chapin and
Harold C. Chapin are individuals and co-partners trading and doing
business under the partnership narnc of Chapin Publishing Co. 1.
business address of said respondents is 1022 Lumber Exchange Build-
ing, )'Iinneapolis , j\finn. Said respondents are engaged in the business
of publishing a regional construction public.ation known as CON-
STRUCTIOX Bl:LLETIN.

(b) Respondent Construction Publishing, Inc., is a corporation
organized and existing under tncl by virtue of the laws of the State
of Virginia, with its home offce and principal place of business
located at Peoples Federal Building, Roanoke, Va. Respondent is
engaged in the business of publishing a regional construction publica-
tion known as CONSTRUCTION. Respondent Kenneth O. Dins-
more is an individual and President of respondent corporation;
,"Villiam Beury is an individual and Vice President of respondent
corporation; George C. Stewart is an individual lnd is Secretary of

respondent corporation. The address of said respondents is Peoples
Federal Building, Roanoke, Va.

(c) Respondent Construction News , Inc. , is a corporation organized
.and existing under and by virtue of the la.ws of the State of Arkansas
and its business address is Post Offce Box 2421 , Little Rock , Ark.
Respondent is engaged in publishing a regional construction publica-
tion known as CONSTRUCTIOX NE'\YS. Respondents Ray Metz-
ger, E. L. Gaunt, ?\'arie j\Ietzger are individuals and President , Vice



ASSOC. COXSTRGCTION PUBLICATIONS ET AL. 855

853 ComplaiDt

Presiden t
poration.
Ark.

(d) Respondent Reports Corporation , Inc. , is a corporation orga-
nized and e"isting under and by virtue of the laws of the State of
New Jersey, and respondent's business address is 6 South Orange
Avenue, South Orange, K. J. Respondent is engaged in publishing a
regional construction publication known as COKSTRUCTION:B ER.
Respondents George C. Stewart , Kenneth O. Dinsmore, and Hermon S.
Swartz are individuals and are President, Vice President, and Sec.
retary-Treasurer, respectiveIy, of respondent corporation. Said in-
dividual respondents ' address is the same as the corporate repondent
Reports Corporation , Inc.

(e) Respondents Fred Johnston, Sr., Anna C. Johnston, Fred

Johnston , Jr. , Jerry Johnston , and :Mary Anne Howard are individuals
and co-partners trading and doing business as Construction Digest.
Hespondenls ' address is 101 East 14th Street , Indiamcpolis, Ind. Re-
spondents are engaged in publishing a regional construction publica-
tion known as CONSTHUCTION DIGEST.

(f) J. O. Bowen , as Trustee for Margaret E. Bowen , owns and
publishes a regional construction publication known as DIXIE COK-
TRACTOH , with oJIices at 110 Trinity Place , Decatur, Ga.

(g) Respondent Contract.or Publishing Company is a corporation
organized and existing under and by virtue of the la,\ys of tl1e State
of l\Iichignn, with its home, ofIce and principal plac-e of business

located at 642 Beaubien Street, Detroit, J\ich. This responclent pub-
lishes " publication known as UCH1GAK COKTHACTOR AKD
Dl7IT.DER. Respondents Richard C. :L\ert.z , J ano Euey l\1ertz , and
Rena A. Beardsley are individuals and Presic1ent- Treasurer, Vice
President, and Secretary, respe,ctively, of respondent corporation. Re-
spondents ' address is 6.1:2 Beaubien Street, Detroit , l\Jich.

(h) I espondent Mid ,Vest Hecords, Inc. , is a corporation organized
and exisiting unde.r and by virtue of the laws of the State of l\iissonri
with its home ofrc.e and pl'ineipal place of business located at 2537

:Madison , Kansas City, 1\10. Respondent is engage,c1 in publishing 
regional construction publication known as :VIIn ,VEST COX-
TRACTOR Respondents Elbert E. Smith , Xorman D. Smith , and
Clifford B. Smith are individuals , and are President , Vice President
and Secretary-TreaBurer, respectively, of respondent corporation.
Said individual respondents ' address is the sa-me as the corporate re-
spondent ;Hid ,Vest Hecords , Inc.

and Secretary-Treasurer , respectively, of respondent cor-
Respondents ' address is Post Offce Box 2421 , Little Rock
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(i) Respondent It O. Schaefer, Inc. , is a corporation organized and
existing under and by virt.ue of the laws of the State of Tennessee and
its home olliee and principal place of business is located at 425 DeBali-
viere A venue, St. Louis, 1\10. Respondent is engaged in publishing a
regional construction publication kno",n as MISSISSIPPI VALLEY
CONTRACTOR. Respondents R. O. Schaefer, R. O. Schaefer, Jr.
a.ncll\Iargaret E. Schaefer are individuals and President. and Treas-
urer, Secret.ary, and Director: r.espectively, of respondent corporat.ion.
Said individual respondents ' address is t.he same as the corporate
respondent R. O. Schafer, Inc.

(j) Respondent Construction Publishing' Co. , Inc. , is a corpora-

tion organized and existing lUlc1er and by virtue of t.he laws of the
State of Iassachusetts with its home offce and principal place of
business located at 27 Iuzzcy Street, Lexington , J\Iass. R.espondcnt
is engaged in publishing a. regional construction publication known
as NEW ENGLAND COKSTRliCTION. Rcspondents Hermon S.
Swartz , Dorothy Swartz , Hichanl Nichols , and Charles Goodhue are
individua.ls and President and Treasurer, Secretary, Director, and
Clerk, respectively, of respondent corporation. Said individual re-
spondents ' address is the same as that of the corporate respondent
Constrnction Publishing Co. , Inc.

(k) Respondent Pacific Builder &. Engineer, Inc. , is fl, corporation
orga.nized flnd existing under and by virtue of the la\vs of the State
of "YVashington , and its home offce is located at 2418 Third Avenue
Seattle, ,Vash. Respondent is engaged in publishing a regional con-
struction publication known as PACIFIC BUILDER & ENG INEER.
Respondents Nancy B. Chapin Villiam Anderson, and Llewellyn
"\Ving are indivicluaJs and are President, Vice President, and Secre-
tary- Treasurer, respectively, of respondent corporation. Said in-
dividual respondents ' address is the same as the corporate respondent
Pacific Builder &. Engineer, Inc.

(I) Respondent Mountain Publishing Co. Inc., is a corporation
organized and existing under and by virtue of the laws of the State
of Indiana , with its home offce and principa.l place of business located
at 855 Lincoln Street, Denver, Colo. R.espondent is engaged in pub-
lishing a regional construction publication known as ROCKY JfOuK-
TAL' , CONSTRUCTIOX. Respondents Le",is S. Parsons, Gettie A.
Parsons , and .Tames L. Parsons arc individuals and Pre,sident , Secre-
tary, and Tren.surer, respectively, of respondent corporation. Re-
spondents ' business address is 855 Lincoln Street , Denver, Colo.

(m) Respondent Des-Ayars Publishing Co. is a corpomtion or-

ganized and existing lUlder and by virtue of the laws of the State of
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California, with its home offce and principal place of business located
at 1660 Beverly Boulevard, Los Angeles, Calif. Respondent is en-
gaged in publishing a regional const.ruction publication known as
SOUTHWEST BUILDER & CONTRACTOR. Respondents .Tohn
D. Bowler, Dean 1. Bowler, E. J. Evans, and Jolm D. Bowler, Sr. , are
individuals and President, Vice President, Vice President and Secre-
tary, and Vice President and Treasurer, respectively, of respondent
corporat.ion. HespOlldcnts ' address is IG6() Beverly Boulevard , Los
Angeles , Ca.lif.

(n) Respondent Peters Publishing Co. , is a corporation organized
and existing under and by virtue of the laws of the State of Texas
with its business address as Post Offce Box 1706 , Dallas, Tex. It
publishes TEXAS CONTRACTOR. Respondents ,Y. A. McDonald
vVrn. B. l\lorrison, and B. R. Pruitt are individuals and President

Vice President, and Se.cretary-Treasul'cr , respectively, of respondent
corporation. Respondents' address is Post Office Box 1706 , DaJJas
Tex.

(0) Respondent W estern Builder Publishing Co. , is a corporation
organized and existing uncler and by virtue of the laws of the State of
Wisconsin and its business address is 407 East. Michigan Street.

, .

Mil-
waukee, 'Vis. Respondent is engaged in publishing a regional con-
struction publication known as ,VESTERX BUILDER. Hespond-
cnts Earl P. Keyes , Dorothy C. Keyes , Emil Hoenig, and Arthnr G.
Larsen are individuals and President, Secretary, Vice President, and
Treasurer, respectively, of respondent corporation. Said individual
respondents ' addre. ss is the same as the corporate respondent ",Vestern
Builder Publishing Co.

The individual respondents hereinabove named in their individual
capacities and as copartners and/or as offcers of respondent corpora-
tions promulgate, direct, and control the policies, acts , and practices of
the partnerships and corporations with which they are connected.

PAR. 3. Respondent ACP is a non-stock membership corporation
composed of the fifteen respondent publishers hereinbefore named and
described. It was organized as an unincorporated association by
twelve of its present members in 1938 and incorporated as a JlIichigan
corporation in 1957. It. performs fnnctions commonly performed by
trade associations and in addition sells advertising space on behalf of
its members, employing one or more paid employees for the purpose.
Members pay dues, but most of the revenue expended by respondent is
obtained from members by special assessment or collected in the form
of enrollment fees. The present fee for enrollment as a member is

000.
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PAR. 4. Each respondent publisher named in paragraph 2 hereof
is engaged in publishing a paper or magazine commonly classified and
referred to as a regional construction magazine 0.1' regional construc
tion paper. These are trade papers for the construction industry
conveying news, informative data, and advertising tD those engaged
in the construction industry.

There are in the United States approximately thirty-five regional
construction publications. 10st of the revenue of said publications is
derived from the sale of space for advertising. The remainder is de-
rived from the sale of paid subscriptions.

NIagazines published by the respondents are generally recognized

by advertisers as being well established and well recognized publica-
tions in their regions. Together , respondents enjoy approximately
90% of the nation s regional construction 111agazine advertising

business.
PAR. 5. The respondents are in COlllmerce within the meaning of the

Federal Trade Commission Act in that they sell ,md ship their pub-
lications across state lines to subscribers llTRUY of '\vhnm are located

in states of the Vnited States other than the state of origin of said
shipments. They also exchange with each other and in connection
therewith translnit and/or ship across state lines news items , adverbs-

ing plates, and mats.
PAR. 6. For more than tw'o yeaTs last past respondents have been

engaging in and carrying out, and are continuing to engage in and
carry out a combination, agreement, understanding, and planned corn-
man course of action to eliminate and restrain competition H,mong and
between themselves p"nc1with others and to monopolize in themselves

the advertising business of those using regional trade papers designed
for the construction industry, as an advertising medium. Pursuant
to and in furtheTance of their unlawful combination , agreement, and
planned common course of action, respondents ha, , among other
things , engaged in and used the following acts, practices, and methods:

(a) Created and organized the respondent ACP as an instrumen-
tality through which to caTry out their agreed upon purposes;

(b) So organized a,nd operated ACP as to limit membership to
one publication in any given area;

(c) Allocated territories to members so as to exclude overlapping
in the circulation of their publications;

(d) Used ACP as a means of securing the patronage of advertisers
for themselves and diverting it from competitive publications; and

(e) Have agreed upon prices, discounts, and terms of sale to be
charged or applied for advertising space in their publications.
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PAR. 7. The tendency and effect of the acts , practices, and methods
of respondents, as herein alleged , arc now and have been to' unduly
restrict and restra.in competition; cause injury to' competitors; sta-
bilize prices for advertising in 11lcmbers ' trade papers; impose- a barrier
to the establishment and development of new trade papers; and to tend
to' create in respondents a monopoly in the publication of regional trade
papers for the construction industry.

Said acts and practices of respondents are all to thc injury of
C0111petition and the public and constitute unfair Inethoc1s of C0111peti-
tion and unfair acts and practices within the intcnt and Inealling of

Section 5 of the Federal Trade Commission Act.

1111'. Lynn O. Paulson supporting the eompli,mt.
Mr. Marshall i11. i11assey of Dylcem,a, JOl1es , Wheat, Spencer 

Goodnow of Detroit , JHich. ; and 1111'. John J. Il'Udson of Cib8on, Dunn

&, 

OrotcheT of Los Angeles , Calif. Mr. RobeTt W. J(,' oening, of St.

Louis Mo. ; and Bakel' 

&, 

Daniels of Inc1ianQPolis, Ind. , for

respondents.

Il\TIL DECISION BY JOlIN B. POINDEXTER , HEARI1\G EXA:\IINER

PREL!lIIXARY STATE::IENT

The complaint in the above-entitled and numbered proeceding al-
leges that Associated Construction Publicat.ions, a corporation , its

offcers and members , engaged in a planned corrnon course of action
to monopolize the sale of advertising space in regional trade 1TuLga-

zincs published by the individual member respondent publications
now serving the construction industry in violation of Section 5 of
the Federal Trade Commission Act. They deny in substantial part
the a1Jegations of the complaint.
At the conclusion of the Commission s case- in-chief, counsel for

respondents moved to dismiss the complaint for lack of proof to

sustain the charges. The motion was argued orally before the hearing
examiner and denied. Thereafter, at further heaTings , counsel for
respondents offered oral testimony and documentary evidence in op-
position to the allegations of the complaint. Proposed findings of
fact, conclusions of law and order have heen submitted by respective
counsel and oral argument had thereon. All proposed findings of
fact and conclusions of law not specifically found or concluded herein
have ben rejected. Upon the basis of the entire record , the under-
signed hearing examiner makes the following findings of fact, con-
clusions of law drawn therefrom and issues the following order:
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'DINGS OF FACT

1. The respondent Associated Construction Publications is a non-
profit corporation, which will hereinafter be referred to as ACP
OrabTllized and doing business under the Jaws of the State of l\1ichigan
with its offce and principal place of business located at 2i46 Penobscot
Building, Detroit, :Mich. Roscoe Laing, named in the complaint as
Vice President of respondent Associated Construction Publications

was not at the time of the issuance of the complaint nOT is he now an
afIeer of saiel corporation , and will , therefore, be dismissed from this
proceeding. At the time of the issuance of the complaint herein the
offcers of A CP were as follows:

Ray IetzgeT, President
IV. A. .McDonald , First Vice President
Fred G. Johnston Tr. , Second Vice President, and
Gordon L. Anderson , Secrctary- Trea.surer

The foregoing individuals , together with Richard C. 1Iert.z , comprise
the board of directors of the respondent ACP. The respondent ACP
is not a publisher and does not publish a trade magazine and , beginning
in 1955 or 1956 , it assisted its member regional publications as a group
in obtaining SO-c.aneel "nationaF' advertising as cont.rasted to regional
or loc.al advert.ising. This is advertising from m tnufacturers of gen-

eral industrial equipment, such as trucks and wire rope , which are
not solely for the construction industry but can be used in the con-
struction as well as in other industrial fields. This is a market which
regional n1agazines have not in the past been a,ble to penetrate.
Individual regional construction magazines arc not able to compete

with national publications for this business.
2. The respondent members of ACP are as follows:
(a) Respondents Eunice, Thomas, and Harold C. Chapin are co-

partners doing business lUlcler the trade name of Cha.pin Publishing
Co. The business address of said respondents is 1022 Lumber Ex-
change Building, 1inncapolis , 3Iinn. Said respondents arc engaged
in the business of publishing a regional construction magazine known
as " Const.ruction BulletJn.

(b) The respondent Construction Publishing, Inc. , is a corpomtion
organized and doing business under the laws of the State of Virginia
with its offce and principal place of business located at Peoples Fed-
eral Building, Roa-noke, Va. Respondent is engaged in the business of
publishing a regional construction magazine known as "Construction
The individual respondent Kenneth O. Dinsmore is President of said
corporation , 'Villiam Henry is Vice President , and George C. Stewart
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is Secretary of said corporation. The address of the individual re-
spondents is the same as that of the corporate respondent.

(e) The respondent Construction News , Inc. , is a corporation orga-
nized and doing business under the laws of the State of Arkansas , with
its offce and principal place of business located in Little Rock, Ark.
Its mailing address is Post Offce Box 2421 in said city and state. The
respondent Construction Nmvs, Inc. is engaged in the business of pub-
lishing a regional construction magazine known as "Construction
News . The individual respondents R.ay l\1etzger and :;Uo.1'ie l\fetzger
are President and Secretary-Treasurer, respectively, of said re-
spondent corporation. E. L. Gaunt named in the complaint as an
offcer of said corporation was not then nor is he now an ollcer of said
corporation and, for this reason, will be dismissed frOlll this
proceeding.

(d) The rcspondent Heports Corporation, Inc., is a corporation
organized and doing' business under the laws ofthe State of Xcw Jersey
with its offce and principal place of business located at 6 South
Omnge A venue, South Orange, X. T. Respondent Heports Corpora-
tion , Inc. is engaged in the business of publishing a regional construc-
tion magazine known as "Construe60neer . The individuall'espond-
ents George C. Ste aTt Kenneth O. Dinsmore and Hermon S. Swartz
are President, Vice President, and Secretary-Treasurer, respectively,
of sajd corporation. The address of said individual oflcers are the
same as that of the corporation.

(e) The individual respondents Fred J oJmston , Sr. , Anna C. J olms-
ton , Fred Johnst.on, Jr. , Jerry Johnston , and Alary Anne Froward nre
co-pa,rtners doing business under the trade name "Construction Di-
gest", located at 101 East 14th Street, Indianapolis, Ind. Said re-
spondents are engaged in the business of puhlishing a regional con-
struction magazine known as " Construction Digest"

(f) The individual respondent J. O. Bowen , as Trustee for John
Mann Bowen, vVil1iam IcGowan Bowen and Margaret Elizabeth
Bowen , owns and publishe.s a regional construction magazine known
as "Dixie Contractor , with its offce at 110 Trinity Place, Decatur
Ga.

(g) The respondent Contractor Publishing Company is a corpora-
tion organized and doing business under the laws or the State of fllich-
igan , with its offce and principal place or business located at 642
Beaubien Street, Detroit Tich. This corporation publishes a maga-
zine known as ":Michigan Contractor and Builder . The individual
respondents Richard C. Mertz , Jane Hney Jertz and Rena A. Beards-
1ey are President-TrenSllreT1 Vice Pre-sident, and Secretary, respec
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tively, or said corporation.

as that or the corporRtion.
(h) The respondent lid-IVest Records, Inc. is a corporation orga-

nized and doing business lUlcler the laws of the State or :Missouri
with its oHice Rnd principal place of business located at 2537 Iadison
I(ansas City, 1\10. Said corporation is engaged in the business or
publishing a regional magfLzine known as " l\1id-,Vest Contractor
The individual respondent Elbert E. Smith is ChairmRn of the Board
or Directors or said corporation and his address is the same as that
of the corporation. :: orman D. Smith and Clifford B. Smith, named

in the complaint as offcers or the corporate respondent .fcl- 'Vest
Hecords , Inc. , are not now and ",;ere not offcers of said corporation at
the time or the issuance or the complllint herein and , therefore, win
be dis111issed f1'0111 this proceeding.

(i) R. O. Schaefer \ Inc. , (1 COrpOl'ltion , alleged in the complaint to
be publisher of the regional construction magazine "l\IissLssippi Valley
Contractor " is now and was , at the time of the hearings in this pro-
ceeding, out of business, and said corporation is no longer publishing
said magazine. T'herefore, the compJa,int aga,inst. said corporation and
its former offcers n. G. . Schaefer, Jr. , and :;\argaret E. Schaefer will
be dismissed.

(j) The respondent Construction Publishing Co. , Inc. , is a corpora-
tion organized and doing business under the hnys of the State of lHas-
sachusetts 'with its offce and principfll place of business located at 27
Iuzzey Street , Lexington , ::Iass. Said COrpOl'lte respondent is en-

ga,ge.d in the business of publishing a regional const.rnction magazine
known as "Xew England Construction . Hespondents IIermon S.

Swartz , Dorothy Swartz , Richard Xichols , and Charles Goodhue are
President and Treasurer, SccretfLry, Director, and Clerk , respectively,
of said corporation. The address of the individual respondent offcers

is the same as that of the corporate respondent.

(k) The respondent Pacific Builder and Engineer, Inc. , is a- cor-
poration organized and doing business under the laws of the State of
vVashington , with its offce and principal place of business located at
2418 Third Avenue , Seattle, "\Vash. Said coq)ol'ate respondent is en
gaged in the business of publishing a regional eonstrucLion magazine
known as "Pacific Builder & Engineer . The individual respondents
N aney B. Chapin, IVil1iam Anderson , and Llewel1yn vYing are Presi-
dent, Vice Prcsident, and Seeretary-Treasurer, respectively, of said
corporation. The address of the individual respondents is the same as
that of the corporation.

The address of sltid offiCers is the same
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(J) The respondent Mountain Publishing Co. , Inc. , is a corporation
organized and doing business tmder the la ws of the State of Indiana
with its offce and principal place of business located at 855 Lincoln

Street, Denver, Colo. Said corporation is engaged in the business of
publishing a regional construction n1agazine known as "Rock)'
l\iountain Construction . The individual respondents Lewis S. Par-
sons, Gettie A. Parsons , and .J aInes L. Parsons are President, Secre-
tary, and Treasurer, respectively, of said corporation. Their address
is the same as that of the respondent COll)Oration.

(m) The respondent Iles-Ayars Publishing Co. is a corporation
organized (tnd doing business under the laws of the State of California

with its offce ,md principal place of business located at 1660 Beverly

Boulevard , Los A_ngeles , Calif. Said corporate respondent is engaged
in publishing a regional construction magazine known as "Southwest
Builder & Contractor . The individual respondents John D. Bowler
Dean 1. Bowler, E. J. Evans, and .John D. Bowler, Sr. , are President
Vice President, Vice President and Secretary, and Vice President and
Treasurer, respectively, of said corporation. The address of the indi-
vidual offcer respondents is the same as that of the corporate
respondent.

(n) The respondent Peters Publishing Co. is a corporation orga-

nized and doing business under the laws of the State of Texas with its
offce a,nd principal place of business located in Dallas, Tex. Its mail-
ing address is Post Offce Box 1706 in said city. Said respondent is
engaged in publishing a regional construction magazine known as
Texas Contractor . The individual respondents ",V. A. .llcDonald

Wm. B. :Morrison , and B. R. Pruitt are President, Vice President and
Secreta.ry-Treasurer, respectively, of said corporation. The address
of the individual respondent offcers is the same as that of the corpora-
tion.

(0) The respondent ' Western Builder Publishing Co. is a corpora-
tion organized and doing business lUlder the la."s of the State of 'Vis-
consin, with its offce and principal place of business located at 407
East Michigan Street, Milwaukee, 'Vis. Said corporation is engaged
in the business of publishing a regionaJ construction magazine known
as "IV estern Builder . The individual respondents Earl P. Keyes
Dorothy C. Keyes, Emil Hoenig, and Arthur G. Larsen are President
Secretary, Vice President, and Trcasure.r, respectively, of said cor-
poration. The address of the individual officers is the s,une as that of
the corporation.

3. Trade publications for the construction industry generally are

either "national" magazines or " regional" magazines. National mag-
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azincs have nationwide circulation. The circulation of regional mag-
azines is limited to a particular region or area of the United States
such as a state or states. Ea.ch of the respondent magazines named
in paragraph 2 above is engaged in puhlishing a m.agazine generally
referrcd to as a regional constructiolllnagazine. Generally, they con-
tain news, advertisements for bids , ll1formative data and advertising
of interest to the construction industry. They are circulated to con-
tractors, engineers, architects, companies engaged in construction
mining, such as oil and gas, coal , sand, gravel , and also to federal
state and local public works offcials. Their principal income is de-
rived from the sale of advertising space to manufacturers , distributors
and dealers of construction equipment. The fourteen respondent pub-
lishers are engaged in "commerce" within the Tneaning of the Federal
Trade C01nmission Aet in that they sell and ship their magazines across
state lines to subscribers, many of whom are located in states of the
united States other than the state of origin of SLtid shipments. They
also exchange and ship to each other across state Jines, news items
advert.ising plates and mats. Their course of trade in said magazines
in ': c01111erce , is substantial.
4. Although the comp1aint alleges there are 35, in his Proposed

Findings of Fact , counsel supporting the complaint contends that
there are only 26 regional construction 111agazines in the United States
of which fourteen belong to ACP and the remaining twelve are non-
ACP magazines. Counsel further contends that there are ten or
twelve national magazines circulated to the construction industry and
only four of these are the principal competitors of ACP 11lagazines

for advertising from general indust.rial advertisers. Counsel for re-
spondent.s do not agree with these contentions. Counsel for respond-
ents offereel and there ,yere recciyec1 in evidence RX-IO and II. These
exhibits purport to list the Hames of all national and regional con-
struction magazines , showing, among other things, their advertising
rates and other information. :Most of the information contained in

RX-IO was obtained from Standard Rate and Data a reliable adver-
tising publication. There was testimony to substantiate the informa-
tion contained in RX-IO and 11. These exhibits show that there are
approximately seventeen national construction Inagazines and ap-
proximately 119 regional , sectional andloe-al publications in the 'United
States circubted to the construction industry. upon consideration
of 0,11 of the testimony and evidence, it is found that there aTe at least
seventy-two regional and local construction publications and seven-
teen national construction publications circulated to the construction
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industry in the United States. All of these magazines compete for
construction advertising.

5. The complaint al1eges that the respondent publishers of the four-
teen regional construction maga.zines and the individuals alleged to

control them , bave conspired to restrain competition and create a
monopoly in themselves, the advertising business of those using re-
gional construction magazines for advertising purposes. Pursuant
to these purposes, the complaint alleges that the respondents have

engaged ill the following acts and practices:
(a) Created and organized the respondent ACP as an instru-

mentality to carry out their agreed upon purposes;
(b) Organized and operated ACP so as to limit membership to

one publication in any given area;
(c) Allocated territories to members so as to exclude overlapping

in the circulation of their publications;
(d) Lsed ACP as a means of securing the patronage of advertisers

for themselves and diverting it frOlll competitive publications; and
(e) I-Iavc agreed upon prices , discounts and terms of sale to be

charged or applied for adv.ertising space in their publications.

The complaint in the follmving paragraph (Seven), further alleges
that the tendency and effect of these aets and practices has been to
wlduly restrain competition; cause injury to competitors; stabilize
prices for advertising in member publications; impose a barrier to
the establishment of new trade papers; and create in respondents a
monopoly in the publication of regional trade papers for the construc-
tion industry. It was further alleged that these acts and practices
amount to unfair methods of competition and unfair acts and prae-
tices within the intent and mea.ning of Section 5 of the Federal Trade
Commission Act. The evidence in the record with respect to para-

gra.ph 6 of the complaint and each sub-paragra.ph thereof, will now
be discussed and e.valllated.

"\Vas ACP Created and Organized by Hespondents As An Instru-
mentality Through "Which To Carry Out Their Agreed Upon
Purposes 1

6. As found in paragraph 3 above, caeh of the fourteen 1 respondent
magazines involved jn this proceeding is a "regional" construction
magazine. The respondent Associated Construction Publications was

1 The complaint herein was directed against Il fifteenth reg-ionaJ magazine

, "

Mississippi
Valley Contractor , find its publishers. However, at the time of hearing,; herein, said

magazine had gone ont of business and had ceased publication. It was agn:cd , therefore,
that the complaint against the pub1ishers of this magazille would be dismissed.
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organized by the owners and publishers of eleven of the respondent
regional lllagazines, and originally was an unincorporated, non-profit
association. The respondent Associat.ed Construction Publications was
organized in 1938 at the instance of several advertising men handling
construction advertising accounts who were interested in approving
the qualit.y of regional construction maga.zines. These advert.ising
men belicve-d t.hat., if the then existing standards of regional construc-
tion magazines were raised , the effectiveness of advertising in regional
construction nlagazines would be improved. At that time, the adver-
tised circulation fi J1res of many of the regional construction maga-
zines were not reliable, the page sizes of the magazines were not
uniform, requiring different size advertising plates for different maga-
zines , and the editorial content and general make-up of many of the
magazines were inferior to the national construction magazines.
Therefore, these advertising men believed that, if the regional con
struction magazines would improve the quality of their publications
such as furnishing audited circulation figures, establishing uniform
page sizes so that the same sLze advertising plates could be used inter-
changeably by aU regionalmugazines , and raise the editorial and gen.
eral content of the magazines , the regionalmagazine.s would be more
acceptable to advert,isers, not only national advertisers , but regional
and local advertisers. Accordingly, several a.dvertising men , includ-
ing :YIr. Harvey Scribner, now president of Russell T. Gray Ad-
vertising Agency, Chicago , Illinois; J\lr. Arnold Andrews, then
Advertising l\Ia.nager of the Bucyrus-Erie Company; Ervin Goes
Advertising Manager of the Koehring Company; George McNutt
Advertising J\lanager of Le-Tourneau, all manufacturers of heavy con-
struction equipment., and Mr. Jim Costello , of the Giddings Advertis-
ing Agency, Iilwaukee, ,Visconsin , called together representatives of
fourteen of the then existing regional construction maga,zines to outline
and discuss their objectives. Several of these advertising men and
representatives of regional magazines testiIied at hearings in this
proceeding. The fourteen lnagazines selected by the advertising men
to att.end this first meeting were considered by these advertising men to
be representative of the best unc1most satisfactory of the then existing

rcgiona.l construction magazines. In ShOlt , the idea for the creation
of the respondent ACP came from the advertisers, not the publishers
of the regional magazines, and the purpose was to raise the quality of
the regional magazines. It was the belief of these advertisers that, by
raising the quality and standards of the magazines, their usefulness to
the advertiser, reader and publisher would be improved. Duplication
of coverage or so-called "overlap " mllong the magazines was not con.



ASSOC. CO:\STRUCTION PUBLICATIOKS ET AL. 867

853 Initial Decision

sidered in the formulation a.nd organization of ACP, nor was it in-
tended to create the ordinary type of trade association among the pub-
lishers. Thereafter, the publishers met and discussed the suggestions
made by the advertising men. As a result, in 1938 , eleven of the four-
teen publishers who had attended the first meeting wit.h the adver-
tising men fornled ACP as an unincorporated association. ApprGx-
imately 19 years later, in 1957, ACP was ineorporlLted under the laws
of the State of l\1ichigan. During this time the membership in ACP
was increased fr0111 the original 11 to 15 but, as stated on page 865
hereof, one member magazine

, "

J\fississippi V al1ey Contractor':' ceased
publication after issuance of the complaint herein. The by- laws , 111in-

utes of annual and semi-annual meetings of ACP and documentary
evidence offered and received in evidence at the hearings demonstrate
that the principal purpose for the information of ACP was to raise
the publishing standards of the regional construction magazines.

Original1y, the initiation or enrollment fee for each member was $50
but has since been increased fr01n time to time. The present member-
ship enrollment fee is $5 000 for ea.h new member. The procedure
for adnlitting new members is provided for in the by-Jaws. 11ember-
ship is by invitiation only. Proposals for membership are communi-
cated by the secretary to the members. .! committee composed of the
then current offcers of ACP cletermines the eligibilit.y of the appli-
cant and makes a recommendation with respect to said applicant at
the next membership meeting. 1"- three-fourths affrmative vote 01
the members is required to admit the prospective new 1nember to nlem-
bership in ACP.

Have Respondents OrganizecI and Operated ACP So As to Limit
Membership to One Publication in Any Given Area 

7. At the initial meeting called by the aclvertisers to discuss the
raising of standards of regional construction mlLga.zines and the for-

mulation of ACP, representatives of fourteen regiona.l construction

ma.gazines appeared a.nd eleven of these magazines joined in the or-

ganization of ACP. At the initial meeting and at the organization of
ACP, the question of overllLPping or duplication of circulation be-

tween the regionaI magazines was not discussed. The advertisers who
called the meeting had as their prime purpose the raising of standards
of the regional maga.zines and the magazines who were invited to at-
tend the original meeting were selected because , in the opinion of the
advertising men , they \vere the most satisfactory of the then existing
regional magazines. There \vere varying degrees of overlapping and
duplication 01 circulation among and between some of the regionaJ

719 603-64--
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construction magazines who were original members when ACP was
first organized. As an example, the geographical circulation a,rea of
il1ississippi Valley Contractor was overlapped or duplicated by three
of the other original members of ACP Construction Digest, ConJt1'uc-
tion Ne. and illid- West Contractor. ACP has not restricted its
membcrship to the original charter members. Since 1938 , five regional
construction magazines have been accepted to membership in ACP
these being Construction Bulletin in 1943 ConBtructioneer in 1945

Construction and Rocky Mountain Const""ction in 1953 , and Pacific
B,tilder and Engineer in 1956. However, one of the important con-
siderations in the selection of the last three magazines to membership
in A. Con-stT1lOtion, Rocky 1I101tntain Construction and Pacific
Builder and Engineer was the growing import.ance of nation-wide
coverage in competing "with national construction maga;rines for gen-
eral industrial advertising. \Vith the addition of these last three
construction magazines, nation-wide circulat.ion coverage was achieved
for the first time and made it possible for ACP to begin to compete
with national construction magazines for general industrial adver-
tising. Even in the selection of Oonstruction Bullef' , Oonsf1-uction
Enginee1' , Oonstruction, Rocky J./Oluntain Oonstruction and Pac-ific

Hu.ildeT and Engineer to membership in ACP , there was some overlap.
Constmetion B"ZZetin overlapped ilid- West Conti' actoT with rcspect
to the State of Iowa. Rocky 310untain Oonstructio-n overlapped
South1vest Builder and Contl'((Gtor with respect to Arizona and part
of Nevacl l. Paci,fic Bu-idel' and Engineer overlapped Rocky 111oun-

tain Oonstruction in the st.ates of i\lontana, 'Vymning, Utah and Ic1aJlO.

8. Since the formation of ACP in 1938 only two applications for
membership have been denied and neither of these applications was
denied by reason of overlapping or duplication of circulation coverage.
The first application to be rejected ,vas the application or ::11'. raurice
Baker or Lansing, :I\ich1gan , for his magazine :.1ichigan Roads and
OonBtT-uction in 1947. J1:r. Baker was one or the principal Commis-
sion witnesses. Mr. Baker testified t.hat, in his opinion , his applica-
tion was denied by reason of the fact that his magazine duplicated
the circulation coverage or llfichigan ContJy/'ctm' ancl B1t.lder

ACP magazine. A preponderance of the evide.nce shows that one or
the reasons ror the rejecti.on to membership \YflS clue to the inferior
quality or his magazine l1Iichiqan Road8 a"nd Construction in COln-

parison to 1l1ichiqan Oont1'actor and fJ'ldlde?' 11 competing ACP
magazine. Another reason 'YflS that some or the ACP members ac-
quired a personal dislike for Mr. Baker by reason of his alleged
threats to institute antitrust proceedings if his magazine was not
admitted to membership in ACP. Some or the members charac-
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terized such threats as blackmail. Several members of ACP testified
at the hearing concerning ::\'r. Baker s application. They testified
that the principal reason for the rejection of Mr. Baker s application
for membership in ACP was due to the overall infe,'iority of Mr.
Baker s magazine Michigan Road" and Con,t1'uction. Their testi-
mony was corroborated by the testimony or several advertisers or con-
struction equiplnent who testified at the hearing. E,ach or these wit-
nesses IVho testified concerning the quality or Mr. Baker s nlagazine
Michigan Roads and Con.struction testified that it is inferior in

quality to its competitor Michigan Contractor and BuildeT the ACP
publication. The evidence does not sustain the contention by counsel

supporting the complaint that Th1r. Baker s magazine would have been
admitted to membership in ACP had it not duplicated the territory of
Alichigan Contractor and Builder. The other application for member-
ship in ACP which was rejected was the application of Pacific Builder
and Engineering Re?)im.Jj; for its California Supplement in 1951. This
was Mr. Roy Fellom s publication. :NIr. FeJ10m testified in support of
the complaint and his testimony ,,,ill be discussed 1110re in c1eta.illater
on in this decision. The circulation of Ca2ifoTnia Supplement covered
nOIthern California. At that time there was no ACP magazine which
covered the northern California area. Consequently, it calllot be

found that duplication of territory with t competing ACP publication
determined the rejection of either of these nlf.gazincs to membership
inACP.

nas ACP Allocated Territories to Members So As to Exclude Over-
lapping In the Circul"tion of Their Publications?

9. As pre,viou ly found , the regional magazines selected by the con-
struction equipment advertisers to attend the first meeting , hich led

to the organization of ACP were selected by reason of their being some
or the better regional magazines and not by reason of the fact that
there was no overlapping or duplication of circulation coverage be-
tIVeen any of them. The reason for . their selection according to the
test.imony of the advertisers who were responsible for the organization
of ACP was the fact t.hat these magazines were, in the opinion of these
advertisers, the best regional magazines being published at that time
fr01ll the standpoint of quality, and t.he raising of the quality and
siandards of these regional construction magazines was the primnry
purpose for the organization of ACP. So , the fact that the territorial
coyera,ge of some of the ACP magazines oyerlapped and duplicated
coycrage of some of the other ACP magazines is an indication that
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ACP was not formed on the basis of one member magazine in a given
area. The members today remain predominantly the original publica-
tions. The trade territories covered by each of the ACP regional con-
struction magazines are controlled by and coincide with the trade ter-
ritories of the construction equipment dealers in the particular area.
This is also true of regional construction magazines generally, irre-
spective of membership in ACP. With some exceptions , one of the
cha.racteristics of most regional magazines is their intensive coverage
of their circulation area. Their territorial coverage remains constant
beeause the dealers ' territories remain stable. The original individual
magazincs which beeame members of ACP had been in existence for
many years prior to the organization of ACP in 1038 and, as has been
found , there was overlapping and duplication of coverage between
some of the ACP magazines at the time ACP was formed and eon-
tinues today. The ACP brochure (CX-55), which was published and
distributed to advertisers in 1958 , shows circulation overlap in all
of the following states:
State ACP members with arlvettiserl

cil' culaHonin that area
tCIl/atio11

in the a.ren

Rocky Mountain Construction 705
Southwest Builder and Contractor 258Construction News 1 309
Mississippi Valley Contractor 367Construction Digest 3 , 685

Mississippi Valley Contractor 2 119
Western Builder 214
Mid-West Contractor 1 182
Construction Bulletin 712
)"iichigan Contractor and Builder 3 , 021estern Builder 224
Rocl(y l\Tountain Construction 
Pacific Builder and Engineer 
Southwest Builder and Contractor Construction News 861
1Iississippi Valley Contractor 
Mississippi Valley Contractor 1 780
::lid-West Contractor 1 563
Construction ::Tews 1, 451
Construction e\vs 89J
:\Iississippi Valley Contractor 419

10. The evidence shows that advertisers do not object to the present
degree of overlapping existing between some of the ACP membe.r
magazines because a certain amount of overlapping is unavoidable,
Of course, advertisers object to a large degree of overlapping, especially
where the dealer is participating in the cost of advertising because it

Arizona

Arkansas

Illnois

Io\ya

Michigan

1\ e,ada

)-Iississippi

:\Iissouri

'l' cnnessee




