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Complaint 63 F.

I:' THE L\TTER OF

JOSEPH A. KAPLAK & SONS, INC.

ORDER OPINlOX , ETC., IX REGARD TO TIlE ALLEGED VIOLATIO

2 (oj, (d) AXD (0) OF THE CLAYTOX ACT

OF SECS.

Docket 7813. Complaint .JJar, , 1960-Decision, Nov. , 1963

Order requiring a Yonkers, N. Y. , manufacturcr of shower curtains, shower
curtain sets and accessories under the trade name of 'J Jakson , to cease

disc.riminating in price in various ways in its favored treatment of , among
others , some 26 large retail customers \vhich were the stockholders of a
corporate wholesaler they organized in 1946-800n after the Commission
issued a desist order against their knowingly inducing and receiving dis-
criminations in price through a corporate agency created by them for such
pnrpose, Assoaiated Merchandising Corp. (AMC) et al. Docket 5027 , 40

C. 578-for the purpose of providing special prices to them: respond-
ent' s price discriminations including charging differences in cost of as much
tiS 18 percent in fa'ior of AMC stores and regularly favoring the A
stores with markdown allo\vanccs resulting in lower net prices which were
not made to A IC' s competitors, in violation of Sec. 2 (a) of the Clayton
Act; negotiating \vith AMC and other customers on an individual basis in
granting advertising allowances on close-out sales while not making such
allowances to competing stores, in violation of Sec. 2(d); and accepting the
return of merchandise from some of its cUstomers but not all , thus prodd-
ing those favored with a service Dot provided others, in violation of Sec.

2(e) .

COMPLAINT

The Federal Trade Commission , having reason to believe that the
party respondent named in the caption hereof and hereinafter more
particularly designated and described , has violated and is now vio-
lating the provisions of subsections (a), (d) and (e) of Section 2

of the Clayton Act , as amended CG. , Tille 15 , Sec. 13) hereby is-
sues its complaint , stating its charges \'ith respect thereto as follO\\"s:

COUNT I

PARAGRAPH 1. Respondent Joseph A. Kaplan & Sons , Inc. , is a

corporation organized , existing and doing business under and by vir-
tue of the laws of the State of Xew York , \\"ith offce and place of
business Jocated at 1. .Jakson Place , Yonkers , Kew York.

PAR. 2. Respondent Joseph A. I aplan & Sons, Inc. is now , and
Tor many years 11a8 been , engaged in the business of manufacturing,
selling and distributing sho\'er curtains, shower curtain sets and

accessories under the trade name "Jakson
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Said products are now and have been manufactured from various
materials including rubber , cotton and plaslics.

Respondent is one of the leaders in the industry. Its sales 

said products amount to approximately $2 500 000 annually.

PAR. 3. Respondent manufactures its prodncts in Yonkers , New
York, from which point the products are shipped to purchasers
located in various cities and states of the Unitrd States.

Respondent sel1s said produds for use , consumption or resale
within the L-:nited States , flld , ,,\'hen said products arc sold , respond-
ent ships or canses the products to be shipped to purchasers thereof
located in states other than the state wherein said products are man-
ufactureu. Respondent maintains and at an times mentioned herein

has maintained , a course of trade and commerce in said products
among and between the various states of the United States and the
District 01 Columbia.

PAn. 4. Respondent , in the course and conduct of its business as
aforesaid , is now and for many years has been engaged in active and
substantial competitioIl "vith others engaged in the manufacture , sale
and distribution of products of like grade and quality in commerce
between and among the various states of the -enited States and in
the District of Columbia.

:.lany of the purchasers of respondent' s products are competitively
engaged with erich other and with customers of respondent's com-
petitors in the resale of sho"\'e1' curtains and shower curtain sets.
Among said purchasers are retailers snch as specialty shops , variety
and department stores.

PAH. 5. Respondent , in the course and conduct of its business as
aforesaid , has been and is now , directly or indirectly, discriminating
in price between different purchasers of its products of like grade

and quality by sel1ing said products to some purchasers at higher
prices than those charged competing purchasers.

PAR. 6. Illustrative of , but not limited to the method or methods
by which respondent has discriminated , and is now discriminating in
price as refprred to in Paragraph Five , and illustrative of , but not
limited to the times and trading areas involved in such discrimina-

tions is the foJ1owing:
For many yer-.rs past , antI specificalJy during the period from 1958

to date, and in many areas jllclnding but not limited to Bo::ton , 1\las-
sachusetts , Strtmford , Connecticut and Philadelphia , Pennsylvania
respondent sold and is IlO\Y selling products of like grade and qual-
ity to purchasers -who compete -with the pnrchasers receiving the
favored prices. The favored purchasers are billed by, and submit
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pa.yments to , respondent through an intermediary corporation owned
and controlled by said purchasers. Said _intermediary is sometimes

hereinaiter referred to as the "buying agency
In return for the price advantages granted said favored purchas-

ers , respondent seeks and obtains, through the buying agency or
otherwise, all or substautial1y al1 of said purchasers' business in
shower curtains and shower curtain sets. In addition , respondent'
products are displayed and sold exClusively, or substantially so , in
the most advantageous sales space in said purchasers ' stores , namely,
the house.wares departments.

PAR. 7. The effect of such discriminations in price made by re-
spondent, as alleged in Paragraphs Five and Six , may be to subst.an-
tially lesser, competition or tend to create a monopoly in the Jines of
commeTce in which the respondent and its favored purchasers are
respectively engaged, or t.o injure , destroy, or prevent competition
with the respondent, it.s purchasers who receive the benefits of such
discriminations , or with customers or either of them.

PAR. 8. The aforesaid acts and practices of respondent constitute
violations of the provisions of subsection (a) of Section 2 of the
Clayton Act , as amended (U. C. Title 15 , Sec. 13).

COUNT IT

PAIL 1. Paragraphs One t.hrough Three of COliXT I are hereby
adopted and made a paTt of t.his Connt as fulJy as if hcrein set out
verbatim.

PAR. 2. In the course and conduct of its business in commerce , re-

spondent paid or contracted for the payment of something of value
to or for the benefit of some of its customers as compensation or in
eonside.ra,tion for services or facilities furnished by or through such

customers in connection with their offering for sale or sale of prod
uets sold to them by respondent , and such payments ,verc not offered
or otherwise made a,vailabJe on proportionally equal terms to all
other customers competing in the distribution of its products,

PAR. 3. Included among and illustrative of the payments al1cged
in Paragraph Two of COUNT II , were payments, or credits paid
by way of discounts , n.llmvances , rebates or deductions , as cOn:pensa
tion or in consideration for promotional services or facilities , includ-
ing newspaper and magazine advertising, furnished by customers in
connection with the offering for sa1e or sale of respondent' s products.

During the time and in the areas as alleged in IJaragra ph Six
COUKT I , respondent offered to pay and paid some cnSlomers vary-
ing percentages of the cost of promotional services or facilities fur-
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nished by such customers in promoting the sale of respondenes

products.
The respondent did not offer, or otherwise make sueh allowances

available , or did not make the anowances avaiJable in proportional1y
equal terms to all customers competing in the sa 1e or offering for sale
of respondent's products.

PAR. 4. The acts and practices of respondent as alleged above vio-
Jate subsection (d) of Section 2 of the Clayton Act, as amended
(U. C. Title 15 , Sec. 13).

COUNT III

PAR. 1. Paragraphs One through Three of COUNT I are hereby
adopted and made part of this COUJ\T as ful1y as if herein set
out verbatim.

PAR. 2. In the course and conduct of its business in commerce
and during the time and in the areas as alleged in Paragraph Six of
COU respondent discriminated in favor of some purchasers

against other purchasers of its products bought for resale by con-

tracting to furnish or furnishing, or by contributing to the furnish-

ing of services or faciE ties connected with the handJing, sale or offer-
ing for sale of 811ch products so purchased npon terms not accorded
to all compcting purchasers on proportionaJIy equal terms.

PAR. 3. Included among and illustrative of the services or faciE-
ties furnished some customers , as alleged in Paragraph Two of
COUJ\T III, is that of accepting the return for credit of unsold
J akson products.

This service consists of periodically accepting, from some pur-
chasers, the return of unsold mcrchandise thereby enabJing said
favored purchasers to maintain and display a more readily saleable
fresh and newly sty led stock of respondent's shower curtains and
shower curtain sets.

PAR. 4. During the same period of time , respondent sold its prod-
ucts to retailers competing with said favored purchasers and has not
furnished or offered to furnish the services or facilities as set forth in
Paragraph Three of COuNT III herein , to said non favored retailers
on proportionally equal terms.

PAR. 5. The acts and practices of respondent as alleged above
violate subsection (e) of Section 2 of the Clayton Act , as amended
(U. C. Title 15 , Sec. 13).

Mr. Peter J. Dias supporting the complaint.
Mr. Gilbert H. Weil, New York , N. for the respondent.
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IXITIAL DECISIOX BY I-IARRY R. HIKKES, I-IEAHIXG EXX

MAY 21 , 1962

The Federal Trade Commission 1s2ued its compJaint. c.harging
Joseph A. ICaplan &; Son2 , Inc. , the respondent herein

, '

Yith vio1a
tions of the provisions of subsections (a), (d), and (e) of Section 2

of the CJayton Act , as amended (U. C. Title 13 , Sec. 13). Respond-
ent , in its answer, denied the violations chnrgec1. Vnrsuant to notice
l1carings ere heJel in Kerr York , New York , PhiladeIphja , PennsyJ-
vania, and Boston Jassftchu::ctts, ""here extensin testimony '\YIlS
given and many exhibits received in evidence. Proposed findings
and briefs haYB been submitted by the parties, and oral argument
held thereon. Upon the record thus constitutec1 the hearing exami-
ner makes the. following:

:FI::-.nnXGS OF FACT

1. Respondent oseph A. Kaphn & Sons , Inc. , hereinafter some-
times referred to as n:t\plnn , is a corporation organizecl eX1sting, and
doing business under and by virtue of the JaYfS of the State of Ne\T
York , with offce and place of business located at 1 Jakson Place
Yonkers , New York.

2. Respondent is TIm\' , and for many years has been , engaged in
the business of mannfacturing, selling, and distributing shmycr cur-

tains, shower curtain sets , and accessories uncler the tr lc1e name
Jakson. Said products are now, and have been , manufncturecl

from yarious materials , including cotton and plastic. Hespondent is
one of the leaders in the industry. Its sales of said produets amount
to approximately $2 500 000 annually.

Hespondent' s products , although classified in certain price lines
are ident.ifiable and catalogued by pattern as we11. I)atterns have a
considerable effect upon the sales appeal and the conSllncr ncceptance
of the product. These products are considered to have style and
fashion attributes.

3. Respondent. sells said products for use consllmption or resale
ithin the United States and ships or causes tlw proclncts to he

shipped from Yonker51 Ke\y York , its mfllH1.fflcturing point to pur-
chasers located in other states. Hesponclent mninrains and at an
times mentioned herein has mainhinecl, a course of trade find com-
merce in said products among and between the v;"rious states of thl-
United States and the District of Columbia.

4. :\Jany of the purchasers of l'espondent s products, referred to

above , arc competitiycly cng:1getl ,,,jth each other in the resale of
those products.
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5. Among the purchasers to whom sales and shipments of respond-
ent' s products were made in 1958 and 1958 ,,,ere Bloomingc1ale
Sta.mford , C0ll1ecticut , Filene s in Boston , :L\assachusetts , and Straw-
bridge & Clothier in Philadelphia , PennsylYania.

6. The three stores referred to in Finding No. 5 , above , are three
of 26 retail department stores located in various States of the L:nited
States which together wholly own a. subsidiary corporation known as
Associated Merchandising Corporation, hereinafter referred to as

AMC, located at 1440 Broadway, Xew York City. Each of these
26 stores owns one share of Class A voting stock and a. certain quan-
tity of Class B non-voting common stock. The voting stock is held
by each stockholding store in the name of a nominee. The record is
silent as to the amount of Class B non-voting stock each store Q\vns.
The brief of the respondent advises , however, that such stock is dis-
tributed among the stores on the relativc basis of each store s volume
of retail sales at the time it first became a shareholder.

7. The shareholding stores of A)IC paid for their shareholdings at
the time they became shareholders. Al\IC operates on an expense

budget , the monies for \,-hich aTC reccived from the stores on a service
charge fo:nnub , \\hich is based on sales made by the ::tores. \Vhile
there are 26 stockholding stores : the service charge is computed on
the basis of 27 stores , since hvo of the stores arc treated separately
for service cha.rge purposes, but as one for stockholding purposes.

The service charge is paid by the stores in monthly installme.nts.
8. The directors of AMC are chosen by the Class A stockholders

from among the Class A stockholders. Each director of A 1C is also
an offcer or director of the respective stockholding store. The offcers
of A:\1C are chosen by the directors of AMC and are in no other way
connected with or related to the stockholders of AMC.

9. A IC' s principal functions are: researching operating problems
found in department stores such as receiving, marketing, c1isplny and
fixturing, publicity, personnel problems , electronic methods; mer-
chandising services by representatives who constantly scout the
market for new and exciting merchandise nnd communicatc their
findings to the stores. Occasionally, AMC will buy as an agent at the
direct request of a store , but that is not its prime function. AMC
does not purchase any me:::chandise from respondent.

AMC' s operating level parallels that of a department store. Thus
there are A IC merchandise representatives WllO arc counterparts to
store buyers , and who consult with store buyers to determine their
desires and advise the buyers as to sources of supply for desirable

merchandise at the most favorable price. This AMC merchandise
representative works on a so-called "steering committee :: consisting




