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From a revimv of the evidence relating to Cyanamid' s eonduct dur-
ing the Patent Offce proceedings , we have no doubt that this respond-
ent 'wanted Pfizcr to obtain a patent on the product tetrac.ycline in
order that other firms cou1d be excluded from the broad spectrum
market. Cyanamid "Would , as its patent oiIcials stated

, "

rather pay
royalties t.o a bona fide patentee than see the pharmaceutical business
in ,vhidl it has a major intercst ruined by irresponsible price cutting
(CX 12, p. 115.

Insofar as Pfizer is concerned, the statements made by offcials of
this firm clearly disclose that after entering into the cross-licensing
agreement "With Cyanamid it intended to exclude aU other firms from
the tetracycline market in order to avoid price competition ori this
product. The importance Pfizer attached to a controlled tetracycline
market is graphieal1y demonstrated by the methods it employed to
obtain a patent on this product.

XIII

THE l'HICIXG PRACTICES CHARGE

'Ve now turn to the charge that the respondents engaged in illegal
pricing practices. The facts establish (1) that al1 respondents , Pfizer
Bristol , Squibb , Upjohn and Cyanamid, conspired with one a.nother

to fix and stabilize tetracycline prices.
(The published prices to retailers of broad spectrum antibiotics

soJd by Cyanamid , Pfizer, Bristol , Squibb and Upjohn during the
period reJevant to this proceeding arc set forth in 1,he faD owing
tabulations) :

19;;1-1958 Tabulalion of Price 10 Retailer of Tetracycline , Aureomycin
and Terramycin
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Respondents ' Price to Retailer of Combination Products

J867

Company Dosage form Retail
price

Product I Packuge 
sIze
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In reviewing that part of the initial decision dealing with this
phase of the case, 'Ive find the following errors on the pa.rt of the
hearing examincr:

(1) He erred in assuming that it would have been illogical for any
of respon(1ents to lmve fixed prices prior to the settlement of the teira

cyc1ine patent infringement suit.
(2) He erreel in finding that there was extensive and substantial

price competition in the XPA 65 and CCS 66 hospital markets and 
the Federal market.

(3) He erred in fincling that the totality of the eviclence rel:ting to
the pricing practices of any of the respondents -narrants an inference
that there 'Ivas no conspiracy among any of them to fix prices.

65 ::onprofit association consisting of privately owuec1 hospitals and clinles , whether or
not operate( for profit; hereinafter referred to as N"PA.

00 City, County and State hospitals consisting' of tax SIJpported hospitals operated by
municipalities . cities, countries and states: hereinafter referred to as CCS.

C7 The Federal market includes such federal agencies as GSA, VA and Defense Depart-
ment facilities; hereinafter referred to as tbe Federal marl;:et.
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(th) He erred in considering the evidence relat.ing to pricing sepa-
rately and npa.rt from the other circumstances of record.

(5) He erred , finally, in dmwing the inference from the shift in
mnrket sha.res that there "as price competition among respondents.

1. The. hearing examiner declared:

It seems highly improbable that persons l.itterly fighting each othcr oyer a
patent infringement matter \'oulc at the f'fnne time enter into a conspiracy
or flgreement to fix the prices of the SHIle product which "- fl.o. the sniJject

matter of the patent, and ,,-hich Pfizer "as doing cn'rything \yiihin its
power to keep Bristol , Squibb fwd Upjohn from mnl'kcting. (Initinl Decision
pp. 143-144)

Thus the hearing examiner inferred that a. price-fixing agreement
would hold no attraction to these aJleged participants. This reason-
jng not only ignores facts of record but reflects a. lack of understand-
ing of the close relationship ,yhich existed among respondents.

The. Snpreme Conrt has often noted that it is not necessary for the
GOn'Tnment. to fix \\- ith eXflC'titude the time \"hen a conspiracy ,,-
conceive(l. In UnltedSta.te8 Y. Cni ted States Gypsum Co. : et 07. , 3:13

s 3GJ , 383 (1848), the Court held:
e do not attempt to fix a date when the cOIJ.tOl1iracy was first formed. ..

:\.

leftst the declarations which ,,-e lwve quotrc1 were 11nc1e ,"dtll the purpose of
H(1Yancing a plan which u1timat:ely e,entUfltec1 in the licen:;es of 1928.

See a1so: CJiiled States Jia80nite Corp. 3JG U. S- QGJ at 275 (la U).
It is sllficient to note here that the conspiracy fiS to all of the

respondents 'I\ as in etTed at least flS early as 1935-t.hus during the,
pendency of what Piizer tcrms its " hflrcl fought patent infringement
litigati()n

(:,

' against Bristol , Squibb anc1lJpjohn.
In a sense the arglll1Cnr tl1ft the patent infringement case is " incon-

sistent, 'Iyith any possibility GO 01 Pfizcr s involvement ill a price fixing
cOllspiracy is simply a. more poignant yariant. of the old and rejected
theme thflt the, Goyernment llmst proye that a price-fhing scheme
per1lpnte,c1 t;u'ough every facet of corpor:lte activit.y and eycry relat.ed
c()rpOr lte transaction. In rejecting" l1ch prcmjses , the Distxid Court
11ot('(l in United States Y. JIimwapo7i8 Electrical Conh'actO"' s Associa-
tiOIl , U);) ;)3 Trade. Cnsf's, Par. G -:88 (D. C. ;\finn. ID38) :

as Pfizer s J.nswering Brief, Part II p. 24.
M Pfizer s Answering Drief, Part II . p. 24
;\!ol'f'u,er , in United Sta.tes 

,. 

Tlie Sill gel- JJrwilfactiiriJl!l ComFI11Y, :'1 1 S, 1" 'Week
4574 (l S. June 17. 1903), the Court l'ejecterl "as u question of Jaw , the t '* inference

tlmt. tbe uttitt;(le of stlspicioll , 'Yfll'iness and self- presel'yation negated a conspiracy
Previously in ('jIlted St(l,tcs Y. Line Jlateria! Co. 333 r.s. 287, 297 (1048), the Conrt

found a price-fixing conspiracy amoDg pntent licensees many of wbom aeth"ely opposed
the plan to ,yhich they \I ere l'e1;uil' ed to accede as the price of the patent license
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, "

(TJhat this selleme ,yas not succes fnl in all of its ramifications is no

defense, and that at times cyen the couspirntors did not in every tr!1llsaction
comply with all the mandates uf the planners is not controllng- as to whether
the conspiracy wa!; launched * , " ami participated in.

Sec also: S. v. Trenton Potte)'ie8 Co. 273 U. S. 392 :tt 402 (1927).
Indeed , ill contrast to respondents ' arguments which assume an Ull-

varying monolithic consistency within ,1 corporation , it is more prob-
able , as contended by many high echelon executives , that todais cor-
poration is a hydra-headed aflair in ,,-hich policies pl'Olnulgatecl by
the sales department may sornetimes be at variance 'Iyith directives
from the Boa.rd of Directol's. 'o Indeed, in instances \"here it has
been 2J/ol' en that subordinates 'Iyere involved in price- fixing crilninal
conspiracies , one of the defenses often urged 'Iyith sincerity and truth-
fulness for exculpation of their corporate superiors is that the price-
fixing policy "was inconsistent with other announced corporate direc-
tives and po1icies promulgated by the Board of Directors or senior
executive offcers. Even in theory, 'I\C are not complete1y cOllyincecl
that, wit.hin a single corporat.e empire , price fixing and pa.tent in
fringement suits are mutually exclusiY8 alternatives. :Moreovel' , this
issue of a single unified posture versus conflicting corporate practices
need not be resolved by spec.ulation; for the record of this ease est.ab-
hshecl that during the existence of the hard fought litigation the bit-
t.erness of t.he courtroom never aHeetec1 the continuing cordiality be-
hyeen the marketing divisions of at least byo of the litigants. Thus
at the very height of the infringement suit in J ltne 1955 , Pfizer and
rpjohn yrere careful to exchange precise and det.ailed price informa-
tion. On tTune 2 , 1955 , Pfizcr wrote:
L;lH1er s('parate cover y\' e :U"f' sending you a complete nc\\" sct of price rlfges
for your Pfizpr Laboratories loose-Ienf catnlog. I\:i1Hlly n' llOYc all pf\ges from
your present ('over fI1I1 inscrt this refill.

'''hen new product.s fIrc added to our line , you ,yil recci,-c announcements
in the form of "Pfizer Scripts , a new series of priee find prorluct information
folders. These pagcs ,,-hen inserte(1 in the proper sequence win keep yOUl'

('opy of our p.rice list up- to-date.

,0 Tile Broady incident corroborates our analysis that agents or emplo yee" ometiIles
take po jtions repugnant to some other announced COIlJlany policies with or ,,' ithollt
auLhorization. FrOIr December 1034 to Feul'uan' 1953 , Pfizer admits that "Broady was
a private investigator who had been employed by Pfizer Pfizer -1nswel'in!7 Rt' ieJ,
Part II, page 23. Broad3' was paid $60 000 for a three mouth security investigation;
during this time he tapped the wires of Squibb, nl'istol and other parries , for wl1ic11 11e

was ubsefJu('ntly convicter), McKeen , now Pre iclent of pfjzer , testified that the ,vil
tap was unauthorh.ecl and thl1s , assuming his "eraeit . his testimony establi hed an-
other instftlCe in wbich Pfizer s employces or agent blithely ignored cOl'vorate polie;..
anrl exerciserJ individual initiative in a highly qu(' tio!Jable manner. See also Bristol'
Answering Brief, Appendix 1- , Excerpts from the Record on Appe:ll in the Bron(ly
VI' il'etllp Case, 'f' lie People of tlie State of Nnu 1'0)'1; v, Jolin G. Bt' oudlj, n A.D. 2(1 GH
(lst Dept. 1958).
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Please continue to send me Dew product and price information
t:o that my copy of your catalog wil always be current.

Tlw.uk you for your cooperation.
Very truly yonrs

on your line

H. H. KIBBE

Ma, nagel' , Pricing Department.
( OX392)

On Jnne 0 , 1055 , Upjohn replied as follows:

Thank you very much for sending us a copy of the 11C'" Pfizer Laboratories

loose-IeHf price schedule. We wi1 also look forward to receiving the "Pfizer
Scripts" and wil see that they are inserted promptly to keep your price list
up to date. Information folders should be directed to my attention.

We have mailed you a copy of the Lpjohn catalog, and your Dalle has
been plnced on our mailng list so that you wil receive reprinted pages as
they are prepared.

Very truly yours
'l' HE VPJOHX CO JPAl'Y

II. E. SHEPARD.

(CX393 )

Admittedly the simple exchange of price information ean be a neu-
tral factor in the proof of a conspiracy. But as was stated by the
Supreme Court in Sngar Instit"te v. United States 207 U.S. 553 , GOO

in weighing the relevance of the exchange of such trade statistics
ea.ch case demands a close sCT'ntiny of ,its own facts See also: Tag

J/a.nufactUi'er8 : et al. v. FedeTal Trade Commission 174 F. 2d 452

(1959). Upon scrutiny of the facts of each case , the dissemination
of pricing information pIns other anti-competitive and conspiratorial
conduct could tip the scales lor a finding against respondents. Numer-
OliS principles announced in ill orton Salt Oompany v. United States
2::5 F. 2cl5i3 , 5iG (10th Cir. , l05G), are app1icable in the instant ease.
There the Court noted:
* * * They Cdefendantsl produced expert witnesses who testified that since
all salt is virtufilly alH:e nnd tlw major comumers nre generally informed
buyers a fmction of a cent difference in price wil cause a major shift in
business: thus by operation of the laws of economic behayior the tendency

is to highly uniform prices in fi market area. i\ eTerthel('ss. it seems clear
that the free disclosure to each other of pricing data and proposed hids
speeded the achievement of uniform prices. Appellants urge otherwise be-

CHUt'e they !'ay the information was readily accessible from otller trade
S011rc(':,. \\'hi1e the publicatioll of prices biel to goyernment agencies and a
sp:o :cy:otem "'-ould unrloubteclly reyeal partial pricing information on compet-
itor::, some of the evidence sbows e:sten iye information was not easily ac-
quired.

In the in:otant case we hflY(' morc tlwn a dissemilwtion of statistics, there was
a frank exchnnge, bet",-een competitors controlling \)5% of the market, of all
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the details of a fairly complicated pricing ::ystem. Certain7y the exchange is
a fa,ctor a.ppropriately considered in d'Jtermining the existence of a conspimcy.
(Emphasis added.

1Ve note that on the facts of this case, there is no evidence of a
be,neficial industry-wide purpose to be served by the exchange of the
information; nor is there evidence of chaos in the tetracycline indus-
try to suggest the necessity for exchange of such information. Cf.
Appalachian Coals , Inc. , et al. v. United States 288 U. S. 344 (1933).

In the instant case, we find that between the competitors controlling
100% of the market, there "as an excha.nge of the details ofa reason-
ably complicated prieing, manufacturing a.nd distribution system.
As in 1Jlorton Salt sueh exchange of information made it unlikely for
any of the respondents to inadvertently engage in active price com.

petition.
Also disregarded is the contemporaneously expressed dissatisfac-

tion with the vigorous competition 'Ivhich had broken out in previous
antibiotic markets e.g. penicillin. As hereinabove found , respond-
ents wanted tetracycline to be controlled by patent and as discussed
herein each of thcm desired to avoid price competition in the sale of
this product. Early in these proceedings, the entrance of Bristol

Squibb and Upjohn was opposed by Pfizer and Cyanamid. These
two firms fea.red that additional entries in the market would eause 
price decline. But Bristol , Squibb and Upjohn wished to take ad-
vantage of the existing price structure. Any il will fclt by Bristol
Squibb and Upjohn wou1d probably yieJd to a profit motive. In
these circumstances, on the basis of our cumulat.ive experience and
.iudgment, a price agreement would have been just a.s logical as en-
gaging in price cutting or any other form of price competition , ad-
versely affecting the price level of tetracycline. Thus , disagreement
on other matters, including the patent infringement case , is not clis-
positive of the price fixing charge.

2. or does the record support the hearing examiner s finding of
extensive or substantial price competition in the hospital and Fed-
eral markets. Clearly the existence of the congruent pricing prac-

tices of respondents in these markets does not support the hearing
examiner s conclusion that there ,vas "no conspiracy to fix prjces
:unong Pfizer, Cyanamid, Bristol , Squibb and Upjohn. 1Vhile we
think this evidence, when viewed separately from other facts of rec-
ord , may be consistent with an inference of individual action, upon
considering the record as a whoJe, we find it more consistent with an
illfen.'11ce of agreement.




