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Complaint G3 ,

IN THE MATTER OF

SPIEGEL BROTHERS CORPORATION ET AL.

GOKSF. T ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE

F.EDERAL 'l'HADE CO)IlIISSIOK ACT

Docket 0-673. Complaint , Dec. Sl

, j.

96S-Decision, Dec. , 1963

Consent order requiring a corporate importer of tools and hardware and its
wholly owned sales subsidiary, both in Long Island City, N.Y., to cease
misrepresenting imported dril sets by falsely stating in catalogs and on
cartons that they were high speed drils, made of an alloy especially form-
ulated for higb speed drils, fully guaranteed, and regularly sold for
$42.50 in the trade areas concerned; and to cease sellng the dril sets
with inadequate clisclos11re-such as the incolljJit1101lS lettering l'llployed-
as to the foreign country of origin.

CO:\IPLAINT

Pursuant to t.he provisions of the Federal Trade Commission Act
and by virtne of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Spiegel Brothers
Corporation, a corporation , Steelcraft Tool Corporation, a corpora-

tion, and Kurt J. Spiegel, individual1y and as an offcer of each of
saiel corporations, hereinafter referred to as respondents, ha.vc violated
the provisions of said Act, and it appearing to the Commission that
a proceeding by it in rcspcct thereof would be in the puoJjc interest
hereby issues its eomp1aint stating its cha,rges in that respect as fol-
1011's:

P",\JL\GlL\pn 1. Respondents Spiegel Brothers Corporation is a cor-
poratiOll : organized , existing and doing business under and by virtue
of the laws of the State of Ne,v York , with its principn,J offce and

place of business located at 36-50 31st Street, Long Island City 6
Ne" York.

Re,spondent Steelcra.ft Tool Corporation , is a corporation , organ-
ized , existing and doing business under and by virtue of the laws of
the State of Xew York , with its principal offce and place of busi-

ness located at 36-50 31st Street, Long Island City 6 , New York.
Hespo11lent Knrt ,J. Spiegel is an individual and oifcer of each

of the aforcmcntioned corporate respondents. lIe formulates, directs
and controls the acts and practices of each of the corporate respond-

cnts , including the acts and practices hereinafter set forth. His
address is the same as that of the a.forestated corporate rcspondents.
R.espondents are engaged in a joint and common operation and

business enterprise. Respondent Spiegel Brothers Corporation pur-
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chases and imports tools and lU1rdware including those hereinafter

described , 'iyhich said tools and hardware are then sold and distri-
bnted by respondent Sleelcraft Tool Corporation, it wholly om18et

subsidiary.
PAR. 2. Respondents are now , and for sometime last past have been

engaged in importing, advertising, offering for sale, sale and distri-
bution of steel drill set.s, and inclexe,s thercfor and other articles of
merchandise to distributors and retailers for resale to the purchasing
public.

P,,\R. 3. In the course and conduct of their said business, respond.
ents now Co.,l1se, and for some time Jast past luwe caused , said drill
sets and indexes and other articles of Juerchandise when sold to be
tra,nsported from their phtCe of business in the State of ew Yark
t.o purchasers there,of located in various other States of the United
States and in the District of Columbia , and milintain and at all times
mentioned herein have maintained n, snbstantial eOUl'se of trade in

said drill bits and indexes tLnd other articles of merchandise in com-
merce fL3 " commerce " is defined in the Federal Trade Commission Act.

PAR. 4. In the course ,met conduct of their business and for the

purpose of inducing the sale of t.heir products, respondents ha,ve made
certain statements and representations with respect to the quality,
COUl position , pe,rformance and price of their products in catalogs and
on the cartons in which the products are packaged.

Typical and illustratin of said statements and representations , but
not all inclusive thereof , are the following:
229 P. -- 29 Piece Supreme Dril set l/lG" to 1/2" by 64ths Complete with

Sturdy Rustproof Cadium Pluted Dril Stand - S.12.50 Value These
Supreme High Quality AHo;." Steel Twist Drils contain the Finest Combina-
tion of. Crome. Silicone" Cnrbon ETC. For Use On . Steel , Wood , Plastic
. Copper, Brass, Aluminum ETC. For Speed Driling With Electric Drils.

On the inner wrapper in iyhich the drill sets are enclosed inside
the. carton , the phrases ;;Fully Guanmteed" and "Chrome Vanadium
T,,- ist Drills" are placed thereon in large, heavy black letters , a.1ong

iyith the iyords "\Vest- Germa.ny ': in small a, nd inconspicuous letters.
\R. 5. Through the use of the aforesaid statements and repre

sentations , and others similar thereto but not specifically set ont here-
, respondents represent and have represented , that:

1. Said dril1s are not high speed drills;
2. Said drills are made of an alloy of chrorne vanadium steel

especially formulaied for high speed drills;
3. Sajd drills are full guaranteed;
4. The usual a,nd customary reta.il price of sald el1.ill set and index

is ff42.50 in all of the trade areas in ,yhich it is offered for sa.le.
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PAR. 6. In truth and in fact:

1. Said drils arc high speed dril1s;
2. Said drils are not made of an al10y of chrome vanadium steel

especial1y formulated for high speed dri1s;

3. Said advertised guarantee fails to inform the purchasers of the
said dri1 sets and indexes as to the nature and conditions of the ad-
vertised guarantee, the manner in which the guarantor will perform
thereunder, and the identity of the guarantor;

4. The usual and customary retail price of said drill set and index
is not $42.50 in al1 of the trade areas in which it is offered for sale.

Therefore , the statements and representations as set forth in Para-
graphs Four and Five hereof wers and are false, misleading and
deceptive.

PAH. 7. Respondents said dril1 sets are imported. The eonntry of
origin is set forth in small and inconspicuous lettering on the box
the dril1 bits and on the wrapper in which said drill sets are en-
closed. Purchasers of said dril sets who fail to see the said incon-
spicuous lettering on the box can deterlnine the country of origin
only by opening the box and careful1y examining the minute letter-
ing on each drill or the wrapper in which the dril sets are cnclosed.
Said disclosure is , therefore , inadequate to apprise prospective pur-
chasers of the eountry of origin of said dri1 sets.
PAR. 8. In the absence of an adequate disclosure that a product

including speed dri1 bits, is of foreign origin, the public believes and
nnderstands that it is of domestic origin , a fact of which the Com-
mission takes offcial notice.

As to the aforesaid articles of merchandise, a substantial portion
of the purchasing public has a preference for said articles which
aTe of domestic origin, of which fact the Commission also takes
oflcialnotice. Respondents failure clearly and conspicuously to dis-
close the country of origin of said articles of merchandise, is , there-
fore, to the prejudice of the purchasing public.

PAR. 9. The respondents by and throngh the use of the aforesaid

acts and practices place the means and instrumenta1ities in the hands
of retailers whereby said retailers may mislead and deceive the pur-
chasing public in the manner herein alleged.

PAR. 10. In the course and conduct of their business, and at all
times mentioned herein, respondents have been in substantial com-

petition , in conuerce, with corporations , firms and individuals in the
sale of drills and indexes of the same general kind and nature as
those sold by respondents.
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PAR. 11. The use by respondents of the ioresaid ialse, mislead-
ing and deeeptive statements, representations and practices has had
and now has , the capacity and tendency to mislead members of the
pnrchasing public into the erroneous and mistaken belief that the
said statements and representations were and are true and into the

purchase of substantial quantities of respondents' product by reason
of said erroneous and mistaken belief.

P "'R. 12. The aforesaid acts and practices of respondents , as herein
a11eged , were and are a11 to the prejudice and injnry of the public
and of respondents ' competitors and constituted and now eonstitute
unfair methods of competition in commerce, in violation of Seetion
5 of the Federal Trade Commission Act.

DECISION AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act, and the respondents
having been served with notice of said determination and with a copy
of the complaint the Commission intended to issue, together with a
proposed form of order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of a11 the jurisdictional facts set forth in the complaint
to issue herein , a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by re-
spondents that the law has been violated as set forth in such com-

pla.int, and waivers and provisions as required by the Commission
rules; and
The Commission, having considered the agreement, hereby accepts

same, issues its complaint in the form contemplated by said agree-
ment, makes the fo11owing jurisdictional findings, and enters the
fo11owing order:

1. Respondents Spiegel Brothers Corporation and Steelcraft Tool
Corporation are corporations organized, existing and doing business
under and by virtue of the laws of the State of New York, with their
offce and principal place of business located at 36-50 31st Street

Long Island City 6, New York.
Respondent Kurt J. Spiegel is an offcer of each oi said eorpora-

tions , and his address is the same as that of said corporations.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents , and the proceeding
is in the pnblic interest.
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OHDER

It is oTdeTed That respondents Spiegel Brothers Corporation, a

corporation , Ste.elcl'aft Tool Corporation , 11 corporation , and their
respective offcers and I\:urt J. Spiegel individua.lly and as an offcer
of each of said corporations , and respondents : agents, representatives
and employees , directly or through any corporate or other device
in connection with the offering for sale , sale and distribution of drills
and indexes or other products , in commerce, as "commerce" is defined
ill the Federal Trade Commission Act, do forthwith cease and desist
from:

1. Representing, directly or by implication, that their dri1 bits
are speed drills or high speed dri1 bits: Provided, hmvet. That
it shall be a defense in any enforcement proceeding herein for
the respondents to establish that said drill bits are composed of
the materials and have the physical properties and performance
characteristics generally required for and possessed by speed drill
bits or high speed ch ll bits respectively;

2. Representing, directly or indirectly, that said drill bits are
composed of an alloy of chrome vanadium steel or other materials:
PJ'o' cided , hmuever That it shall be a defense in any enforcement
proceeding herein for the respondents to establish that said dril1
bits contain chromc vanadium steel or other materials in such
a.mount.s as to be significant to the durability, performance and
other characteristics thereof;

3. Ilepresenting, directly or indirectly, that any amount is the
rctail price of the product in any trade area or areas in which
it is offered for sale: Pl'o' uided , howecueJ" That it shall be a defense
in any enforcement proceeding herein for the respondents to es-
tablish that said price is the price at which the product has been
usually and customarily sold at retail in the trade area or areas
where the representation is made;

4. Offering for sale or sel1ing any product which is in whole
or in part of foreign origin , ,vithout clearly and conspicuously
disclosing on such product or in immediate connection therewith

, if such product is enclosed in a package or container on the
front panel of the package or container, in such a manner that it
will not be hidden or readily obliterated , the country of origin
of the pFoduct or part thereof;

5. Representing, directly or by implication that their dri1s or

other products, are guaranteed , unless the nature and extent of
the guaTantee, the identity of the guaTantor, and the manner in
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which the guarantor wil perform thereunder are clearly and
conspicuously disclosed;

6. Furnishing or otherwise placing in the hands of retailers
or dealers in such products the means or instrumentalities by and
through which they may mislead or deceive the pubJic in the
manner or as to the things prohibited by this order.

I tis jurthel' oTdeTed That the respondents herein shall , within sixty
(60) days after service upon them of this order , file with the Com-
mission a report in writing setting forth in detail the manner and
form in which they have complied with this order.



INTERLOCUTORY, VACATING, AND
MISCELLANEOUS ORDERS

TOPPS CHEWIKG GUJH , INC.

Docket 81,63. Order and Opinion, J1dy , 1963

Order dismissing several appeals from hearing examiner s rulings as to subpoenas
as being premature and remanding such appeals to hearing examiner for fur-
ther consideration.

Ol'IXION AND ORDER DISPOSING OF I\foTIOXS

The Commission now has before it the following applications for
permission to file interlocutory appeals from rulings of the hearing
examiner, pursuant to Section 4.18 of the Bules of Practice , and ap-
peals from the hearing examincr s grant or denial of mot.ions to issue

Emit , or quash subpoena, , pursuant to Seetion 4.15 (e) of the Rules:

1. CompJaint counsel's request , filed :If arch 6 , 1963 , for permission to
file an interlocutory appeal from:

(a) The order of the hearing examiner of February 27 , 1963 , grant-
ing leave to respondent to take depositions of chewing gum manufac-
turers , and

(b) The order of the hearing examiner of February 28 , 1963 , deny-
jng complaint counsel's motion for reconsideration of his previous

orders of January 18 , granting leave to respondent to take depositions
of bubble gum ma.nufacturers , and of ovcmber 13, 1962, grantlng
leave to respondent to take depositions of companies using baseball

picture cards.

2. Respondent's appeal , filed :lfareh 8 , 1963, from the examiner

denial of its motion for leave to take depositions of certa.in ,vholesalers
and retai1ers. (This appeal was improperly filed under Section 4.
(e) of the Commission s Rules and win be treated as an application
for permission to file an interlocutory appeal under Section 4. 18.

3. Respondent's appeal, filed "'larch 12, 1963, from the hearing
examiner s order of l\iarcl1 1 , 1963 , limiting certain subpoenas duces
tecwn addressed to bubble gum manufacturers to the production of
documents necessary to refresh the recollection of the deponents and
denying to respondent the fight to inspect SUc11 documents.

2196
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4. Respondent's appeal , fied April 3 , 1963 , from the hearing exam-
iner s order qnashing subpoenas directed to Frank H. Fleer Corpora-
tion.

5. The appeal of Ford Gum and Machine Company, Inc. , filed April
1963 , from theexaminer s order of :!\arch 29 , 1963 , denying Ford'

mot1on to quash a subpoena directed to it.
6. The appeal of Philadelphia Chewing Gum Corporation , filed

April 16 , 1963 , from the hearing examiner s order of April 11 , 1963
denying Philadelphia. s application to limit or qnash a subpoena duces
teO/un directed to it.

T. The appeal of respondent, filed May 9 , 1963 , from the hearing
exarniller s order of April 30, 1963 , granting the motion of Salada
Foods , Inc. , to quash a subpoemL directed to it.

8. Complaint counsel's appeal , filed .Tune 11 , 1963 , from the hearing
eXn1niner s order of .J unc 6 , 1963, granting respondent's motion for
leaye to take depositions of certain wholesalers. (This appeal was im-
properly filed under Section 4.15 (e) of the Commission s Rules and
win be treated as an application for permission to file an interlocutory
appeal under Section 4. 18.

Ce.rta.jn basic considerations arc relcvant to the disposition of all of
these matters. The conduct of adjudicative proceedings is prinHl.rily
the responsibility of the hearing examiners, and , as Sections 4. 15 (e)
and 4. 18 of the Commission s Rules of Practice make clear, an exam.
iner s rulings upon evidentiary or procedural matters arising in the
COllrse of sucll proceedings will not be reviewed or disturbed in the.
absBnce of unusual circumstances. It is therefore thc examiner s duty
to exercise firm direction oyer adjudicative proceedings to insure that
the Commission s p01icy of orderly, expeditious , fUld continuous pro-
ceedings is not. thwarted by either deliberate or inadvertent actions of
t he parties. The need for positi ve control of proceedings inyolving t11e

t.ria1 of complicated issnes of fact. cannot be too strongly emphasized.

It h- not practical to proceed in these cases as in a lnWsllit of ordinar:v com-

rJ1xity and lmlk; thnt is, to let the parties exhaust the cross tire of pleading,
to conduct open-conrt pre-trial hearings . or to let c0l1lsel try the case as tJle
please. The potential range of issues , evideJ1ce and argument is so great , and
the necessities of adversary representation so compellng, that the acti,ities 

coumel '."il result in records of fantastic size and complexity unless tbe trial
judge exercises rigid eontr01 from tbe time tbe COl1lJlaint is fied. (Report of
the Judicial Conference of the Vnitcd States on Procedure in Anti-Trust and
OtlWl' Protracted Cases, Sept. 26 , J951 , )1. 7.

This admonition is repeated in the recent Handbook of Recommended
Procedures lor the Trial of Protractecl Cases 1061 , 25 FlU) ; :S1

383-84 :

The nature of the long or protrncted case is sucl) that strung control mnst be
exercised froDl the tilDe of filing to its disposition. The " remedy is for the trial

780- 01 S--69--
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judge to take the case in band at the outset tudy it, and act as his best judgment
dictates. " Judge Prettyman coined the expression "Iron Hearted ,Judges" in an
address before the New York State Bar Association in 1951. The phrases re
peatedly found in the literature suggesting that the judge " take the case in hand
at the outset

" "

gain control of the case in an early stage, " take "fuB control of
a case from the time of filing," and exercise "rigid control" all suggest that firm-
ness and resolve Care) required of the trial judge in undertaking the pre-trial
of the protracted case. "A judge must be wiling to assume his r01e as the gov-
ernor of a lawsuit. Be can t be just the umpire,

Cf. First Draft of Recommended Procedures for the Trial of Pro-
tracted Cases Before Administrative Tribunals , Committee 011 Infor-
mation and Education of the Judicial Conference of the United St.ates
Jnne 1962

, pp.

l0-11.

The exercise of this responsibility is particularly important in di-
recting and limiting the scope of the deposition procedure afforded by
the Commission s R.ules. Properly used , depositions atTord a valuable
metllOcl for the preparation of the respondent's defense, thereby mak-
ing possible the continuous hearings contemplated by the Commis-
sion s Rules. Cf. L. G. BailouT Company, Dkt. 8435 , Order Directing
Disclosure of Documents , May 10 , 1963 l62 F. G. 1541J. Atthe smne

time, care must be taken that. depositions are not substituted for the-

continuous hearings required by these Rules and that they are not used
as a means to delay the. disposition of the proceeding. Depositions
may be taken only upon a sho ing of good cause. \s w'C recently had

occasion to point out in BalfO'. /;r, 81Ipl'a with regard to a similar re-
quirement under Section 1.163 of the Commission s Rules

, "

It is neither
necessary nor desirable to framc a firm rule of general a.pplication de-
fining with particularity the clements of a sho-.ving of good
cause ,

, * ,

," In general , a determination of good cause for the tak-
ing of depositions requires a showing of the relevance and usefulness
for defensive purposes of the information sought and of the need ior
eliciting it by deposition rather than by testimony at the hearings
together ,vith appropriate consideration of c1a.ims of confidentiality,
basic fairness to the parties, and the paramount need for avoiding
delay.

l\Ioreover, if the dangers of delay, confusion and an unwieldy
record are to be avoided , depositions must be strictly limited to the
questions actually in issuc in the proceeding. This requires a clear
delineation or tI,e issues to be tried 'before depositions are permitted.

Definition of issucs and ('untrol of discovery are closely interrelated and must
be coordinated. '" .. '" (DJiscovery cannot he kept within reasonable bounds un-
ti tllel'C is some understanding of the issues that must mark the bounds of pos-
sible discovery. And those bounds must be set early if confusion is tu be avoided.

The remedy suggested is that each side be required to submit promptly, in ,,,rit-
ing, its tentative statement of the issues. When these statements are discussed
at a pre-trial conference, consideration can be given to limiting discovery, for
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example as to subject matter, geographical area and period of inquiry, Initial
discovery can then proceed within the bounds established. (First Draft of 11ec.

ornmel1ded I l'ocedures for the Trial of p.rotra ted Cases Before Administratiye

'll'itmnals, Report of Committee on Information and Education of the Adminis-
trative Conference of the United States , June 1962, p. 14.

Although the examiner here has required the filing 01' statements
of issues and has entered an order, dated October 15 , 1962, tentatively
identifying the issnes to be tried , the matters now before us indicate fl.
need for further clarifica60n before the scope of depositions call be

determined. This is in part at least due to the narrow view indicated
ill the examiner s order as to his 1'018 in the definition of the issues
in a proceeding of this sort. The examiner s duty under Sections 4.
and 4.13(c) of the Coml1ission s Rulcs of Practice 1S not jimited to

the passive recording of the assertions of the parties regarding" the

issues to be tried. lIe "must not be satisfied to accept counseFs state-
ment of the issues without rurther analysis." Seminar on Procedures
Prior to Trial, 20 FRD 485 491 (1957). In a complicated proceeding

the issues often cannot. be deduced from the pleadings alone nnd the
examiner must take U1 a.cti :e role ill their delinition , oycl'coming the
reluctance of In wyers to be specific lest they thereby forego some

adnmtage "hich might develop in the course of trial" or because or
the lack of complete preparation of their case (Heport of the Judicial
Conference on Procedure in Anti- Tl'n t and Other Protracted Ca.ses
snpm p. 9).

The present case provides fl good eXflmple of the lleed Tor affrma-
tive action by the e.xaminer to provide the clarity "which is lacki11g in
both the pleadings and the parties statements or the issnc. The al-
legations of the compJaint are in tcrms of respondent's practice

the markets for (1) "bubble gum , (2) "picture cards , (3) "bubble
gum packaged and sold in combination ,yith ba ebnll picture ('aJ'l
nd (4) "baseball pict1u'c cards sold separately " The nllc.:" r: r i 811S

themselves , however, are relatively uncomplicated. They cha.llenge as
unfair methods of compet.ition and unfair acts and practices ill com-

merce ' in violation of Section 5 of the. Federal Trade Commission \.ct
respondent s alleged practice of obtaining and cnforcing contracts
with baseball players granting respondent the exclusive right to use
such p1ayeTs pietures, names, and biographies on picture cards. TIle
proposed order served with the complaint would require responc!C'nt

to cease and desist from entering into snch exclusive contracts for
periods in excess of one yea.r.

The trial of such an essentinlly simple case directed primarily to
the legality of certain e.xclusive arral1gemel1ts , clearly should not
TPquire proof of the l'CleVal1ce and appropriateness of four separate

and (li til1ct markets" But , for ,,1lateyer l'pason , complaint C'oun cl has
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Hlade no effort. to l'ec1ucc this proliferation of issnes and the resulting
confusion has been embraeed by respondent as a basis for its demands
for extensive and time-consuming discovery.

The cutt.ing of this knot and the isolation of t.he essential issuE;s must
thus be primarily the responsibility of the examiner , and it is he \dl0
must take the init.iative. According to t11C complaint, l'csponclent:

exclusive arrangements have foreclosed to other companies the op-
portunity to obtain and use baseball picture cards. If , as the complaint
implicitly alleges : such picture cards arc sold both separately and in
conjunction with other products, the lcgaJity of responclenfs prac-

tices can be determined by examining their probable effect upon COl1-

vetition either in the sale of the picture caTcls 
themselves 'Or ill the salo

of the products with which they are distributed. Thus , there are in
this case two potential market issnes: (1) whether basebal1 picture

caTds aTe suffciently distinct from other kinds of picture cards or
similar picture devices to make their foreclosure to others who might
wish to sell t.hem or use them for promotional pnrpose,s competitively

Slgnifica.nt; and (2) whether bubble gum the product with which re-
spondent distributed base,ball picture cards , is suffciently distinct
from other gums, candies or confeetions to make eompetitively ignif-

icant the foreclosure of it promotionn.l device to other bubble gum

manufacturers.
Depending upon what complaint counsel is preparr.d to prove

however, both of these market issues may be avoided. If complaint.
counsel is prepared to prove that baseball picture cards account for
a sufIciBnt share of a11 picture cards or devices so that respondenC:s

exclusive arrangements foreclosed a substantial share of this larger
market , the existence of a narrower market limited to bnseball picture
cards would be irrelevant, and depositions directed to this question
should not. be permit.ted. Similarly, i: compbint cOllnseJ js pl'eparc(l
to prove, as the contrnct provision set out in the complaint indicates
that respondent's exdusive arrangernents foreclosed the use or base-
ball picture cards to all producers of gmns , candies and confections

the existence 'Of a narrower 1 1arket. limited to bubble gum ,yould he
irrelevant , and depositions directed to this question should not be
permitted.

The first step in narrowing the issues is to requiTe complaint counsel
to state what he intends to prove, and consequently what markets he
intends to rely upon. Since tIle scope of the depositions which l1:lY be

taken in this proceeding will of necessity depend upon the further
delineation of the issues , the Rppeals from the examiner s rulings as to

such depositions, which are now before the Commission , are clearly not

ripe for determination at the present time. Accordingly,
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It i8 orde?'ed That the applications for permission to file interloen-
tory ttppeals and the appeals from the examiner s rulings as to sub-

poenas, as set forth above , be, and they hereby are , dismissed as pre-
mature , and the questions as to the taking of depositions in this
proceeding which are raised in such appea.1s be, and they hereby are
l'emnnc1ed to the hearing examiner for furt.her consideration in the
light of this opinion and order.

BECTOK , DICKESON & C01IPA

Docket 8493. Order, J1(ly 9, 1963

Order denying respondent' s request for a conference for a settlement of this

proceeding.

ORDER DENYING l\loTION

Respondent, by motion med June 24, 1963 , having joined in the
applications of respondents in cerbdn related matters requesting a
conference for the settlement of this proceeding or alternative relief
and counsel supporting the complaint having filed an answer in oppo-
sition thereto; and

The C0l11nission 11Hving previously considered such a request in
lVIIde LaboTatOl'ie8 , Inc. Docket. No. 8500 , and havjng issned the
attached order denying said request; and

T1Je Commission being of the opinion that the grounds stated in its
order in Doeket o. 8500 (62 F. C. 1538J for denial of that re-
spolldent:s request are applicable in substanc.e to the request herein
and that therefore this motion must likewise be deniecl:

It is ordeJ'cl That respondent's motion of June 24 , 1963 , be, and
it herel))! is , denied.

Commissioner Ehnan cOlle-uning.

IAG1IAFLO COMPANY , I , ET AL.

DOCh et 8- '22. Order

, ,

July 1.2 , 1963

IntE'l'loC'ntOlY oreIer ruling on request for permission to file interlocutory appeal
and defining the manner in \vhicl1 the case should he processed nncler the
order of remand.

OnDER H.ruxG oX HEQFEST FOH PEIDflSSICX To FILE I TEnLocT. TORY

ArPEAL

This llatter having come before the COlmnissioll npon the request of
counsel supporting the c.ompbint to file an inte.r1oclltory ;1ppe;11 from

certa-il1 rulings of the llearing examiner as set fort.h in an Order of



2202 FEDERAL TRADE COVDnSSION DECISIONS

Directions After Pre-Hearing Conference, April 30, 1963, issued be'
tlw hearing examiner subsequent to the Commission s rcmancl of

this proceeding; and
It appearing that the purpose of sa.id remand was to determine

whether respondents ' trade name

, "

Lifet.ime Charge " could be qnalifierl
soas to relieve any tendeney to deceive or "whether complete. exci ion of
said name is required , and t.hat the hearing examiner "as directed to
receive sueh additional evidence as may be required fora finding on
the issue of whether or not respondents' product wi1l preserve an

existing charge in a battery to the extent nec.essary to give. ';1 pm'
posefnl and truthful meaning to ,the \yorcl "Lifetime" in said trade
name: and

It further appearing that the. aforesaid Order of Directions of the
hearing examiner would require i'fte1' aria that counsel for each side

should present evidence on the issne of -whet.her or not responde,nt.s
product will preserve an existing charge in 'f hattery and that sitid
evide.nce should be based on formal iicientific tpsts of respondents
product; and

It further ' appearing that counsel supporting the complaint has
aVPITed that tests required by the aforesaid Order of Directions cOlllcl
not be eompleted in less than one year and that counsel for respondents
has stated of record that respondents are not now in a position to
present any test data in support 'Of the cont.ention that their product
"\ill pre,serve an existing charge ,in a battery and has estimated
that respondents will require up to t.hree years to conduct the necessary
tests; and

The Commission having determined that the request of counsel sup-
porting the complaint for permission to fie an interlocutory appeal

from said rulings of the heaTing examiner should be granted and

that, in view of an 'apparent misinterpretation of its order of remand
filing of the interlocntory appeal should be waived and the issues
presented in said request should be eonsidered on the merits; and

The Comm,ission having previously determined that respondents ' use
of the trade name "Lifetime Charge" was deceptive and il1egal , the
burden rests upon respondents t.o show that n remedy short of excision
would suffce to protect the public Hgainst deception; and

The Commission having further determined that the evidence to be
received by the hearing examiner pursuant to the Commission s order
of remand shonld be limited to that preeently available to respondents
to show that the aforesa,id trade name may be qlla1ified to relieve its
capacity to deceive, and to rebuttal evidence, and that in the absence

of n. satisfactory showing by respondents , a,n 'Order requiring com-

plete excision of said trade name should be entered:
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It is ordered That the hearing examiner s Order of Directions After
Pre-Hearing Conference be, and it hereby is , vacated and set -aside.

It is f!trtheT ordered That the case be remanded to the hearing

examiner for further proceedings in conformity with the views ex

pressed herem.

GEORGE FROST CmfPANY"'

Docket 0-229. Modified Order, July , 1963

Order reopening case and striking' from order the last paragraph and substituting
an order staying the effective date.

ORDER REOPEm::w PROCEEDING AND J\iODIFYXG ORDER To CEASE
AND DESIST

Respondents having requested that the fina1 order to cea,se and desist
outstanding against them be modified by making the eomp1iance pro-

vision thereof inoperative until the Commission has instituted action
to correct certain alleged industry-wide practices; and

The Commission having concluded that a temporary cessation of
respondents ' duty to comply "with the order to cease and desist will not
be incompatible with the pubJic interest and that respondents, by
.requesting reopening, have waived notice and opportunity for hearing
thereon:

It is o1YleTed That this proceeding be, and it hercby is , reopened.
It is f1lrther ordered That the decision and order of the Commission

issued September 11 , 1962 (61 F. C. 517), be, and it hereby is, modified
by striking therefrom the entire last paragraph of the order and snb-
stituting therefor the foJJowing:

It is fwther ordemd That this order shaJJ not become effee.live
until fnrther order of the Commission.

TOPPS CHEWING GUM , INC.

Docket 8463. Order, Augu.st , 1963

ORDER DEXYlNG l\iOTION To DlS:\HSS C01\PL;\IKT

Respondent has filed 011 July 23 , 1963 , a motion reqnesting the Com-
mission to dismiss the complaint in this proceeding as not in the public
interc.:t and to conduct a supplemental .inves6gation to determine
"Whether a c.omplaint against respondent would he ill the public interest.
In snpport of thjs exnaordinary motion , respondent contends that the,

.Tb1t' order was made effective on Sept. 16. 1964.
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complaint "never contained a proper description of the market.s in
which the violations were alleged" and that "new and changed com-
petitiye activities which haye occulTed since the issuance of the com-
plaint. . . show that the Commission cannot and does not know
whether the complaint is in the public illterest."

Under the statute , Commission proceedings are initiated only "when
found to be in the pnblic interest. It does not fol1ow that, at every
succeeding stage of the proceeding as the issues raised by the complaint
are sharpened by pre- trial procedures and as ehanges in the industry
may take place, the matter of "public interest" should be continually
reexamined by interlocutory applications to the Commission. To
entertain such applications would result ill dragging the proceedings
out jnterminably, and would only defeat the public interest in prompt
disposition of the case. 1\10reover, although the matters urged here
by respondent may be relevant to an ultimate determination as to its
aUegecl violations of law, they clearly have no relevance to any issue
of "public interest" independent of the question of violation , and arc
therefore not properly addressed to the COlnmission while the matter

is beiore the hearing examiner.
It i8 o?"dered That respondent's motion to dismiss the complaint be

and it hereby is , denied.
Commissioner Andcrson not concurring for the reason that he is

in favor of dismissing the complaint.

DUOTONE COMPANY, INC. , ET AL.

Docket 0-87. Order a11a Oph ion, AuO. , 1963

Order granting respondents leave to file briefs and present oral argument on
their motion to reopen and modify a consent order regarding the fordgn
origin of phonograph needles.

Ox REQUEST FOR ORAL AnGU IEXT AXD jHOTIO FOR MODIFICATIOX OF

CONSENT OnDER BY TIlE CO"DIISSION

This matter is before us on the motion and affdavit of respondents
to amend the consent ordeT ill this proceeding filed .J nnc 10 , 1963 , which
is opposed by the answer of complaint counsel filed June 18 , 1963. By
letter of .Tune 19, 19G3 , respondents : connsel requested permission to
appear before the Commission and present all oral nrgllmellt in Sl1p

port of the motion.

Respondent Duotonp Company and the individual respondents
Stephen Kester and Virginia Nester, are primarily engaged in the

"'Respondents ' request for modification of the consent order of Feb. 28, 1962 , 60 F.
453, denied but clarified by order of Feb. 17 , 1964.
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manufacture , importation and distribution of phonograph needlcs
and accessories to wholesalers or distributors for resale to retailers.
The complaint in this matter issued February 28 , 1962 (60 F. C. 453J,
and alleges that respondents engaged in practices violative of Section
5 of the Federal Trade Commission Act, by not disclosing the origin
of their products, misrcpresenting the composition of their phono-

graph needles, engaging ill decept.ive pricing practices and misrepre-
senting the guarantees on their products. On the same date, the Com-
mission accepted !L consent. agreement disposing of the allegations of
the complaint.

The issues raised by respondents' motion relate to the construct'lon
of the first three paragraphs of the order 'which require respondents
to c1iselose the foreign origin of their products to prospective pur-
chasers on the packages of their products 118 wen as in the disphty of
point of sale material used to promote the products in question , and
in any case to refrain from selling in sllch a manner as not to clearly
disclose the place of origill of their products to prospective customers.

In their afJidavit respondents arguc t.hat the Commission s compli-
ance division has improperly construed t.he scope of the order. Duo
tone, interprets the phrase in the, order "any such product:' to mean a
completely finished imported aTticlc sold in the same condition as

imported." Duotone argnes that the term " products" in the order does
not encompass a.rtic1es made of parts originating ,in various countries
and assembled in the Duotone factory or needles made in the Duotone
factory of foreign as well as domestic part.s. The consent. agreement
entered by respondents has the standard provision that the cOlnplaint

may be used in construing the terms of the order. ",Ve have examined
the al1egations of the complaint and these on their face apparently l'
late only to finished phonograph needles.

Tn the light of the foregoing, we are persuaded it serious question
exists whether the term "any snch product : in the order covers phono-
graph needles made wholly or in part of foreign components assem-
bled in the United States. IVe "m therefore grant the request of
respondents for oral argument on this j8sne. Both complaint conJ1sel

and respondents' counsel should therefore be prepared to enJjghten

the Commission as t.o the proper scope of the term "nny such prod-
uct: as used in paragraphs 1 to 3 of the order.

Counsel for both sides : in addit.ion , should be prepared to g-in the
Commission their vie"\ys on Ifhetller t.ile proceeding slJonld be reopened
and the complaint amended in the event it. is decided that. the consent

1 " P.ARAGRAPH SIX: S dcl stntcments and repre eDtatiolls "-ere all(1 are false , llio:.
leading Dnd c1cl'cpti\"e. In trUt11 and in fart:

1. .AU of said phonograph needle are not. llnnnfact.ul'ed in the United States. Som\'

of said phonograph needles arc wrUJufactuIed iu Jflpan or other foreign countries find this
fact is not clearly or adequately disclosed so as to gi\"e the IJ1l'chasing p,l :Jlic notice of the
c01.ntries of origin of said plJOllogrllph needles.
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order in this proceeding does not encompass the praetices described
in respondents ' affdavit namely the sale and distribution of articles
made wholly or in part of components originating in foreign coun-

tries and assemble.d in the Duotone factory.
Fina1ly, eounsel for both sides should be prepared to discuss whether

the representation on respondents ' wall charts " N eeclles Of Foreign
Origin .Wi1l Be So Designated On The Individual Packages" ade-
quately discloses the foreign origin of either completely finished im-

ported needles or of needlcs constituted of foreign parts to varying

degrees , but assembled in respondents factory.
An order will therefore issne granting respondents and complaint

counsel permission to file briefs and present oral argument on the
issne of whether the proceeding should be reopened for modification
of the order and whether it should be reopened for the purpose of

amending the complaint and the reception of evidence.
Commissioner Elman did not participate in the decision of this

matter.

ORDER GRANTING LEAVE TO FILE BRIEFS AND PRESENT ORAL _'iGUl\lENT
ON REOPE ING PROCEEDING

Respondents having filed in motion requesting modification of their
consent order and counsel supporting the complaint having fied an

answer in opposition thereto whereupon respondents filed a request
for oral argument on their n10tion; and

The Commission having decided for the reasons stated in the ac-
companying opinion that it ' i,ill entertain briefs and listen to oral
a.rgument on the issue of whether the case should be reopened for

modification of the order and/or whether it should be reopened for
amending the complaint a.nd further proceedings;

It is ordered That opposing coullsel may fi1e briefs within thirty
(30) days from the date of tbe service of this order upon them.

It f1l1'ther O1'dered That opposing counsel ma.y present oral ar-
gument on the dat.e set by the Secretary of the C0ll1nission.

Commissioner Elman not participating.

SHELL OIL CmfPAKY

Docket 853/'. OreIer , Rept. , 1963

Order denying responaent' s motion to dismiss the case or postpone the filing of
the initial decisiolJ.

ORDER DEXYI:.TG JIoTION

This matter is before the Commi:-sion for cOllsideration of respond-
ent's "Motion To Di.31liss Without Prejudice Or , In The Alternative
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To Postpone Time For Filing The Hearing ExamillCl' s IniLi tl lJe(:1-

sion " originally Iiled with the hearing eXaInillBl' but certified by him
to the Commission. Complaint c.oullsel has filed an o1ns"\l'e1', urging the
Commission to deny l'espondenfs motion.

Specifically, respondent' s motion urges the COllmission to clisl1i
this proceeding without prejudice LO referm! of the matter ro the

Attorney General 10!' institution or a proceeding in a United States
district court having concurrent jnri c1ietioll of the subject Inatter and
party. As grounds for the granting of such unusual relief, respond-
ent c.harges that the Commission is disqunlifiec1 from deciding the
merits or this proceeding by statements in its opinion in the A17wTlcan
Oil C01npnny, Docket No. 8183 , issued June 27 1962 L60 F. C. 17,

1804), mc1 in the statements or Commission counsel contrdned ill the
Commission s brief filed berorB the Seventh Circuit in AlIWT.ican, Oil
Company v. Federal Trade 001n1l-l88ion Ko. 13 879. It is urged that
said statements indicate that the Commission has pl'ejudgelL that
certain prices granted by Shell to dealers in Smyrna, Georgia , ill
October 1958 , "ere nnla"fu1.

It should be unnecessary to point 011t that pursuant to the judicial
process in general 'and the Administrative Procedure Act in partic-
ular, the COllll1ission is required to reach its decisions solely npOll the
basis of the record before it. This "" done in the.

.. 

mericc!1 casc and
it. \vi1J , of course , bc done in this case. Shell Oil Compa,ny "as not 
respondent in the proceeding against the Anwl'ican Oil Comp::my, 1121c1

tyic1ence in defense of its prices TlHS not there introduced. The facts
surrounding respondent Shell's priLing ha\" e been given full an est en-
siyc airing in this proceeding, and the Cormnission s decision "ill be

based on them alone.
IVforeover, this proceeding is not only concerned with ShelFs opera-

tions in Smyrna , Georgia , but enC01npa,sses a11eged price discrimina-

tions in Scatth: , \Vashington. It also involves a separate charge of
prjce fixing in violation of Section 5 of the Federal Trade Commission
Act. Hespondent's motion presents no grounds "whatsoever for dis-
missing these charges. Sp1itting up the complaint 'Charges between
the Commission and a United States district court may avail respond-
ent only additional expense., for an order requiring it to cease (lis-
criminating in price lrlay be justified by its activities in Seattle: \Vash-
ington, alone. Of course, the Commission at this juncture makes no
finding "whatsoever as to the lawfulness of Shell' s pricing and related
activities.

\.1tern;:.tiVE'Jy, respondent asks the Commission to postpone the time
\yithin Tlhich the hearing examiner s initial decision must be filed
until the 1 nitec1 States Court of Appea1s for Lhe Seventh Circuit has
rendered its decision in the A 17wT1 can Oil Omnpany matter. It is urged
that the hea.ring examiner has been placed in an untenable position
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by the circumstances surrounding the Commission s opinion and appeal
in the Amen' can ease and that he has been placed in "an atmosphere
not eonclucive to the exercise of impartial and independent judgment.

This argument overlooks the point t.hat the hearing exa.miner , as the
Commission , is required to render his decision solely upon the basis of
the rcc-ord before him. As a matter of fact , the hearing examiner has
alrc,ady indicat.ed on the record that he does not consider himself bound
by any of the Cornmission s findings in the. AmeTica.n Oil C01npaTI, ease
and that he is going to make a.n independent judgment based upon the
faets before him. By so stating, the examiner was announcing his
re,cognition of his clear duty to arrive at an initial c1eeision without
consideration of any extrinsic materials, as required by Section 7 (c1)

of the Administrative Procedure Aet.
The fact that a decision is pending in the circuit court in a pro

ceeding involving facts common to this proceeding does not place
t.he e.xa.miner in a.n untenable position and whatever affect his initial
decision may have upon the appeal now pending before the linited
States Court of Appeals for the Seventh Circuit is no concern of this
respondent.

It is the Commission s conc111sion and decision that the respondent
has not shown good cause or adequate grounds for the reJief which it
requests and, there.fore:

It is ordeTed That respondent's motion be, and it hereby is, denied.
C01mnissioners Anderson and Higginbotham concurring in the

result : and Commissioner E1man not participating.

OX-WALL TOOL COMPANY, LTD. , ET AL.

Docket 7491. Order, Sept. 9, 1963

Order modifying a previous 'order regarding the disclosure of country of origiIJ
on packages.

ORDER A1\EXDING FIX AI. ORDER OF THE C01'nnSSIOK

Respondents by their "Motion to Re-Open and Modify , pur-

suant to S 5.7 ofthe Commission s Rules of Practice effective June 1962
having requested that the finaJ order of the Commission issued De-
cember 1961 (59 F. C. 1408) be modified; and

The Commission on considera.tion of the afore,said motion having
determined that its final order of December 26 1961 should be modified
in certain respects:

I t is ordered That the Commission s final order of December 26
J961 1 59 F. C. 1408) be , and it hereby is , modifled to read as fol1ows:

It is ordered That respondents Ox,,-al1 Tool Company, Ltd. , a cor-
poration. 811d its offcers , and rcspolltlents fax J. Blum and Sidncy
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Blum , individually and as offcers of said corporation , and respondents
agents , representatives anclemployees , directly or through any cor-
porate or other device, in connection with the offering for sale, sale

and distribution of imported merchandise in commerce, as "commerce
is defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

1. Offering for sale, sel1ing or distributing said products with-
out affrmatively and dearly disclosing ill a conspicuous place on
the products themselves the country of origin thereof.

2. Offering for sale, sel1ing or distributing said products in
containers or with attachments in a manner which causes the mark
on the products identifying the country of origin to bc hidden or
obscured without clearly disclosing the country of origin of the
products in a conspicuous place on the container or attachment.

Provided , however , that in those instances where (a) two or more
products importeel from two or morc foreign countries or places
ilre packaged together in the same container , where (b) the im-
ported articlcs themselves are clearly and conspicuously marked
with the country of origin , and where (c) the container is un-
sealed and the articles may be readily removed therefrom for
examination by a prospectivc purchascr prior to purchase, the

disclosuTe , in a conspicuous place on the container , that all or a
port.ion of the contents of such package are imported and that the
country or place of origin of foreign made products is set. forth
on each product, shall constitute compliance with the rel'ms of
this order.

It 'j"r; fU7'theT o7'de/'eel That respondents, Oxwall Tool Company,

Lt(1. , J\hx J. BJum and Sidney Blum, shall , within sixty (60) dnys
a.fter service upon them of this order, file with the Commission a re-
port in writing setting forth in detail the manner and form in which
they ha.ve complied with the order to cease and desist as modified.

TOPPS CHEWING GUllI , INC.

Docket 8463. Order , Sept. 1, l,9S

Order dcnying respondent's appeals from hearing examiner s denials of applica-

tions for certain Sllbpocnas RlHl depositions.

ORDEn DISPOSING OF ApPE \.LS FROM HEARIXG
OF AlCGUST 29, 1963.

EXAJlnNER s ORDERS

The Commission now has before it the following appeals from cer-
tain orde.rs of the hearing examiner entered August 2D , 1968 , COllcern.

ing the taking of rlepositions in this proceeding: (1) respondent)
appea.l from the hearing examiner s denial of certa,in of its annlica-
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tions for subpoenas and depositions; (2) complaint counsel's request
for permission to appeal from the cxaminer s granting of certain
other of respondent' s applications for subpoenas and depositions; and
(3) an appe.I by Salada Foods, Inc. , from the examiner s order per-
mitting respondent to take the deposition of that company.
It does not appear that the rulings appealed from involve sub-

stantial rights and will materially affect the final decision or that a
detennination of their correctne.ss before conclusion of the hearing
\Till better serve the interests of justice-the requirements for an
interlocutory appeal under Section 3.17 (f) of the Commission s Rules
of Practice. The Commission notes, however, the fol1owing statement
jn the examiner s memorandum:

that undcr the rules presently in effect governing the taking of depositions
(a) there must be a showing that the deposition wil constitute or contain e,i-
dence l'ekmnt to this issue, (b) that there is a definite risk that the witness
to be deposed wil not be available at the hearing, (c) that exceputional cir
cumstances exist within the meaning of Part V of Section 3.10(e) (2) of the
rules, or within the probable utiization under Section 3.10(e) (1).

This erroneously conIuses the requirements ror tl1G taking of deposi-
tions, set out in Section 3.10(a.) of the Commission s Hulcs, with the
requirements, set out in Section 3. 10 (e), for their use at the heRring.
Sinc.e the examiner s denial of certain of rcspondenUs applications ror
depositions m lY possibly be based in part upon this erroneous inter-

pretation or the Commission s Hulos : the examiner is directed to recon-
sider the matter. Accordingly,

It is ordered That the appeals and the request for permission to
file an interlocutory appeal rrom the examiner s rulings be , and they
hereby aTe, denied.

1 t i. fu?theT ordeTed That the examiner be, and he hereby is, directed
to reconsider respondent:s applications ror subpoenas and deposit.ons
in the light of this order.

Commissioner Anderson not participating ror the l'eason he is or the
opinion there should not have been a complaint.

FRED ASTAIRE DANCE STUDIOS
INC. , ET AL.

W ASHINGTOK, D.

Docket 8560. Order, Oct. 

, ,

1968

Order denying respondent' s motion to dismiss the complaint or suspend tie
proceeding pending a trade-practice lJearing.

GIlDEH DENYIXG REQUEST To FILE IXTEHLOCDTORY ArPE. \.L, AND

YIXG rOTION To DISMISS CO)lPLAINT OR SL-SPEND PIWCl ED1NG

The Commission has bE-Jore it a request by respondent Fred Asta.ire
Dance Studjos Corporation, under Section 3.20 of the Commission
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Rules of Practice, for permission to file an interlocutory appeal, and a
motion by said respondent to dismiss the complaint or alternatively
to suspend the proeeeding.

Respondent seeks an interlocutory review of an order of the hearing
examiner, made under Section 3. 11 of the Rules, for the production
of certain documents in respondent' s possession. Such review will be
granted only "in extraordinary circumstances where an immediate
decision by the ConuYlission is clearly nccessaTY to prevent detriment
to the public interest". Cf. the test contained in Section 3.17(f), which
governs inul1ediateappeals to the Corrnission from fulings granting or
denying applications to issue or motions to limit 01' quash , any sub-
poena or order requiring accessi such R,n appeal will be entertained
only upon a showing that the ruling complained of involves substantial

rights and wiUmaterial1y aliect the final decision and that a determina-
tion of its correctness before conclusion of the hearing will better
serve the interests of justice . Under neither test has respondent estab-
lished grounds for an immediate appeal to the Commission. Respon-
sibility for the protection of parties and witnesses from unjustified de-
mands for documents is primarily the hearing examiner , and
respondent' s application discloses no abuse of discretion by the
examiner of such nature as to wa.rrant, under the standards
governing interlocutory appeals set forth in the Rnles the Commis-
sion s intervention at this time. In so ruling, the Commission ex-
presses no view on the merits of respondent's objections to the exam-
iner s order.

Responc1ent:s motion to dismiss the complaint or sllspend the pro-
ceeding while a trade practice rule-making proceeding is convened
(see Sections 1.66- 67 of the Rules) must be denied for essentially
the re.asons stated in the Commission s recent order in Topps Ohewing
Gu.m. , In. C. Docket 8463 , issued August 1 , 1963 , p. 22.03 herein.
It u ordered That respondent's request for leave to file an inter-

locutory appeal a.nd its motion to dismiss the complaint or suspend
the proceeding be , and they hereby 'Ll' , denied.

ART ATIONAL .NUNUFACT1:RERS DISTHIBUTING CO.
ET AI,.

Docket 1286. O'ider , Oct. , .1968

Order denying respondent' s reqnest to modify a eease and desist order entered
May 10 , 1961 , 58 F, C, 7.9, on the ground of alleged cbange of lan"

ORDER DEXYING PETITIOX To REOPEX

COlmsel for respondents having petitiolled the Commission to re-
open this proceeding for the purpose of determining whether or not
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the final order to cease and desist entered May 10 ID61 l58 F.

719), should be modified , al1eging as grounds therefor that the Com-
mission on July 15 , 1963 , dismissed its complaint against Nati01wl-
POTges 00. , et 01. Docket No. 8428 CP. 163 herein); and

It appearing that dismissal of the complaint in Docket o. 8428

vms based solely on an application of the 1(1,\, to the facts of record

ill that case, having no connection w'ith the facts of record in this
proceeding, and that contrary to respondents ' counseFs eontention
dismissal of said complaint does not. represent a change in l,l\\ appli-
cable to the acts and practices prohibited by the order to cease and
desist herein; and
The Commission, therefore, having concluded that respondents

counsel has failed to allege suffcient and proper grounds for a reopen-
ing of this proceeding:

I t is o1Ylered That respondents ' petition for reopening of this pro-
ceeding be, and it hereby is , denied.

CROW CENTRAL PETROLEuM CORP.

Docket 8539. Order, Oct. , 1963

Order denying request of a third party to quash a subpoena duces tecum issued
at instance of rc pondent in this case.

ORDER DENYING '-\.PPEAL FRO;\( ORDER DEXYING )IOTlON To QlL-\SII
SUBl'OEX c\ DUCES TECU:)!

IIa-IT)' ,ValleI' , fiS an individual and as President of A- &. H Trans-

portation, Inc. , appearing pro se appeals the hearing examiner

order denying his motion to quash a subpoena (luces tecU17t issued fit

the instance of rcspondent in the above-captioned matter. Under
Section 3.17(f) of the Commission s RuJes , an appeal to the Commis-

sion from the hearing examiner s order denying a motion to quash

a subpoena " will be entertained by the Commission onJy upon a show-
ing that the ruling complained of involves substantial rights and ,vill
materially affect the final decision and that a determination of its
correctness before conclusion of the hearing will beUer serve the in-

terests of justice, Under this Rule, primc responsibility for the pro-
tection of witnesses fr0111 overbroad or otherwise improper subpoenas
rests with the heRring examiner, and the Commission \\'ill intervene at
an interlocutory stage in the proceeding only upon a cle lr and concrete

showing of the necessity for such intervention.
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Appellant has made no such showing. He alleges in yagne and con-
c1usional terms that the examiner s order \vas erroneous and that. irre-
parable injury will be inflicted upon him if he must. comply with the
subpoena. H(nyever, no :facts are alleged , in support of these claim2

t.hat would enable the Commission to determine whether appel1:nt is
entitled to iUl immecliate appeal. Consequently, the appeal must be
denied. In so ruling, the Comrnission expresses no vie" on the cor-
rectness of the hearing examiner s order or the merits of appellant's

position.
It is oJ'deTed That the appeal be , and it hereby is , denied.

O. Ie RUBBER WELDERS , INC. , AXD THE B. F. GOODRICH
COMPAKY

Docket 8571. Orde1", Oct. 17, 1963

Order denying respondent' s requests to nvpenl the hearing examiner s d('nial
of a stay of proceedings.

OW)EH DEXYIKG REQUEST FOB PER'-ISSION To FILE ITERLocVTnUy
ApPEAL

Hespondents in the above-ca-ptioned matter, pursuant to Section

20 of the Commission s Hules of Practice, have filed separate re-
quests for permission to file R,n interlocutory appeal from an order
of the hearing examiner denying a motion for stay of proceedings.
The ground of that motion , and of the present requests , is that there
are common issues of la"-' between this case a.nc1 several other cases
decided by the Commission and presently pending on a.ppeal in the
Federal Courts of Appeals. It is urged that, should any of these
courts disagree -with the Commission s vie,,, of the baslc issnes 
those CR,ses , the Commission would \"Rnt to reconsider its action in
issuing a complaint in the instant case, and that therefore all furt.her
proceedings in this case should be stayed until deei ion of the pending
appeals.

A motion to stay proceedings before the Commission 011 such a
ground is , properly, a motion addressed to the Commission in its
administrative, rather than its adjudicative, capacity. The.refore
the hearing examiner had no power to pass upon the motioll see

Section 8 of the Commission s Sta.tcmcnt of Organization , and hou1d

instead have c.ertified it to the Commission for it.s determintltion.
See Section 3. 15(c) (9) of thc Rules of Practice; D""iJ Re8eanh
Om' C. Docket 7179 (decided October 3 1963) (1'. 998 hereinJ.

780-018--68--140
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IIo1\-ever, considering the motion ior a stay of proceedings in this
matter as properly before it, the Commission finds that good ancl
suffcient cause for such a stay has not been shown. Accordingly,

1 t is o'lle1'ed That respondents ' requests for permission to file an
interlocutory appeal be, and they hereby are, denied.

THOMASVILLE CHAIR COMPANY

Docket 7273. Ordet' and Opinion , Oct. 22, 1963

Order dismissing complaint npon remand by the Fifth Circuit of order pro-

hibiting the passing on of a reduction in brokerage to favored buyers, without
acquiescence by the Commission on the Court' s opinion.

)\/b::l\10RANDU::U ACCO IPAXYIXG FINAL ORDER

By THE CO:.CUISSION:

This ma.ttBr is before the Commission npon remand from the United
States Court of Appeals for the Fifth Circuit. IVe read the Court

of Appeals' decision as holding that the Commission , in a. case in

which it is alleged that a seller has violated Section 2 (e) of the
CJayton Act by passing on a reduction in brokerage to favored buyers
ill the form of a discrimjnatory price reduction , may not rdy solely
on the fact that the seller has paid less brokerage on the sales at the
lower price, but must establish a cansal relationship bebyeen the
reduced brokerage a,nd the reduced sales price. The Commission does
not, however, acquiesce in the opinion of the Court of Appeals as
such , ",yhich contains dicta 

Tith which the Commission does not
necessarily agree. Since the Commission does not believe that the
public interest. would be advanced by a further proceeding to establish
whether respondent has violated Section :2 (c), the complaint must be
dismissed.

ORDER DrSl\IISSING CO:::IPLA.I::T

The United States Court of Appeals for the Fifth Circuit having,
on August 14 , 1962 C7 S.&D. 515), entered its judgment setting aside
the COl1lllission s order to cease and desist and remanding the matter
to the COITnission for further proceedings not inconsistent with its
opinion of the same date , and the Commission after fun consideration
having determined that the complaint should be dismissed for the
re" tsons stated -in an accompanying memorandum;

1 t is ordered That the Commission s complaint be , and it hereby is
dismissed.
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L. G. BALFOUR CmrPAKY ET AL.

Docket 8.135. Or(Ze1" and Opinion, Oct. 19G3

Interlocutory order denying respondents' request for appeal from bearing
examiner s denial of motion for disclosure 'of additional "miss'ing " documents
and for subpoena nd tC8Nficnlldum to complaint counseL

IXTEHLOCuTORY OPIXION OF THE COl\DnSSIO

By DIXO Oom1l.issioner:
This matter is before the Commission as to (a) fL reqnest by respond-

ents , filed September 5 1D63 for permission to file an int.erlocutory
appeal from the hearing examiner s order denying their motion to
compel compliance ",yith the Comlnission s order of 1\lay 10 , HJG3 C62

C. 1541J, directing disclosure of documents; and (b) an order or
the hearing examiner filed Septembcr 16 , ID63 , certifying to the Com-
miesion a motion by the respondents for issuance of a subpoena. 

fpstificandltm for the appearance of complaint counsel in regard to the
fUl'nisl1ing of documents under the aforcsaid C0111nission s order.
Both the request for interlocutory appeal and the orc1e,r or cE'xtificlltion

rehte to essentially the same subject matter.
The issues here raised developed over the Commission s order of

rf: : 10 , 1 D63 above referred to , directing disclosure of certain docu-
ments in the Commission s files. Respondents in tl1eir origina-l request
for access to the materials, made only the most general description of
hat they were seeking, and the hen,ring examiner , in referring the

f1ucstion to the Commission , noted "In sum , what counsel for the
respondents seeks is a broad fishing license to examine everything in
the Commission s fies with the hope that something Jnay be found
that in some ""ay may be used to aid him in the presentation of his
defense." Nevertheless , the Commission granted broad acee::.:; to
records in the Commission s files, reasoning that respondents were
trying to recover only their own documents for \Thich they had not
retained copies and that to deny such a request probably oulc1 cause
some hardship.
Compla.int counsel, pursuant to the Commission s order, made a

thorouah search of the Commission s files and turned over what they
believe to be all the documents called for under the Commission

order. They assert that they have reviewed all the Commission files
ill their possession which might in any wa,y contain documents which
the C0l11nission directed to be disclosed to responclents and tl1at in
clrlition they requested Commission employees responsible for catalog-
ing, indexing and maintaining Commission records to condllct a
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thorough a.nd exhaustive search of Commission fies for any and all
111aterial relating to re,sponclents and to give it to cOlnplaillt counse1.

Items selected from this material covercd by the Con1l11ission s order
some gOO or more exhibits , were thereafter turned over to t.he respond-
ents. Complaint counsel , in their answer to respondents ' motion to
compel compliance, state: "Complaint counsel have fully cOlnpliecl
with the Commission s order of May 10th. There has been no with-
holding or suppression of documents.

Among the documents handed over t,o the respondents are It :few
which contain references indicating that the Commission apparently
had in its possession at one time certain other documcnts \\'hich ere
not made available to the respondents. It is as to these missing docu-
ments that respondents have raised the issues now before us. COl1

pJaint counsel advises that further additional search was macle 
them to uncover the missing documents but they "were not to be found.
They state ilatly that "Such material simpJy mnnot be Jocated"

Itespondents were given broad access to records in the Commission
files even though " there ,vas a serious question" whet.her they had at
that time made the necessary showing of "good cause" as reqnired by
Commission procedure. The disc1os!ll'e 1yaS ordered for the respond-

(.'nt5 ' convenienc\' , since. the request ilwol,,-ed a Lll'g'e munuer of re-
spondents ' own l'e.corcls collected oyer it long period of time, copies
of whieh had not been re.tainec1 by thell. It is clear that the Commis-
sion ruJing referred only to a large mass of generally clescribcc1l'ecorc1s

and did not pass upon the matcriality or relenmcc to l'CSpOlHlel1ts

cle:fense of any specific record. Moreover, there is no qnestion that the
Commission s order dealt only with records available in its fie . It
reads in part:

IT' IS ORDERED that complaint connsel llQye copies made of all c10cllments
in the CommIsl;ion s files, , "' (Emphasis supplied.

R.esponclents assert that the nalTowissue here is whether the - cnn
be accorded their basic rights to a fail' and irnpartial trial \\' hen doc.u-

ments relen1nt and Jrmterial to the issues in the proceeding lwye been
lost or destroyed a:fter having been giyen into the Cllstocly of the Com-
mission. Respondents cite the cases of United States v. Consolidated
LWCldries Corporation 281 F. 2c1 563 (2c1 cir. 1861), an,) ende,l
States v. II eath 2(jQ F. 2cJ 623 (Dth cir. 1858), to snpport their position

that they haye been prejudiced , but the fads in thoi:e ('nse ,He so

diiIerent from the facts herein that they c.annot be considered con.

trolling precedents.
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Although 'TO. refrain from deciding the issne at t.his time, we doubt.

that respondents can sho\" they will be in any way prejudiced by the
11lanlilability of the Tecords. F'or one thing, it appears that the docn-
lnents coyer matters about which available witnesses can teshIv or
about \"hich information can be obtained ' from other sources. j\.1ore-

over, so far as we can determine, no part of complaint cOlln ers case

has been bnilt on the missing records. The precise way in which the
respondcnts are allegedly prejudiced by the una\'ailability of the docu-
ments has not been made c1ear. Hespondents are not foreclosed from
ril,ising this issue at a Iflter time : if nccessary, and we do not see tJmt a.ny
pTP iuc1ice 'Till result to them by deferring the decision in the matter.
Under S 3.20 of the Commission s Hnles of Practice , the interlocutory
appeal w111 not be granted nnle,ss a s110wing is made of extraordinary
circumstances \\'here an immediate decision by the Comm,ission is

dearly neC'p,ssary to prevent detrimcnt to the pllbJic interest. Since no

snch showing lws bee.n made here , l'C'spondents : reql1est for permission
to file such appcaJ ,,-il be denied.

\8 to the, subpoena ad tcstificandwn respondents flre apparently
Bee king to make an issue of the circumstances of the disappearance. of
the, documents. ",Ye have no grounds for doubting the assertions of
eompla1lJt counsel that e' cryt:hing has been done ,vhieh could be clone

to lO(' lte snch records. Since tlleY simply cannot be found , we see no

reason for further inquiry into the matter. ",Ve will t:herefore deny
respondents ' reqnest for the issuance of a subpoena dircr1e, d to com-
p1nint (,0111sel.

OnDER DEXYING R.ESl'ONDEXTS
ApPEAL AND

REQUEST FOR INTERLOCliTORY

SUBPOEXA

This matter haying come on to be hearc1upon respondents ' reqnest

for perm,ission to file an interlocutory appeal from an order of the
hearing examiner denying their motion for disclosure of doenments

and upon an order of t.he hearing examiner certifying respondents
request for a subpoena ad testificand1l'1 directed to complaint counsel;
and

The. Commission , for the reasons appearing in the accompanying

opinion , hav,iug determined that both requests should be denied:
It if; onlc1'ed That respondents ' request for permission to file an

intPrlocntory appeal, filed Septembe'l' 5, 1063 , he , and it hereby is

denied.
It .f1lTtheP ordered That l'esponc1ents request for a subpoena, a.d

test/fI canduTn directed:to compJu1nt connsel be , and it l1ereby is , c1pnied.
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C. II lWBINSON COMPANY AND XASH- FINCH cOMP_\NY

Docket 4589. Order G?ld JfemoranrZuii VO'':. 4, 1DG3

Order llenying respondent' s request to c1i::miss jnn stigatjonal bearin?" into

alleged violation of an earlier order , but grantillg a motion for a clarifiC':ltion
of the order.

lYIElIOHANDUlI IK DrSPOSlTIOX OP PETlTIOX FOR CL.\RTFICATION OF ORDER

Nash-Finch Company, by petition filed October 14, 1963 , has
requested the Comrnission to dismiss the inyestigatiollul hearing
initiated by the Commission s order of February 1 , 1963 l62 F.
1486J, on the gronnd that such investigation is not within the Com-
ll1ission s statutory right and authority. In the a.lternative , petitionel'
requests clarification of the order, asserting: t.hat it wishes to determine
the precise nature and scope of the proceeding and the procedure to be
foJ1oTled in the eon duct thereof.

The Commission s order of February 1 , H)G3 , directs that a ;' Pllblic
investigational hearing" be conducted to ascertain the extent to which
C. II. R.obinson Company and ash-Fineh Company may ha\'e yiolated
thc provisions of the order to cease and desist entered against these

parties on January 6 , 1947. It is well settled that the. conduct of sHch
n proceeding is within t11e aut1101'ity of the Commission l and peti-
tioneT s request for dismissal of the investigation is l1ereby denied.

,Ve next consider the alternative request for clarification of the
order. This order is in virtnally the same language as that uEed in
the Commission s order directing a formal investigation to determine
compliance with the order to cease and desist in 111 a.hington P'lsh &
Oyster. As a part of its application to the Court for enforcement of
the order to cease and desist in that ease, the Commission filed a report
in which it found , on the basis of its investigation , that the company
had violated the order. The company moved to strike that part. oT the
application pertaining to the investigation , including the filing of the
record thereof in the cnforccment action. The Court , after obserdng
that Congress provided for the Commission to apply to a L-:nited States

Court of Appeals for enforeement :: if such person fails or neglelts to
obey a cease and desist oI'der : pointed out that Congress InnEr : there-

fore, have expected the Commission to first determine the ;;fuct of

1 " We bold that by virtue of tlJe statutes cited tbe CommissiOll bad a lthurity to

conduct the Questioned formal investigatiDll as to violations of tIle cease ann rlesfst nnler
of March 25, 1946. Federal 'I'rrrrllO Commissioll v. Vlu.ohingtrm Pis/! tG Oyster C'" lilC.
271 F.2o 42 (9th Cir. :lB(9).

2Jbfd.



INTERLOCUTORY ORDERS, ETC. 2219

violation." Noting that the procedme to be followed by the Commis-
sion in detcrmining the fact of violation is not spelled out. in the
Clayton Aet, the Court declared that any reasonable and fair
method or procedure not forbidden by statnte would be appro-

priate. The Court then ruled that in the Commission s investigational
hearing there ha.d been comp1iance with all requirements of statute and

rule concerning procedure in that the company had full opportlmity to
cross-examine all witnesses and examine all documents and had full
opportunity to contest the issue of violation of the order by introducing
evidence. Additionally, the Court held that this record constituted

plca.dings, evidence, and proceedings before the agcllc:(: ,yithin the
meaning of Section 2112 (b) of Title 28 , United States Code " and that
it '\\'a8 properly filed as a part of the enforcement action.

The order heroin directs that the parties under investigfttion be
accorded an of the rights and privileges provided in the Commission
R.ules of Practice gove.rning hearings in adjudicative proceedings 4

which may be a.ppropriate in a formal investigation. This, of course
includes the l-ights referred to by the Court ill Washington Fi8h 

Oyste1' as wen as others , one of which is the Tight of interlocutory
appeal. Thus , if one of the parties is of the view that a particular
ruling by the examiner is not in accordance with the COlnmi jon
direction or is otherwise i1npl'oper , t11c rules prescribe the procedure for
obtaining a review of such ruling,

Since the issuance of its order herein on Fe.bruary 1 , 1963 , the Com-
mission has made cert.ain revisions in its Rules of Practice. The rules
revised include those specificalJy referred to in the order, and for the
purpose of rcmmring any question as to which rules now apply to this
proceeding:

It is ordered That the Commission s order issued herein on :Febru-

ary 1 , 1963 , 62 F. C. 1486 , be, and it hereby is , amended by striking
Rule No. 1.34': from line byo on page 1488 thereof and substitut.ing

therefor "Section 1.35," and by striking "Sect.ion 4.13" in line six on
page 1488 thereof and substituting therefor "Section 3.15.

Commissioner ),.fa.clntyre. not concurring.

S" (b) The record to be filed iIl tlJ€ cuurt of appeals in such a proceeding (to review or
enforce aD order of an l'rlmiDistratiye agency) shaD consist of tle order sought to be
revjewed or enforced, the findings or reJJort upou which it is based , :md tbe pJpl'l!iTJgs,

evidence, and IJrOceedjng before the D-gellC,r, IJoan1, cODlIn;ssioIl , or offcer concerned

, '" '" *

/, Rules of Practice, Pl'occclures Ilnd Organization , 27 Fea. Reg". (1962), Part 4, Subpart E.
H.ules of Practice , Procedures and OrgaIlization , 28 Fe(L Reg. (1903).
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SUN OIL COMP AKY

Docket 6641. Order, Nov. 12, 1963

Order reopening proceedings and remanding to hearing examiner to comp1y
"ith directions of the Court of Appeals.

OrIDER I'EOPEXIXG P1WCEEDING A D R.E L--XDIXG CASE TO HEARIXG
EXA::HNER

The United States Court of Appeals for the Fifth Cirenit having
on October 9 , 1963 (7 S.&D. 191 , 808J, with the consent of the Com-
mission, entered judgment remanding this proceeding to the
Commission ,yjth specific directions, and the Commission having
considered the matter

It i8 ordered That the proceeding be, and it hereby is , reopened.
it is .hWt1leT Qnlel'ed That the mat.ter be , and it hereby is, remanded

to l-Iem'ing Examiner Robert L. Piper for such further proceedings as
arc nec.essary to comply fully with the saiel judgme,nt of the Court. of

c\ppeals.
It is .further oJ'deTed That the J-Iearing Examiner, upon c.ompletion

of the hearings contemplated by the Court's said judgment, shall fie
"lth the Commission a revised initial decision bnsed upon the addi-
tional evidence adduced.

OXWALL TOOL CO 1:PAXY , LTD. , ET AL.

Docket 7-491. 0)' (161, Nov. , 1963

Order granting respondent's request for a stay of the effective date of the
order to preserve right of appeal.

ORDER STAYING EFFECTln: DATE OF FrxAL ORDER

This matter has come before the Commission on respondents ' mo-
tion filed November 1 1963 , for a clarification of the fmal order issued
September 9 , 1963 (I'. 566 hereinJ and a requeBt for an extension of
time with-in which to file their report of compliance as well as 11 re-
quest for a stay of the effective date of the order to preserve their
right of appeal to the Court of Appeals pending Commission action
on tJlcir motion. Hespondents further request an opportunity to be
heard before the Commission on this motion. The Commission 11a8

determined tl1at under the circumstances the effectlYc elate of the
order should be sta.yed , but that there is no necessity for oral argn-
ment on the issues present.ed by respondents ' motion. Accordingly,

I tis oTdencZ That the effective date of the Commission s final order
, "nd it hemby is stayed , until further order of the Commission.
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It isf'urther ordered That rcspolHlents be, and they hereby are, au-
thorized to defer Ji1ing their report of compliance until sixty (60) days
from the effective date of the .final order in this proceeding.

It is fU'l'thB1' O1'dered ThaJ the request of respondents for oral argu-
ment on their a.ppHcation be , a.nd it hereby is , denied.

SHELL OIL Cm1P ANY

Docket 8537. 01' dcr, Nov. , 1963

Interlocutory order denying respondent" s mDtion reque-sting tie Commission to
disqualify itself from reviewing tl1e initial decision on the ground that it
harl prejudged the matter.

OHDER DENY1NG JfOTlO To DISQL"ALIEY C01\DIISSION

Respondent has filed, on October 18, 1963 a motion requesting
the Commission to c1i qua1ify itself from reviewing the initilLl decision
issned by the hearing examiner on October 1, 1963 , and from any
further judicial 01' quasi- judicial participation in this proceeding ot.he.r
than to grant said motion , contending that the Commission had pre-
judged the matter even before the eomp1aint issued , and that, therefore
responde.nt has been deprived of due process of Jaw from the outset
and will be further deprived of due proces of law if the Commission
reviews the hearing examiner s ,initial decision.

In support of its eharge of prejudgment, respondent points to (1)
our opinion ,in the, maUer of A1nwI'ican Oil Company, Dkt. 8183 (June

1962) (60 F. C. 1804J, in ".hieh certain references \Yere made to
respondent's pricing practice, s; (2) the Comrnission s denial, on

February 1 , 1968 of respondenfs motion for an order requiring COUll-

sel supporting the compJa.int to procluce certa,in documents from the
Commission s files 162 F. C. 1488J; (3) the C0111missioll S denial. on
September 6, 1963 , of respondent:s motion to dismiss the proceeding
(p. 2206 hereinJ; (4) the hearing examiner s isslUClce, on October 1
1963, of an initial decision finding respondent in violation of Sec.
2 (a) of the amended Clayton Act (but not of the Federal Trade Com-
mission Act) ; -and (5) 'the fad that the Chairman of this COllnnission
testifying before a Subcommittee of the CommitLee 011 .A..ppl'opriatio113
110use of Representatives , 88th Congress , 1 st Sessioll : on .J anuary :2:2
1963 , in reply to c111estions reg ucl1ng the Commission s proceedings

against va.r10us 011 companies, particllb.rly Sun Oil Co. v. Fedc(al
Tmde Oommission 371 U.S. 505 (1963) (7 S. & D. 621J, stated: " ,Ye
have other cases. ,Ve have had a case decided against the ..-\me.rican
Oil Co. and against Shell Oil Co. and Atlantic , and many others.
They are on the way. (Emphasis added.
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The Chairman s reference to this respondent, and to the Atlantic
Refining Company, and to other unnamed oil companies in the quoted
testimony before the Appropriations SllbcoHllnittee was intended to
and did, merely advise tJ1C Subcommittee of smne of the oil company
matters that were then in the proeess of litigation.

Respondent' s chal1enge to the other actions cited are hut an attack
upon the administrative process itself. The C0Jl1nission s opinion in
American Oil was based upon the facts established by the evidence re-
ceived in that case. That evidence, along with other evidence devel
oped subsequently, gave the Commission " reason to believe" (See. l1 (b)
of the Clayton Act, 15 u.S. c. 21 (b) ; Sec. 5 (b) of the Federal Trade
Commission Act , 15 U. c. 45 (b) ) the respondent , Shel1 Oij Company,
was also violating tlH 1aw, a.nd that a proce,eding against it would be
in the public interest. Such a, preliminary determination does "not
necessa-rily mean t11at the minds of its members (areJ irrevocably
closed on the snbject of the rrespondent'sJ practices " but simply forms
the basis for the initiation of an adjl1dicati\ hearing at which the
respondent is frec to demonstrate, on the record

, "

by testimony, by
cross-examination of witnesses , and by arguments , conditions of the
trade practices under attack ,.,hich (it thinks keepsJ these practices
,,-ithin the range of legaI1y permissible business activities.

:' 

Federal
Trade Oommission 1'. Oement Institute )33 U.S. 683 701 (1948). See
also Oampbell Taggart Associated Bakel.ies , Inc. Dkt. 7938 (Memo-
randum, May 7, 1963 , p. 13) (62 F. C. 1498 , 1506J. Certainly the
Commission is not precluded from bringing a,n action to suppress an
apparent violation of law merely because part of the information that

forms the statutory prerequisite for such an action came to the Com-
mission s attention in the course of one of its own adjudicative pro-
ceedings.
The Commission s denial of the two motions referred to by respond-

ent was in aceordance with well-settled principles of Jaw. The papers
respondent sought to secure from our files were not 'Only lacking in
any materiality or relevance to the issues, but were of the most con-
fidential nature. The effort to secure them was , as the Commission
pointed out in its denial of the motion

, "

an obvious attempt to probe
the mental processes of the Commission, a practice universalJy con-
demned by administrative agencies and the courts. , United Air-
lines, Inc. v. Oivil Aeronautics Board 281 F. 2d 53 , 56 (D.C. Cir.
1960).

Similarly, respondent's motion to dismiss was denied for equally

sound reasons , all of whieh were set forth at considerable length in the
Commission s order of September 6 , 1963 (p. 2206 hereinJ.

The fact that the hea.ring examine.r has issued a.n initif1l decision
l1ncling that respondent has discriminated in price in violation of
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Section 2 (a,) of the amended Clayton Act , but dismissing the complaint
as to the charge that it has aJso engaged in resale price fixing in viola-
tion of Seetion 5 of the Federal Trade Commission Act, in no way
suggests that the Commission has prejudged the matter. In eon-
formity with our prescribed procedures, respondent has filed its no-
tice of appeal to the Commission from the findings, eonclusions, and
order of the hearing examiner. In briefing and arguing the CRse before

respondent will have ample opportunity to demonstrate any al-
leged prejudgment or impropriety in the proceeding. And in the
event the Commission s decision should be adverse to respondent

respondent win then have an absolute, sbtutory right to a review
of the proceeding in the appmpriate United States Court of Appeals.

R.esponc1ent having advanced no reason why the Commission should
regard itself as disqualified from deciding this case, and the Com-
mj:;;.sion itself being n;ware of none:

It IS o1Ylered That respondent's motion be, and it hereby js , denied.
C0l11nissioner Elman not participating.

TOPPS CIIEWIKG GlDI, IKC.

Docket 8468. Order. No'/. 15, 19G5

Order drnying respondent's supplrmental rerlnesr. to appeal hen ring examiner
refusal of permission to take cf'rtain depositions.

OR1)Jm DENYIKG SUPPLEMEXTAL REQUEST Fon ApPEAL

Hespondent has filed on October 31 , 1963 , a supplemental request
to appeal, pursuant to Section 3.17(f) of the Commission s Rules

of Practice, from the hearing examiner s order of October 21 , 1963

denying respondent. permission to take certain depositions. The
Commission has det.ermined that respondent's supplemental request
does not show "that the ruling complained of involves substantial
rights and will materially affect the final decision and that a deter-
mination of its correctness before conclusion of the hearing will better
serve the interests of justice , as required by Seetion 3.17(f).

\s pointed out in our earlier Opinion and Order Disposing of
Motions in this proceeding (issued July 2 1963) (p. 2196 hereinJ, the

conduct oi adjudicative proceedings is primarily the responsibility
of the hearing examiners, and , as Sections 4.1 5 (e) and 4.18 (now
Sections 3.17 (f) and 3.20J of the Commission s Rules of Practiee

make cleaT, an examiner s rulings upon evidentiary or procedural

matters arising ill the course of sueh proc.eeclings will not he re-
viei\ ed or disturbed in the absence of nnusual circumstances," The
shcHring required for the entertainment by the Commission of an



2224 :FEDEHAL TRADE COMMISSION DECISIOl\

interlocutory appeal is analogotls to t.hat nppJied to appeals from
the interlocutory orders of district c.ourts in j uc1ieial proee,edings
purSlUtlt to 28 u. C. S 1292(b), i. , that the order appealed from
involves a control1ing question of law as to which there is sl1bst.nl1tinl

ground for difference of opinion awl. that an immediate appeal
:from the order may materiaJ1y advance the ultimate termination of
the litigation.

The need for affording wide discretion to hearing examiners in the
conduct of adjudicative proceedings is particularly clear with respect
to the handling of pretrial procedures, including requests for depo-

sjt,ions. The proper disposition of sllch requests cannot be deter-
mined by referenc.e to abstract legal principles or "controlling ques-
tion(sJ of jaw , but depends upon an intimate knowlec1g'e of the facts

of the, proceeding, and a careful balancing of the needs of the parties
together with the public. intercst in the fair and expeditious disposi-

tion of the proceedings. For the Commission to entertain interlocu-
tory appeals from every such pretrial ruling of the exmniner would , in
effect , require the Commission to take over the entire conduct of the
proceeding and would result in delaying the proceeding to the same
extent as if the appeal had been deliberately taken for that purpose.

The only reason urged by respondent in support of its request that
the Commission entertain its nppe:al is that the denial of the. de-posi-
tions ' wIdeh it has requested ,youlc1 be reversible error. This is obvi"
ol1sly insuffcient; any procedural l'uhng may ultimately constitute
reversible error if it is later determined to be incorrect and if it has
resulted in substantial prejudice. The test for interlocutory revie\y
under R.ule 3. 17 (f) 15 not whether the examiner s ruling could result in
reversible error but "hether the question presented is of the type
which should be considered by the Commission in interlocutory, piece-
meal appeals prior to the termination of the proceeding before rhe

cxaml1er.
:\1:o1'eover , under the Commission s Rules of Practice , respondent

neecl not request an interlocutory appcftl in order to preserve its right

to show that it has been prejuc1iced by the examiner s ruling ,,-hen
and if this proceeding should come before t.he Commission npon appeal
from the initial decision of the hearing examiner. At snch time
,,,hen the entire proceeding is before the Comrnission , the Commission
wiJJ be able to determine whet)wr Hny prejudice to respondent has
resulted from the examiner s conduct of the proceeding and to take
such action as may be necessary and appropriate to remedy any
prejudice found to exist. \.ceorc1ingly,

It is O?ylered That respondent's supplemental request to appeal be
and it hereby i8 , denied.



INTERLOCUTORY ORDERS) ETC. 2225

FUHR'S IKC.

Docket 8581. Order (11d Opinion , Nov. , 1963

Interlocutory order setting forth guiding principles for hearing examiner as
to procec1ure in dealing with respondent's requests for pr(Jcluction of docu-
ments in possession of complaint. counsel concerning affairs of competitors.

Ol'lXIOK ACCO IP"\NYING ORDER

Ih- THE CC))UUSSlON:

In Grand Union Co. FTC Docket 8468 (Order of February 11
J%3) (62 F. C. HDJj, followed in Columbia Broadcasting System
Ine.. C. Docket 8,;12 (Order of February 26 , 1D63) (62 F.
151,SJ the. Commission ollt.lined certain conditions and safeguards gov-
erning the production of documents in the possession of complaint
cOllnsel sought. by re pondenL in aid of prepaxing its defense, in circum-
stances where the Commission found that there was a subst.antial

danger of unnecessary or improper (lisc.osure of information, con-

tainecl in sue h documents, concerning the operations and affairs of re-
sponclent s competitors. l1esponc1ent in the instant matter, in its
reqnest. for permission to file nn interlocutory appeal : raises subst.antial
ql1estloES as to the proper application of the procedure est.ablished by
the ('Ulllll;.3sicll S order in i'nd C'Jihm, Co. ; 8UjJia. IIowever, rather
th,lJ ente.'taill an appea.l at. this time , the Commission deems it appro-
pl'i lle t.o return the mat.er the hearing examiner for reconsideration
in the light. of the following principles , which should guide examiners
in c1ea1ing IVith the kind of problem presented here.

FiTst. The procedure established in Grand Union is not to be in-

flexibly or invariably followed in all cases in which a respondent seeks
production of documents containing information concerning the opel'.
fJ.tions or affairs of competitors. \Vhether the procedure used in Grand
linion as opposed to unconditional production , is necessary or ap-
propriate depends on the circumstances of the particular case. The
chmger of improper or unnecessary disclosure must be balanced against
the respondent's interest in the practieal and expeditious preparation
of it.s defense. Other relevant int.erests must also be taken into ac-
count, such as the pllb1ic intcrest in preventing undue delay or confu-
sion in the conduct of Commission proceedings. The number and kind
of documents involved may have a bearing on the applieability of
the. G1'a.nd Union procedure. Furthermore , the circumstances of a
partieular ease may require appropriate modification of the procedure.

Second. The question whether and to what extent the procedure es-
tablished in GTand Union shall be followed in a partieular case is a

matter within the sound discretion of the hearing examiner. This is
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made clear by Section 3. 11 of the Commission s Rules of Practiee and
Procedure, which provides that the examiner s order for produetion

may prescribe such terms and conditions as the eircmllstanccs re-
quire." Orderly procedure requires that matters so intimately con-
nected with the conduct of hearings as the terms and conditions of pro-
duction of documents be left very largely to the responsible judgment
of the examiner. See Rule 3. 15 (c).

Third. In exercising his discretion in this area, the hearing exam-
iner should bear in mind the interplay between Itules 3. 11 and 1.132
(5). The latter rule provides in part that " all cloeuments received in
evidence or made a. part of the record in adjudicative proceedings
(except evidence received 'in ca17w1' " are public information. Ac-
cordingly, where documents sought to be produced under Hule 3. 11 are
intended to be introduced ill eviclcnce. it will ra.rely be appropriate
to condition their production upon observance of rhe procedure estab-
lished in GTa-nel Union since the documents \\111 , in any event , even-
tually become a matter of public record. In G1'and Union itself
respondent sought production not of documents ,rhich complaint

c.ounsel intended to introduce into evidence, but of documents supply-
ing underlying information.

l?ouJ'th. In exercising his c1iscretion in this nrea , the hearing exam-
iner should fllrtlwr bear -in mind that the Commission s order in (rj' ifiid
Union intended to make no distinction betwecn documents obt:lined by
orders issued under Section G(b) of the Federal Trade Commi 3ion
Act , and documents obta.ined through other meftns whether or not
compulsory. ,Vher8 there is a substant.ial cbnger, not onh-.righecl
by other consic1enttions , of unnecessary or improper disclosure. tho
use of the G1'and UTdon procedure will be appropriate irre pecti"e
of how the documents in question '''ere obtainhl.

Commissioner :Maclntyre did not participate.

OnDER RKUAXDIXG TO HE.--HIXG EX.-UIINER FOR FrHTI-IER COXSIDER-
ATION UP JHOTJON

Upon consideration of respondent s request , ficd on Novembcr 4
1963 , pursuant to Section 3.20 of: the Commissioll S llnles of Practice
and Procec111re\ for permission to fie an interloeutory appeal from
the hearing examinp.r s order of October 29 ) 19G3 , denying l'e ponc1-
ent' s " fotion For Order Delineating Rights of Coullsel for Re::;pOll(l-
cnt ,Vitll Ilespect to Documents to be Offered in Evidence by Counsel
Supporting the Complaint" , and it appearing that the questions l'nised
by respondent's motion should be given further consideration by the
hearing examiner ill the light of the opinion accompanying thi:: oreler
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It is ordered That this matter be, and it hereby is , remanded to the
hearing examiner for further consideration.

Commissioner 1faclntyre not participating.

A:\1ERICAN HOME PROD1JCTS CORPORATION d/b/a
WHITEHALL LABORATORIES

Doclcet 8178. Order and Opinion, Nov. 22, 1963

Order denying petition for reconsideration of final order of Sept, 27 , 1983, p. fJ33

herein, which objected to its rcquirements of conspicuous disclosure of
limitations in the properties and effectiveness of its meclicinal product
Outgro represcnted to afford relief from the pain or discomfort caused

by ingrown toenails and protection against infection caused thereby.

OPINION ACC01lPAXYIXG ORDER DE:-rYI G PETITION FOR

ECONSIDERATION

By THE COllDIISSION:
The Commission issued its decision and final order ill this matter

involving the alleged false fmd misleading advertising of a medicinal
preparation

, "

Outgro , used for the treatment of ingrown toenail , on
September 27, 1963 (page 933 hereinJ. On Oetober 28 , respondent
filed a petition for rceonsideration , pursuant to Section 3.25 of the Com-
mission s R,ules of Practice and Procedure , seeking modification of the
Commission s order in certain respects. An answer to the petition
opposing the requested modifications in the order, 'va.s filed by ('011-
phintcollllsel on November 7. The petition complies with the require-
ments of Rule 3. , in that it is "confined to new questions raised by the
decision or final order and upon which the petitioner had no oppor-
tunity to argue before the Commission." However, the 1110difications
of the final order requested in the petition are, in our opinion , without
merit.

Respondent objects to paragraph (A) (2) oftha order, whieh forbids
respondent to represent that "Outgro :: can or will relieve the pain or
discomfort caused by ingrown toenail " lU1less respondent clearly and
conspicuously states, in immediate conjunction with any such repre-
sentation , that. such relief is partial and temporary only and is not
complete or per111anent". R.espondent points to a line of decisions by
the Court of Appeals for the Seventh Circuit in which Commission
orders limiting representations of relief of pain to "temporar:(' or
t.empora.ry and partial" l' clief \"ere modified to excise such limita.-
tions. The court reasonecl t.hat snch t.erms were impermissibly vag' ne.
Respondent fa,ils to pojnt out, however: that the most rccent of these
decisions Rhodes Pharmacal Co. v. 208 F.2d 382 (1953)
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(5 S.&D. 582J, was reversed by the Supreme Court. 348 U. S. 940 (per
curiam) (5 S.&D. 728J. The Court heJd that the Court of Appeals
moc1ifieation of the Commission s "temporary and pa,rtial" form of
order was improper, and ordered the C0l111nission s order reinstated.

Respondent also objects to the affrmative disclosures required by
paragraph (A) (4) of the order , which forbids respondent to repre-
sent that "Outgro " call or will "protect, prevent or guard against. . .
infection (caused by or accompanying ingrown toenailJ, unless re-
spondent c1early and conspicuously states, in immediate conjunction
with any such representation, that said product is preventive only

and cannot relieve., improve or cure an already existing infection : and
shon1cl not be used if infection has already set in . Respondent would

modify this provision to read

! "

protect, prevent or guard against snch
infection , unless respondent clearly and conspicuously states that said
product should not be used if infection has already set in," However
the additional disclaimers required by the Commission s order are

necessary and proper to dispel possible confusion among consumers
and ensure understanding that " Outgro " is not a treatment for infec-
tion. In the area of raIse drug advertising, where Congress has ex-
pressed its particular concern with deception by lTICfU1S of omission
of material facts (see Section 15 (a) (1) of the Federal Trade Commis-
sion Act), and where confusion or misundcrstanding on a purchaser
part might lead to physical injury as well as economic loss, it is the
Commission s duty to require forthright and unambiguous disclosure
or material limitations or a product's advertised properties.

Respondent objects , finally, to pamgraph (B) of the order, which
requires certain disdaimers in immediate conjunction with use of the
tcrm "Outgro or a similar-sounding or similar-appearing word
suggestiye or growth. R.'espondent a.rgues that it would be impractical
for it to make the required disclaimers every time the name of the
product 'Ias mentioned in an ac1vertiserncnt, and it requests that t11c

paragraph be modified to read

, "

contains the word "Outgro ' or any
simiJa.r-sounc1ing or similar appearing word suggestive or growth
unless respondent e.tearly and conspicuously states , once in any adver-
tisement :in which sl1ch name is used that said proclnct does not

affect in any way the growth, shape or position of the toenai1." In our
opinion : such a modification would be unwise, since depending on

thc length a,nd content or a particulRr advertisement, a single state-
ment of the required clise1a.imers might be iEaclequate to ensure against
the deceptive possibilities inherent in the term "Outgro . On the other

hanel, we do not read the order (and neither does respondent in its
petition) as establishing an inflexible rcquirement that the disclaimers
be made in every instance jn \Thich tIle name. " Outgro ' is mentioned.
fo\\ freC'nent1y or in ,," hat, JorlT the disclaimers must be made depends
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OIl the particular 8.dvertisenlent , and cannot be prescribed in the order
itse1f ,,,ithollt the order becoming needlessly cumbersome. These are
deta.ils of cornp1iance , ,,,hic.h respondent will ha.ve nmple opportunity
to resolve after the Commission s order becOlnes cfl'eetive. For the
order '; is only the beginning of a 'nla.rriage ' under which the Commis-
sion is obliged to afford the respondent definitive advice as to ,yhethe.r
proposed conduct would meet the requirements of the order.

:' 

Fore-
most Dairic," , lnc" C. Docket No. 7475 (decided ia'y 23 , 1963), p. 7
1.62 F. C. 13c!4, 1363J. See Section :3.6 of the Commission s Rules
of Practice and Procp,dure; Vanity FaiT Paper JIills Inc. 

y, 

J"C. 311
2cl480 , c!88 (2cl Cir. 1062) 1.7 S. &; D. 58;3 , 502J.

OnDEH D:rXYIXG PETITIOX FOR TIECOXSIDERATIOX

A petition for r2c(Jlsideratioll '''as filed by respondent on October 
lU63 pursuant to Section 3.25 of the Comrnission s Rules of Practice
and Procedure , requesting the Commission to modif y in eeli,ain respects
the final order in the abo\- captioneclmatter issued on September 27
ID6;i. For the reasons stated in the a.ccompanying opinion , t.he Com-
lnission concludes that good cause to modify it has not been shown.
\ccorclingly,
It is onleree! That the pet.ition for recon:;ideratioll be , and it hereby

is. denied.

DIPIRE SPORTL\G GOODS iFG. CO. , IXC. , ET AL.

Docket 0- '29- Order, Dcc. , 1963

Order reopening- proceeding and suspending- nntil fl1rtheJ" order, enforccment
of decf'ptiye pricing prohibitions of desist order of .Tau. S , 1963 , G2 F.'r. c. 11
I'('flnirillg Xew lork Cit ' 1ll11lnfactul'crs of athletic Ilniforms and flcel'ssories
to cease- listillg fictitious prices iIl catalogs and other vrinted matter, as
well as Yiolatillg' jH"oyisioIl of the Textile Filwr Products Identification Act.

OHDEH REUJ'EXIXG PnOCEEDING ANI) :;\I0D1F1TKG OnnEH TO CIUSE .AND

DESIST

Upon consideration of respondents ' petition , iiled October 11 , 1963
reque,sting reopening of this proceeding for the purpose of snspending
the, enforcement of the price misrepresentation prohibitions of the
Commission s final order, issued .Janua.ry 8 , 1963 lG2 F. C. I1J; and

The COHnnission hay ing concluded thnt a tempora.ry cessation of

rcspondents : duty to comply with the pro\-isions of the above-men-
tioned pHl'ngraph of the, order to cease and desist 'il1 not be incom-
patibJe ,yjth the public interest and that such reJief will be equitable

ill the 1ight of all attending c.ircmnsUllces:
"iSO- OJ5- G9- 141
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It u. onlered That this proceeding be, and it hereby is, reopened for
the sale purpose of effecting the relief hereinafter ordered.

It is l"rt1le1' orde1'ed That the enforcement of the below- rjuoted

provision of the order of .January 8 , 1963 rG2 F. C. 11 , 16j, and

respondents ' duty to comply there,yith be , and they hereby 111'e , sus-
pended until further order of the Commission.

The suspencled provisions wonld require respondents to cease Hnd

desist from:
1. Representing, directly or by implication , through t.he use oJ

cntalogs, brochures, price lists , other point-ai-sale materi,d or by any
other means, that any amount is the usual and customary retail price
of 11erehandise in the trade area 01' areas where the representations lire
made ,,,hen it is ill execss of the generally pl'eyailing retail price or
prices at which said merchandise is sold in sHiel trade area. or areas.

2. Furnishing or othcnyise placing in the hands o:f retailers or
dealers in said products the monns and inst.rumentalities by and
t.hrough "which they may mislead or deceiye the public in the mannel'
or as to the things hereinabove prohibited.

It i8 further ordered That ,yith t.he exception of the abo\"P-quoted

prohibition the decision and order of the Commission enterecl .J anll-

ary S , 1063 (62 F. C. 11 , 16j, shall in all respects and for all jJnrposes
remain final and U11affected hy this rcopening.

Commissioner )IacIntyre not. concnrring for thc reason he belie\"es

it inappropriate for the Commission to take this action uni1aterally
in the fonn of an order in a conscnt settlement. 1-:1s non-c.onCllrrence

is not an expression of his judgment on the merits of the matter. lIe
merely expresses the thought that the more appropriate method to

change the terms of a consent settlement ,yould be through the
negotiation of a new consent settlement to repJace the oJd.

STAXDAJW IOTOR PRODUCTS , JKC.

Doc!'et in;'1. Order anrl Opinion , Dec. ;J , 1963

Order remanding to IH:,aring examiner respondent's motion for clarificfltion 
to yiolations of desist order uuder inypstigatioll.

01'1:;10:' ACCo::rPAX1T G OnDEH

By THE COM!lIISSION:

On February 1 , 1963 (62 F. C. 1485j, the Commission , stating

that it "has reason to belicve that , * '" (rcspondentJ may have "io-
Jated the provisions :' of an order to cease and desist entered by the
Commission against respondent. on Decemhm' 27 , 1057 r34 F.

8141: ordered that public hearings be conc1ucted " t.o ascertain the
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extent to which snch violatio11l1ay InLye occllrrelF'
further ordered

The Commission

that the Director of Hearing Examiners shaH desIgnate the hearing examiner to
preside at and conUTIct such public bearings with all the powers 'and duties

pro-vided in the Commission s Rules of Practice For Adjudicatiye Proceedings

as though a formal complaint had been issued and an alls,ver had been fied
except that he shall certify the entire record to the Commission and shall not 

required to make and file an initial decision; and that he shall grant respond-
ent '" '" , all appropriate rights under the Commission s Rules such as, but Dot
limited to , the following: due notice, pre-hearing conference, cross-examination
and production of evidence in rebuttal.

Pursuant to tllis order, hearings ,,,ere held between February and
Tuly IDG3 and Commission connsel completed the presentation of
his case. De.fense hearings l1Rve not yet commenced. On October 30
1963 , rcspol1lent filed "with the Commission a '; \Iotion for a Clflri-
fication of the Cornmission s Order Date(l February 1 , If)68 (62

C. 1485J or in tIle \Jternat.ive to Dismiss the Investigation Hncl

for Other Helief." A reply by Commission caunseJ \yas filed on Xo-
velnber 7 196B.

In its motion respondent asks , in esscnce , ,vhether it is entitled , in a
proceeding snch as Ow, present one, to a deta'iled statement from Com-
mission cmmsel of the acts or pra' tices of respondent which the Com-
mission has reason to believe may violate the cease and desist order
and ,,,hlch are tIle basis of the proceeding. The reason for Ul1cer-

ta'inty ns to whet.her respondent is entitled to such a statement appears
to be that, while the hearillgs herein are goverlled by the rules gov-
erning adjudicative proceedings , as the order of February 1 , 1968 (62

C. 1485J, makes dear (see a1sa O. H. Robin.wn 00. C. Docket
4589 (Order of X aI-ember 4 , 1963)) (p. 2218 hereinJ, there is no com-
plaint. ",Ve think that , although a formal complaint js not appropriate
in an investigational proceeding such as the present one , a respondent
1n such n. proceeding is entitled to a statement. of the Commission s basis
for believing a violation may have oecnrred , and should not be com-
peJled to proceed whol1y ill the dark as to the nature and extent. of the
Commi sion s case. In suc h a proceeding, as in ac1jlldic.ative proceed-
ings , the factual and legaJ issues should be c1early fornmJatecl before the
conllnencement of evidentiary hearings. To this end, a prehcaring COI1-

fen'-ce will ordinarily be necessary, and , -in addition , it may on occasion
be appropriate to eompel Commission eonnsel to furnish L statement
containing the inionnation that wouJd ordinarily be included in a com-

pJaint or such other information as may be proper 1n the circumstances.
Respondent. is cntitJed to all the rights it woulc11ul.ye in a formal ac1-

juclicatiY8 proceeding, except for the narro\\' exceptjons specified in
the oreler of Fcbruary 1 , 10(j3: and such exceptions do not impair re-
spondent.'s right to obtain c1arification of the issnes prior to commcnce-
ment of cyidentiary hearings.
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The hearing exam iller ruled that. he had no pO\\"el' to compel c1al"-
fication of the issues in this proceeding as requested by re ponc1ent.
Since that, ruling was erroneous , the matter mllst be renwnded to the
examiner for reconsiclcrnt.iol1 , in light of this opinion , of respondent
request for clarification. In so remanding, the Commission expresses
no yie\\ on ,,,hether, in the particubr eil'c.umstances and present pos-
turc of this proceeding, respondent is entit.1eel to it statement from
Commission counseJ , or ,,,hat form such statclnent should take. These
questions are , in the first instance , within the sOllnd discretion of the
hearing e.xaminer. Cf. Rule 3.15 (e) of t.he Comllission s RIdes of
Practice and Procedure.

All of the remaining contentions made by respondent in this mo-
tion either are ,yithont merit or Sh01l1cl pl'ope, rly be addressed to the
hearing examiner, rather than to the Commission. 1Ve repeat that, in
the conduct of the present proceeding the hearing- examiner is dotbea
with a1l the powers possessed by hearing examiners in lormal ac/-
judicabve proceedings , except for the yery l1mited exceptions clearly
enunciated in the order of Febrl1al'Y J , 19631 62 F. C. 1485j.

Commissioner ::IacIntyrc did not ('oncur.

ORDER RE.)L\XDIXG TO I-IEARIXG EX.\::rXER FOR Fnn' l-um
COX:;IDER"\TIOX

"(pon considerfltion of respondent's motion for clariiication of the
Commission s order of February 1 , 106:-) L() C. 1485J, and for
other reJ ief , fi1ec1 Octobe!' 30 , 1063 , and the reply thereto , the Commis-
sicm has determined that the Inatten raised in respondent"s lIlotion
should be given further consideration by the hearing examiner in
accordance with the princip)es set forth in the accompanying opinion.
Acconlingly,

It is ordered That the matter be and it hereby is , remanded to the
hearing examiner for further consideration in light of the nc.company-
lUg opllllon.

Commissioner ::Iaclntyre not. c.oncurring.

1BLE OIL" HEFlI'IXG COMPANY

Docket 85H. Order (/nd Opil1ioll. Doc. , 196.3

Interlocntory order ruling negatiyeJy on CJne tioli ccrtifip(1 b:- jH'aring f'xf\minel'

itS to whether Commission s accountant s11on)(11w nbpoenae(l nt ins-tance of
respondent to determine cOllIJUance \yitll f'arlif'1' o1'lle1' cfllling for lll'odnc:tion
of documents; 'and denying. as unnecpssan- at this tinH', reqne t of C0ll111aint

counsel for data undel'l:-ing l'esponr1ent ' s- cost stnr1:-,

OPJSIO'- X or: TlIE ClDDIlSSWK

This matter is before the Commission on thE' question certified by the
hearing examiner of whether a subpoena should issue at the request
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oJ respondent for the appearance of 'Vjlliam S. Op(lyke , an accountant
of the Commission s staff, and on complaint. counsel's reqnest for
permission to file an interlocutory appeal from the examiner s ruling
of October 24, 1963 , denying complaint counsel's Hlotion for the pro-
dudion of certain documentary materials underlying Hmnble s prof-
fered cost justification defense anllreRpondenfs nns,yer in opposition
thereto.

Bot.h the question certified by the examiner and the request for pe1'-

sion to file an interlocutory appeal relate primarily to the issue of
whether complaint counsel has been gi\-eJI adequate opportunity to
examine documents basic to Humble s cost study.

Hespondent desires to subpoena rr. Opdyke for the purpose of
sho\ying:

(1) That counsel snppOlting the. complaint Jwc1 been dl'rcliet in
using the time al1O\yed by the hen ring examiner to examine the docu-
nlents llsed in the cost study of respondent.

(2) That the hearing eX!lll1iner s ordcr for prodnction ofdocmnents
used in the cost stu(ly llacl been complied ,,,it II.

(3) That the testimony of Ir. Opdyke would shmy that the cost
study had been properly made.

The examiner has recommended that the Commission permit lr.
Opdyke s testimony at. the instance of respondent on the ground that
this might permit him to determine more accurately the need for
deferred cross-examination of expert. ,,,itnesses called by respondent
as well as the necessity for tho production of additional records frorn
Humble.

The issues presented by the examiner s certification and l'omplnillt
connsel:s request. for permission to file an interlocutory appeal are inter-
relat.ed and should be c.onsidered together.

The examiner ,,,in not be allthorize(l to issue ft subpoena for the
appearance of Mr. Opdyh for the purposes spcciJied by the respond-
ent,. Obviollsly, ns a general rulc an accountant assigned t.o assist an
attorney ill the preparation of his cnsc should not be c alled to testi:fy
concerning the alleged sins of omission or commission of counsel at. the
instan(', e of the opposing party. Permitting a pl'ocechuc of this nature
,yould inevitably disrupt collaboration beh\.een counsel and persons

sistjng in a professional capacity in the preparation of cases for trial.
rndor the circumstances of this case , respondcnt. is not. entitled to calJ
on the Commission s expert for his expert opinion to support. its cost
justiIicntion or to corrobonli e its 0\"11 expert witness.

Under Rule 3.13 of the COllmission s Rules of Practice it. is the
exallil1er s duty to regulate. the conduct of counsel appearing before
him. lIe has initiated no discip1inrtry action again3t complaint cOl1l.sel

and '''e must therefore assume that he has found no cause for steps
of this natlll'e. ",Ve agree ,,,ith the eXHlnincl' _ \Jthol1gh respondent
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made antilable ccrtain c10Cllmcntfll'Y material as of September 23 1963
the cost study itseJf was not received by complaint cOllnselllntiJ Octo-
hm' 14 , 1063 , approximately nine or ten days before Jlumble songht
toilltrodllce this document in the course of the hearings. Nor has COll-
plaint counsel bl.en furnished to date ,,- ith the "Work papers of l'esponcl-
pnfs witness, Robert Field , ,vho prepared the study in quest.ion. Ful'-
t.hermol'e respondent' s representatives ,,,ere apparently inst.ructed to
answer no quest.ions l'eJating to the documentary material examined
prior to the hearing. Under the circumstances, there is no renson to
qnest-ion complaint counsel's diligence in examining the documents
mnde available in the period preceding the October 23 hearing.

Therc is no necessity for callillg )11'. Opdyke to the stand to deter-
mine \yhethe.r the examiner\ order of \.llgllst 15 lU6;3 cnlJing for the
production of clocmnent:; has IJeen l'omplie.d ,Yith. Thel'e is appar-
Ently no factual dispute on the identity of the documents lliHle 

a \"ail-
able IJll'Suant to the order of \Ugl1St L\ H)()a. in Frl1mbJp s:\lmmt
VC1'11 011

?\-:

c\';- York oilice. The conclusion as to ,yhether this con-
stituted compliance with his order must. nece,ssarj!y be dl'll \\-11 h the
examiner; the testimony of 3fl'. Opdyke cannot properly be sllb titllt('d
for his judgment on this point.

\11'. Opdyke should 110t ue subpoenaed at the installl'(, of n:sponclf'nt
becanse , as all incidental matter , such testimony might gin the exam-
iner Hrlditi01Hll jnformation on the necessity Jar cleferl'ec1 cro.

':. ',-

exnm-
inn.tioll 01 expcrt witncsses as ,,-el1 as for the production of ac1ditionaJ
records lJ,Y HumbJe. There are m01'e direct approaches a\- aiJabJe to the
examiner jf he requires further information for resoh-

ing the e issue.'.
nc1cr the Commission s Tules , the eXflminer llay call a conference of

counsel to flssist. him by furnishing him \lith information on these
points. Should that. course pron unprocluctin:" the examiner may
lJfrmit further testimony from )J1'. F.ield , ,yho , as the expert respon-
sible for !the study, is of necessity Jrlore intimately acqnaintecl than
aecountants on the Commission s staH ,yith t.hose of IInmble\ 'lerords
basic to his computations. At any rate , we note that the examiner at
this point, is apparentJy b ' no means nnacquaintec1 with the prohlcms
of complaint counsel in preparing for cross-exfunination of 3Ir. Field.

Complaint counsel request permission to fiIe an interlocutory appeal
from the. hearing examiner s refnsa1 to grant their oral motion that
re. ponc1ent. be ordered " to produce those documents ,dlich 1\11'. Field
used in making the study, ns 'n ll as his ,york papers.

:' 

In their

'T1Jf'Pxaminf'rhnS1JI'CdO\lsl:, stntf'(l:
HEARl KG EXc\MIKERn:IJ\TKES: "-* .. ,. Some of the testimon of the 'I Jtness alreiHl:r
jTlJjcates t1Jat complaint CO!1!Jsel 1111(1 110 wa:r of kno-wing how the witness rFielcJ reachecl
cp.rt in concln5:ion. " Tl'. 1865.

Tl'. 1934 , 1935,
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rnotion to t.he Commission, complaint counsel indicnte that they will
request the Commission t.o inst.ruct the examine.r to issue fln order
requiring respondent to:

(1) produce and permit the in pection and copying- of such document"" paper,:
books or other physical exhibits which constitute or ('ontain evidence releYfillt to
the respondent's proffercd cost jl1.;tification, including" all materials UlHlerlying"

those documents , papers , books or physical exhihits u, ecl as the ba:'d:- for the cost
study summary marked lS HX;:G for identificatioll.

(2) produce and permit tile inspection find com" ing of the ,york papers of ,yit-
nef'S Robert Field which arc considered anc11wll to be dOcuments underlying- the
aid eost stlHly summary Offel'ell but: not as et receiY( d in eyic1ence ns RX J(j,

Complaint counsel's ref111cst. ,,,ill be denied. The cx,uniner inc1i-
cated during the course of the No\ emuer 4 hearing that ,,- ith the excep-
tion of )11' Field s ,york papers he had not ruled\Yith fina1ity on com-
plaint coullseFs l'equesLs. In the ronrsc of tlwt: he.aring, he ac1yised
complaint. counsel that for the sake of orderly procedure they should

file a ,yrittcn 11l0tioll reqllesting an order for the prochlCt ion of the
desired docnments and at that time , despite a pre,- jolls statement applll'
Pllt1y to the contrary, he inc1icatecl further that complaint cOlllseJ \yas
not precluded from again raising the i2Slle of the production of Field'
,york papers in such a mot.ion directed to him.

Complaint counsel apparently has the opportunity of filing a writ-
ten Ilotion to the hearing examiner cons01idating the \'nious requests
for data underlying lIumble s cost study. This procedure should en-
able the examiner to consider lnore fully and carefuDy the issues in-
yolved tlmn ,yas possible in thecour e of the hearings. A \\Tittcn
ruling by the exnminer on these qnestionsanc1 his reasons therefor

moreover , would be of gr"eat ,"alue to t,he Commission should it once
again be facecl ,,,ith these questions during the cour.3e of this pl'oceecl-
ing. There is no necessity for granting the request for permissioll to
file the interlocutory appeal at this time,; the examiner s mind , as far
as we can determine , is not closed to compla.int counsel's argul1cnts.

\s we understanc1 it, upon ft reading of complaint COUlJsel' s rC(jl1e t n11l the transcript

of the Octoher 23. 24 and J'o,emuel' 4 llenrings , complaint counsel In auditioll to
?Ill', Fiell1's work papers (1e il'e to rf'- examinc the dOCl1!lelltary materinl IJ!'e,io\1sr " wacle

a,all:1ble in Humble s )lollut Verno!l ofIce in the period preceding the OctolJt'1" he:1rings.
These eloenments arl1arentl . were t11e (loc\lments o;\lsed" b " resj)olHlent s witness, ::ll'. Fidel
in preparing the co",t st\1(ly. Comj11nint connsel cOl1tc1Hl tlJ;1t in !1(1rlition rpsl)Qll(1ellt ;;110111(1

11l()lu('(' otlJfI' material which , :dtllOIl::h it ma " not hay(' been ;' I1;.p(1" h " Fipl(l ill 1)1:1Iii!

the ('omp\1tatiol1s going into the stlHl , is u('ycrtlwless- hils-ie to tl1f' l'ecl1rus- :lctl1nll " utilized
aml ess,ential to nu \lJ:del's-jn!l(ling- (1 l PS-pOllr1ent. s- ('ost (lefe!!se, To hl('ntif

" (('

0('\111wnts in
tl1is ('11 1 ('g-01" " comnlnjnt c()\1n f'1. it apJ!e,lr" , 1!11Y JJnye to 1'('1"el' flg: li!l 1.,1 tl1fll. materin1
a!!'f'ndy examined in October

'Tr 207-.
5 In the Xovembel' 4 hearing, cOllplaint COllllsel l'estntec1 bis rf'a ons for I'l'que tillg

I'ro(luct.ion of Fid(l's work papers

. _-\ :'

ll)j;lg by t!Jl examint'r t,lliil:g ac:eollnt of l'llmpIaillt
cOlln",(')s an(1 r(' IJomlent " nr \1mellt on tLis poir!ct 'Y(, lllLl IWllnl1lJtl'lll) - hi' hel11ful to hl1th
s-irles in this procf('rling-

!'ee footnote 1 , Sllpl'



2236 FEDERAL TRADE cO::I:nSSION DECISIO

Absent. it showing of abuse of discretion , the Commission 1,,,ill llot
disturb an e.xflminer s l"l11ings all proceclnndand evidentiary issues.
Orderly procedure is best seryecl by leaying to the examiner, who i
intimately acquainted with the conduct of the Pl'oceeding, the resolu-
tiOll of questions reJating to the scope, terms, and coneli tions of the
production of data unc1erJyil1g prospectin-: exhibits. For example , the
Cjuestion of ,yhethel' in ft particular case complaint COllI1Se1 should
mercly be given access to c10Cl111enhlry materials or l,yhethel' the
recorcls in question should he produced for inspection and copying 1::

peculiarly ,yithin the discretion of the examiner, siJlce by necessity
he is more. e1ose1y acquainted with the sitl1ation of the parties th ln Hny

reviewing body. \Vhile the hearings in this case may have, engeJH1cl'cd
more than the USllRl sharc of aCl'inJOny, the examiner shoulclnot be
detcrred from assnming firm control of the proceeding. Clear-cut rul-
ings by the examiner on e.\iclentiary and procedural points are fl crit ical
factor in insul'inQ' the e ppcljtions and onlrrlv trial of ConnJli "i(m
j1roceedings.

Gmn:H R-cLIXG as (:JrEsTlOx CEHTJYIED BY
AND DEXYING HEQUEST Fon PER IISSIOX
AI' PE.\L

TJ-m HL-\JUXG EX.\JIIXER
To FILE IXTERLOCETORY

This matter has come before the Commission on the question certi-
fied by the examiner o:f ,yhcthel' ,Vil1iam S. Opdyke , an accountant of
the Commission's staff , should be subpoenaed at the instance of re-
spondent and the reqnest., fiJed October ;11 , 19ML by complaillt counsel
for permission to fie an interlocutory appeal from the hearing exam-
iner s denial on October 2-: IDG3 of thcir oral motion for t.he procluc-
tjOll of docnmentary materials m:cc1 in support of respondent'
proffered cost justification defense and on rcspondent' s answer in op-
position thereto. The Commission has determined , for the reasons

stated in the accompa.nying Opinion , that fl subpoena should not issne
agaillst )11'. Opdyke at the instance. of respondent on the. gronncIs stated
in the examineT s certification and thnt complnint cOllnse1",: request for
permission to file an interlocutory appeal should be denied.
Accordingly:

J f, is ol'del'pd Tlwt the hearing examiner be, and hereby is. instructp(J
not. to issne a subpoena for the I1ppearnnce of )lr. Opdyke for the ren-
ons stated jn the cenification.

It is further oi'(lej' That complaint counsels request for permis-

sion to file an interlocn1ol'Y appeal from tll8 hearing examiner ;: nd-
iJ1g of October 2+ , lD()3. be : and it. hereby 1.s. denied.
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ATLAXTIC PHODUCTS COHPOHATIOX ET AL.

Docket S5lJ. Onlel' and Opini(ill, lJcC. J:j , 1D6J

Ol'dl' r \YithllOWing the iS811ante of 11 eease and dei'ist order prohibiting yiola-
tions of Sec. 2(d) of the Cll1yton Act pending the completion of an industry-

ide IJrOteeding.

OPIXIOX OF THE CO:U::HISSION

By EL rAx CO?nTru'88io1Ie7'

The complaint in this matter charges respondents, a corporation
engaged in the lI1flnufacture of a nlriety of mHchine-sewll products
including luggage, and its sflles subsidiary, ,,,ith having violated
Section :2 (d) of the Clayton Act , as amended, in failing to make (tcb-er-
tising' and promotional allowances a,vai1able to all competing custOlners
on proportionally e.qual terms. The complaint specifically challenges
that feature of respondents 570 flcl\' ertising al1mnulce on " regular
line" lug-gnge ,vhereby minilll1n purchases of 81 500 over spec.ifiecl
six-month pe.riods are required in order for the customer to qualify
for the allmnmce. After hearings , the heal'ing examiner filed all
initial decision in which he found that the minimum-purchases re-
quirement had the effect of making the allowance nnavailable on
proportiollally equal terms to competing cllstomers , and concluded that
rcspondents had , iolated Section 2(d). HesponcIents lwye appealed
generally from the initial decision; complaint connsel has appealed
tile scope of the order to cease. and desist contained in the decision.

lYe agree ,\ ith the examiner thflt a "jolation of Section 2(d) has
been proYecl and "cadopt the initial decision as the decision of the
Cornmission Oll the issne oI violation of law. IYhile the inclusion of a
minin1l1l1-purchascs requirement ill an advertising allowance plan is
not pei' sc a violation of :2 (d), ,\"here , as here, 85-90% of the sellel'
customers do not. purchase in suffcient anlOunts to qualify for the.
allmnll1ce , and it is not demonstrated that a lcnyer lninimum , under

'.'

hich fL great many more such customers \,oulcl qua1ify, would be im-
practical or burdensome for the seJler , the coneIusion seems inescap-
able that the seller has not made his allmyancc available to competing
cnstomel'S on proportionally equal terms , as required by the statute.

IVe clisagree. \vith the examiner , howc\"er, ,yitl1 respect to the scope of
the cease and desist order. The ordcr contained in the. initial decision
,yoI11(1 prohibit. respondents fronl "paying 01' contracting for the pny-
mellt of anything of vahw to, or for the benefit of , any cnstollWl' of
l'espon(lents as compcnsation or in considerntion for any ndvcrtising
or pl'omot1onnl ser'iices (pursuant to a minimu11- pnrchase reqtlire-
nH'll1" plan) furnished b:- or through sl1ch cnstomer in connection
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,,,itll the sale or oft'ering for sale of respondents' line of luggage
unless such payment or consideration is Ilflc1e available on p1'opo1'-

t.ionrdly equal terms to nIl other customers competing in the distribu-
tion of such products." In byo respects, ,ye think this order is not
adequate to "cure the ill efl'ects of theilegal cOllclnct , and assure the
public freedom from its continuance

': 

(United States v. l/nited Stoles

Gyp811n Co. 340 U.S. 76 88).
In the first place, we perceive no difference in the distribution 01'

marketing of luggage, as compared ,yith the distribution and market-
ing of other products manufactured and sold by respondents-golf
bags, picnic cases , bowling ball bags , etc. , such as to snpport f'm

inference that respondents fire not likely to extend the practice of
gl'flllting advertising a110wances to cllstomers for their other products
in the future. Indeed, respondents seE thejr golf bags to the same

retaiJers who carry their luggage line. In the circumstances , limitntion
of the product coverage of the oraer to luggage is un,nlrranted.
Nil'esk Indllstl'ie8 , Inc. Y. 278 F.2d 387, :13 (7th Cir. lanO).

Secondly, "'8 think the examiner el'rea in limiting the. order to
nJlowance plans containing a minimum-pnrchascs requirement. _

:\.

order so limited ,youJd invite easy circmnvention. For example, if

respondents were to modify their plan by abolishing the minimum-
purchases requirement , yet at the same time provide that a customer
who purchased belmv a certain level ,yas entitled to only a yery small
allowance , the plan seemingly would conform to the order containrd
in the. initial decision , though plainly evasive in purpose and efiect.

In disapproving, in the circnmstances of this case , an order narrO\yly
confined to the exact conduct found to be in Y101ation of Ja,,' , we empha-

size that. respondcnts viobtion was not technical , isolaLed, inadvertent
or insignificant (see , e. Quaker Oats Co. C. Docket 8110 (de-
eidel1 April 25 1a62)) (60 F. C. 7a8j. On the contrary, the rceorrl
shows tl1at respondents lun e engaged in the nnla,,"ful pl'flctice of
gnmt.ing nonpl'oportional achel'tising allowances to competing cus-
tomcrs for many years and on a large scale. 'Ve n1so emphasize that
a1though an order broad enough to ensure adcCJuflte protection to the

public against the rpcurrence of respondents : l1n)awIul conduct may
be somc"\yhat le s specific 01' precise in its covernge thfln an order

confined to the. particular practice fmmel to be unlawIul , respondcuts
need not act at their peril ill eeking to comply with the order. Thl'

a 1'('. entitled to obtain from the Commission, jn advance, definitive

ndviee as to whether n proI)Osed C.Ol1TSB of conduct ,voll1cl comply "\vith

the order. FOI' emo8t Dai1'ies . fne.. 'I' C. Docket 7475 (derided Iny

, la63), p. 7 fG2 F. l:JH. 1364J: Spction3.26(h), RnJes of Prac.
tice and Procedure, effectiye \.ugl1st 1 , lDo::, See anity Fail- PapPi'
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Jiill8 Inc. v. :111 2el480 , 488 (2el Cir. 1962) (7 S. & D. 583J.
The Commission has reason to believe that the practice of granting

unla,yflll advertising allowances may be widespread among luggage
manufacturers, including major competitors of the instant respond-
ents. Accon1ingJy, the Cmnm_lssion has determined forthwith to
institute nnindustry-"\yiclc proceeding looking to the promuJgation of
a. Trnc1e Hegulntion Rule or Hules , as provided for in Section 1. G3 of
the Commission s HuJes of Pl'nctice and Procedure , which would pro-
hibit eleal'ly, uniformly, and equitably, such llnlnwful advertising
allmnmce practices as may be found to exist in the industry.

\8 the Supreme Court has stated

, "

the decision as to ,yhethcr or not
an onler against one, firm to cease and desist. hOln engaging in illegal
price discrimination should go into effect before othcrs are similarly
prohibited depends on ,1 variety of factors peculiarly "\vithin the expert
l1ndcl'standing of the Commission. 

:!' ':' ,

, l--\J1though an aJIegedly
iJ1egal practice may appear to be operative throughout an industry,
"\yhethcl' snch appearances reflect fact find whether an finns in the in-
dustry should be dealt with in a single proceeding or should receiye

individualizcd trentrnent arc qncstions that call for discretionnry

determination by tl1e nrlministratjye agency. It is clenrly within the
special competence of the COlnmission to appraise the ndverse effect
on competition that might result fl'orn postponing n particular order
prohibiting continued violations of the la,y. Furthermore , the Com-
mission alone is empowered to develop that enforcement policy best
ca.lculated to achieve the ends contemplated by Congress and to a11o-
cflte its available fUllds and personnel in snch a way as to execnte its
policy efficiently and economicnJ1y.

:: 

Jfoog Indu8tn es Y. T.c' : ;);)5

S. 411 , 41CJ (6 S. UJ. 382 , :184j
Responsible exercise of the Commission s (liscl'ction in determining

,.,hether, and when , not to enter an immediate ceflse and desist order
'30 that a general practjcemay be dealt with more cOlnprehensively, may
inyohe consiclcratioll of eircml1st nnces going beyond those reflected in
the particular record. 111 the circnmstances here , we nre inc1ined to
"\yithhoJd entry of a cease and desist order against the instant respond-
ents peneling the 011tcome of the projected inc1l1;:try-wicle proceeding.
Hesponclents have already c1iscontinue(l the minimum-purchases re-
quirement challenged by the cOlllplaiJ1t in this matter, and the Com-
mission has received sworn aSS1lrances from the responsible offcers
of respondenis that it "\yill not be resnmed in the futnrc. In light of
these as.snrances , anc1 01' the apparent industry- wide inci(lence of prac-
tices such as those challenge(l in j-he cornplaint , 'lye have c1eterminec1
fL matter of iHlministl'atiyc discretion , that it would be in the public.
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interest to withhold entry of a eense and desist. order to fiwait deyeJop-
ments in the projected industry-wide proceeding. "Gpon the, termiun-
tion of that proceeding, and ill light of the conditions then obtaining,
tllE Commission will , upon appliratiol1 j consider \"hether further rlction
herein is required.

Commissioner Anderson did not participate.

ORDER JIODIFYIXG .\XD ADOPTING I-IE,\RIXG EXX lIXER S FINDINGS OF

FACT AND COXCLL'SlOXS OF LAW : AND DEFERRING OTHER RELIEF

This matter has been heard by the Commission on cross-appeals by
eompJflint counsel and respondents from the initial decision of the
hearing examiner. For the reasons stater1 in the accompanying opin-
ion , t.he. Commission has determined that (1) the findings of fact and
conclusions of In" contained in the initial decisioll should be adopted
by tho Commission insofar as they concern the qucstion of yiolation;
('2) the order eontatned in the, initial decision sho1!ld be rejected as
too narrow and rcstricted; and pending the tennination of an
indl1stry- ,yide pl'o('('Pc1ing: being: initiated at the Commission s direc-

t.iOll , the j;:sl1ance of an order to ccase Hnd desist. lWl'ein will be with-
heJd. Aecorc1jngJy,

It /S oj'del'ed That the finding:: of fact and concln;jons of law con-
tained in the initial deeision be modified to the extent described in the
accompanying- opinion and as so modified, they are hereby adopted as
the decision of the Commission.

It isju'JheT ()'Ilei' ecr That entry of a TIna1 order to cease and desist be

,,-

jthhcJa pending termination of the industry-wiele proceeding c1e-

sc.l'ibed ill the accompanying opinion.
Commissioner Anderson not participating.

Ix TIlE )lATTER OF

SCOTT PAPER CO IPANY*

Docket 

'j,

'jfl (JjJiilioi/onrcmand , Dec. 26" 1UGJ

111 n "upjJlemf:ntf1l' opinion bfH;ed on a jJo t-remnnd "m' :r of lln.rkf' sIHue"

the Com11js jon cunclncled that nltllOugh there 'YI1:- no great increase of
ImsilJf'ss im1Jedjatel ' after acquisition , the l'_ SjJ01H1ent was RlJle to main-
tain its existing dominant position in tl1C market und this effect is yiolahy(,
of the ftlltimeJ'ger statute.

OrIXIOX OF THE CO:.DfISSIOX OX REM.\XD

By THE Co r)JISSIOx:
This case is before the Commission for the second timc on remand

from the Court of Appeals for the Third Circuit (7 S.&D. 4c1Sj.

se before Commission 1'l'IJnl'te!1 at 57 P, C. I-U;;.
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The case involves the acquisition by respondent , alencling manufac-
tUrE:!' of household ,vaxed paper and various sanitary paper pl'odl1
(toilet paper, paper to\vels, facial tissues and paper napkins), of. three
corporations engaged , at the time of the acquisitions, in the production
of ra'y materials for the finished paper products respondent makes
and so11s. The acquisitions ill question oc.c.urred between 1951 and
1954. In 1956 , the Commission issued its complaint , challenging the
lawfulnes3 of the f!cqnisitiolls under Section 7 of the amended Clayton
Act and Section :5 of the Federal Trade Commission Act. After ex-
tended proceedings, the Commission , in 1060 , held the acquisitions

11nla \viul and entered an order of clivestitllre.
Although the acquisitions were '; vertical" in form , being acquisitions

of ra \V- materials suppliers by l firm manufacturing the finished prod-
ucts, the case ,vas not brought or c1ec.icled on a conventional vertical
theory, i. , foreclosnre of a substantial segment of the market to
competitors of the acquiring or acquired firms. Rather , the theory of
the case ,,,as that the acquisitions had enabled respondent to increase
its productive cflpacity and thereby to enhance its already dominant
position in many of the markets in which it, was active. Specifically,
the Commission found that prior to the acquisitions, respondent , al-
though the dorninant firm in household ,yaxecl paper and sanitary
paper products-both highly concentrated industries characterized by
high barriers to 11C'" compet.it.ion-was " ersolcF , i. , lacked suffcient
productive, capacity to enlarge further, or even maintain , its dominant
market position,2 By acquiring raw-materials suppliers , respondent
obtained both advantageous plant sites and useful equipment and per-
sonnel-and obtained them with no cash outlay, but simply through the
issuance- of new stock. HesponcleJlt in,' e.stecl some $10U million in the
properties which it acquired. It built ne\" plants on the property of

the aeqnired corporations, thereby taking advantage of the proximity
to nl ,,- materials provided by such plant sites , and converted the exist-
ing productive capacity of the acquired companies (for example , by
rebuilding the existing machinery) to the production of responc1ent

finished products. In this fashion , respondent "as enabled to preserve
its leading position in household waxed paper and sanitary paper
products during a period of sharply rising demand.

157 F. C. 1415, The Commi sion based Hs fincling of nnlawfl1Jness excJusiyeJy on
Section 7 . nml (1isJlis f'l the complnint as to Section 5.

In 1he words of a vice prcs:clent of respondent:
"'"' "' "' haYing heen in an oycrsoJd position for 14 YCfll'S, ,,' e were ceterminecl to correct
tlmt sitnalioll in 1955 Wit11 J "erelt, Detroit and tlle H S: W locatior:s , machines aml people
to help ant. (This is ret.erence to tlle three fH' Cjllisitions. J A business should. not be
con1inl10usly oq' l"ol(I, Beclluse our C11stoilers flre inclined (0 feel they ean t rely 011 I1S

for tlle goorls tlle:! need ,yl1en tlle ' need tllern, So tJley feel obliged to Cflny one or more
competiti'il' lines for jJrotection- to mnl.e sure they ll ai'Ya"' hay!' merelH1I:l1ise In'nilnlJle
for 1heh' CilSlOilers. Tl:o e comtletiti,e lines t'lkc some lJusiJ,ess away fJ'om us * "'
57 I' C.. at 1-12:'.
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The Commission did not rest wit.h this showing of hO\\- respond( nfs
n,cqnis1tions had euabll'd respondent substantially to strengthen its
hand , lmt sought in addition to show that l'cspcmc1enfs percentage
shares of the releYflnt. markets had actualJy increased flS a resu1t of the
challenged acquisitions. To this end , t.he Commission relied all a sur-
vey of the m' rket shares of respondent and its compet.itors in 1950 and
19;55. The suryey shO\vecl a substantial increase in l'esponc1enCs sharps
bet-ween those two years , but contained no figures for the interyening
years.

On appeaJ to the COll1"! of \ppoals for the Third Circuit from the

Commission s decision, respondent contended that the data from the
survey did not support. the Commission s finding tlwt the illcJ'eafie in
respondent' s market sh(l:n s ,yas dne to the acquisitions, since al1 or a
large part of the increase might lU1\' e occurrecl beb\een 19;')0 and1D54:
ancl1954 was the first year ill which procll1cti\-e capacity locatecl on the
acquired properties ,,-as aetllnlly utilized by respondent ill the, ma111-
facture of its finished products. The Comt of )q1pe"1s conr1uded that
the case ra,ise,c1 "non:,l issues of 1fw of transcending importance in the
interpretation and application of the anti-trust la'Ys ,yhich required
asseSSlnent on a more '; c1efinitive and revealing : recorcl. Accordingly,
1\ithout expressing an v opinion on the merits of these issues, the court
l'f'lnanclccl t.he case to the Commission for comp1et1on of the sUiTey for
the years 1D31-10,,4.
The Commission c1esi'res to state , llO,,-e,- : that the fillc1jng.s conclu-
sions and opinion of the Commission in its 1860 clecision gi,-e ,yeight.
but by 110 means exclnsive Or decisive weight to the SlllTPY cvidence:.

The Commission has prepared the survey ordered by the Court of
Appeals, and it 11as been made a part of the recorcl. A summar)' of
tIre survey js appended to this opinion. The survey sho'ys that , over-
all , respondent s market sha.res in the relevant product categorjes in
crea.sed most steeply ,between 1950 a.nd 1952 , and more moderately
though steadily, between 1952 and 1955. The increase bet'ween 1D54
and 1955 was the smallest annual inel'ease. during this period: .34-%.

3 :;01 F. 2cl 57g, 584 (1962). The comt stater).
On this review the Commi;;sion l(l s great Stl' S, almost tr) the exclusion of nther

considerations. on what it terms ' a ('oJJprencnsire JJnrket stirn' ' on ,,- l2ieh it prcmhp(l
its ultiwatc fact-finding that Scott. by the f ilallellged acquisitions

, '

lws substantia!)y
increflsed its shares ill tho::c mari;:cts over their prior high leveJs' to a (legl'f'e ' U1at tile
effect of the acquisitions Ilfl;; be substantially to iessf'n compf'tir.ion and to ten(l to Cl eate
a monopoly in the relevant Jines of commerce_

'" 

Id. tit 582
4 Tables I and II. In processing the new snn.ey, t11e COllmi. sion has (lbco,el'erl enon

in the original survey data r \lging from a fraction of a percent to scyerai jJel'c:ent. "-
have tabulated tbe reyi:ed 1950 aml 1955 (lata along with the 1951-1lJ::d clata. to fncilitf1te
comiJari on of tuc several fig-lues on tl1C same basis.
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Hespondent contends that. the sllrn y is who1Jy llutrushyorthy. It

argues that, on the an rage , 18% of the tonnage totals in each product
category for each year consist of '; estimates :' rather than i:precise
figures :' and urges that this element of approximation vitiates a. Slll'-

,yhich purports to calibrate respondenes ma.l'kPt-slwres increase
yrithin fractions of a percent.

The post-remand sUl'vey was conducted ill the sarne fashion as the
original survey, the accuracy of "hiC'h has not been ehal1enged. Pur-
suant t.o Section 6 (b) of the Federal Trade Commission .:\.ct an of the
competitors of respondent. in the relevant product cate,gories were
ordered to file s,yorn reports in ',Titing setting forth their tonnage
totals for the years in question. These, 6 (b) orders did not specify how
the, reporting companies "ere to obtain such information , or delnand
that underlying or source dat.a be submitt.ed to the Commission for
purposes of verification. To hayc imposed any such requirement "ould
have defeated t'he purpose of the Section 6 (b) procedure , ,yhich is to
enable the Commission to obtain comprehensive and reliable, business
information quickly, iJlexpellsi, ely, and without subjecting the lmsi-
ness community to burdensome reporting requirements. The infor-
mation sought by the slllTeys in this matter ,yas not complex or recon-
dite. It could easily be ascertained by the report.ing companies either
from their norma1 business re.cords or on the basis of the personal
knowledge of their offcers nnd e-mployees. There is no reason to
believe that such information was not furnished in the reports in good
fn,ith and ,is not substantiallyaccurate.
Hespondent concedes , as lye think it mnst ' that a market- shares sur-
y is not vitiated for the purposes of a Section 7 proceeding sirnpJy

because it contains a substantial element of estimation. :,\Iost business
statistical data contain an element of estirnntion , find the 11ne between
an "estlmatecF' and a (;precise '" figure is impossible to draw and "ir-

;; HOf courSE', there arE' limits to what. in the llaIle of l'e1Jort , the Commission may
(knH\T(1. J\1. t what tlJese limits are we cIa not attempt to define in the nbstl'act. But it
is sLfe to Sflr that ther would st()!l the COl1missi01l considernbJ ' short of tile cxtraTflgflllt
eXi1l1ple used by DIll' of tbe responclents of what it fe!11'S if we sustain this order-OUlt the
CommissioIl may require reports from automobile companies which include filing auto-
mobiles. In tbis case we (louot tJJat we shoulrl 1'1'.1(1 the or(ler as respondents ll!'k to
require shipment of extensiyc files 01' gift of expensiye book L'llited States Jlortou
Srr/. Co. 33S U. S. 53:., 653. See nitert States 

\" 

St. Reuis Pa,/JcJ' Co" IS1 r. SUI)I1. 862
(S. ). rey d on other g1'OlJ1(ls . 285 1".2c1 607 (2d Cir. 1\1(0), nJi' d. ,.:68 F. S. 208.

- \\"i1lf\lll' fal e stntelle!Jt mar!e in a Section 6(b) l"f'tJort 1\0\11(1, of cOllrse. con-
stitute rL fe(lel'l C1'imc See Section 10 of tbe Fecl('ral Tl'!Hle COJlmission - -\et, and also
IS r.S.C. s 100l.

'; See , e,

g, "

1. G. SfJalrliJiQ , Di' OO'. ::01 F'2c1 585, 611 (.C)r1 Cir. 19(2) ; CrOle!!
Z('lerbach Corp, 

y, 

2DG F 2c1 800 (:th CiJ". 19(1). III Brorell Slioe CO, nitecl

,''

tates, 370 l.' S, 294 , 342 , I!. 68 , the Sl\)J eme Con!' accepted stntiqiral procecll1res
iln' olving a margin of error of lIl) to 6';. st,lting t!Jat " pI'e(:i iou in (leT:dl i less impol'tnl1t
than the al'ClIl'ar: - of the bl'oarlI1ict\;rc presented.
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tua.11y mcnningless. Bot respondent. cloes contend that the pO:3t-
remand SUl"i"€Y was not suffciently exact. to support a reliable finding
that re3pondent s overall market p03ition increased by a fraction of 1 

bet,Hen 1054 and 1D55. While it ran be shown that not all of this in-
crease can reasonably be aceounted for by mistakes ill estimation by
the reporting companies 9 there may ue merit to respondent's position
tlwt the actual increase may not ha 1'8 been precisely . 34%

,Ve think it unnecessary to labol' the issue of the trHstworthille
01 non of the p03t-rernancl Sl1lVCY fl1l'thel' sillce that is':l1e plajnJy

has little bearing, at t.his point , all the central question uf ,,,hethel'
responclent has violated Section 7. Even if the post- remand slllTey
Trere completely accurate , it ,youJd Jend no snbstantial support to the
theory that respondent:s increased nwrket sllares a.re due to the chal-
lenged acquisitions. Since, in the year following' responclenfs first
use of the acquired properties for production , its overaJl market posi-
tion increasedles8 than in any of the four previous years , it would be
pure speculation to attribute that increase to the ne\\T productive facili-
ties mnde possible by the acquisitions.

II.

The results of the 8mvey ordered by the Comt of Appeals plncl'
this ca.se in a rather unusual posture. The purpose of the remand
,yas to enable the record to be shored up on one of the principaJ

grounds relied npon by the Commission , and cha, IJengecl by reS1)01H1-
ent , on the appeal , ill a case which , the court. stateel , raised "novel
issues of Jaw of transcending impoli,ance in the interpretation and ap-
plication of the anti-trust laws . Howeyer, it is now elear that the
Commission cannot re1y on this grol111c1 , but must abandon it as un-
supported by the evidence.

\Vhen this case is returned to the Court of Appeals, that COllrt wiIJ
be fa.ced with the. choice of deciding the appea1 then and theTe on the
basis of the remaining grounds advanced by the Commission in its
decision , which are unaffected by the remand , or soliciting the yinrs
of the COlnuljssion on whether the remaining grounds support a fiJH1-
jng of unlawfulness. ThE' second nltcl'llatin ,\"ould necessitate

remanding this case ouce again to the Commission. ,Yhile, 'yo cannot
predict "hich of these alternative C011l'SeS of action will commend itseJf
to the court, the second cannot be ruled out asH, possibility, ially
in vieiv of tl1e noveJty and diffculty of this case and of the important

8 The economi t who (;ollrl11cted the post-remand sUl' ' testifiecl tlwt it would often
IJappen tlmt a reponing- comrwny, out of an ahundance of caution and con e!'nltism , wouJrl
report as "('stiilate " wJ1f! ftct11:!lJr "-ere highI - pl'ecL p ng11res.

DiVe Jll1YC r1Jl'pared Table 111 l1ll1 IV (nl'l)enrlecl to thi oj)inion), the last ('ol\1mn of
w11("11 shrnvs tlle percpntnge which the estimating c01ljlaJli('s ,,- auld JJn.,p had to oyer"
esUmate tl1eir actual sales of each In'orlnet if the cnti;'e !! c:' case in l'e;opollrlent"s 11!QrKe1
sllare is to be e::llinined b . elTOl' of onrestinwtioJl,
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Section 7 decisions-two of them 'hy the Supreme Court 10-which
have occurred since this matter ,,,as lflst Lefore the Court of Appeal

In the interest of expediting this already protracted proceeding,

we have decided to include in this opinion a brief statement of our yiew
of the merits of the case in 'its present posture. In doing so , ,ye de-
sire only to clarify the rationale of the Commission s decision so as

to enable disposition of the appeal by the Court of \.ppeals withont
the necessity of a further remand to the Commission.

'\Ve, helieve, that, the facts of this Cflse \ shorn of all eyidence of mar-
ket. share trends dnring the, period 1950-1955. neYE:l'heless compel a
finding that respondent s acquisitions vioJi1te Section 7 of the nrnendec1
Clayton Act.

It is elementary market economics tl1fl! a 11ighly cOllcentrated i11-

dustry-one in which it very fe,,, finns account for a high percentage
of total snles-, charaderizec1 by high barriers to entry by ne,,, ('0111-

petitors , is from the stand-point of eJi:ecti,ve competition , luIllPalthy.
The Commission has been gravely concerned with the, increflsiJ112 tend-
ency toward undue concentration in the paper industry in genernl \ a
tendency thnt appears to be due largeJy to mergersY the Supreme
Court. recently pointed ont , ,yhere an industry has already become com-
petitiyely unhealthy and oligopolistic eyen a slight further increase

in the market pmyer of the leRc1ing firms is extremely dnngerons. It
mflY eliminate ,yhat little competitiye plny remnins in the lllrlnstry:
jt 1nay bring monopoly palpabl:v closer; above all , it may eliminate 
seriously retard , any possibility of an eyentualmovement tmyarc1 de-
concentration , toward it restoration of competitive hea1th to the indus-
try-the objective 01 antitrust policyY' If such a slight further

10 BrOH;1I 8110e CO. L'Hited Siales 3,0 u. s. 294: United State, Philadelphia XatiOIlIJ!
BOIl 1-.

, .

".74 V. S. 321.
JJ See note 3 nbf1ye. The dut;; of fin agclJc;; who;oc actions are subject to judicia! review

to explicate the gronn(ls of its deci"ions clearly iE' well recog-nizetJ. In the words 
lr. Justice Cardozo. thc CO\1It "mll;ot know what a decision means beforc the dut;; becomes

Ol1!'i' to Sfl ' whether it is rig))t or wrong. Cliited States 

\" 

Chicar;o JI. St. P. , d- P. R. 11
294 U.S. 499 , 511; aud see c. Cl/eHery Corp. 318 'C. S. SO . 94; Erie Salld ,G Gi avel CO.

Y. 1', 1'. C., 2!J1 F. 2d 27!J (;)(1 Cir. 1DG1).
See, e.

g.. 

St. Regis Papcl' CO. Y. United 8tale, B6S U. S. 205; CrOU-'1 Zellerbacll Corp.

1'. 296 F. 2r1 .s00 (9th Cir. 19(1) : 1'. C. Il1tcr!lrltional Paper Cn 241 F, 2c1 3,2
(2rl Cir. 1(56), 53 F. C. 11D2: Union Bag cf Papf' Corp. 52 F. C. 127.5: Inland COIl-

taine1' Corp. C. Docket 7993; UNion Bag-Camp Papel' Corp. C. Docket 7!J46. Se
a1,,0 :.Ierg-ers anrl SUjJerconcentration , Staff Rep. of B.n. Select ComJl. on Small Bnsinf'ss
pp. 27. 29 (1!J62) : HLd cf'n uE' of Iannfa('t11e . :.IC-2GA-

The SlllJl'cme Court rcccntl tftte(l, if conccl1tl'ntion is l!ll' cal1 ' gre!1t. the importancE'
of IJl'e,cnting even s1igJ)t incl'en es in cOJ)('entration flnd f'O IJl'eE'cl'1'ing" the po;osibili1 ' of

t'Y ntnal de('oIJ('t'lJtratioll is ('olT(' jJon(1ilJgJ:' great. Pllil(lrlr:phia National Bank

, .

llpi'
at iW5. n. 42. See alf'O United .

",'

tates Betliel1em Steel Corp" lGS F. SUIJP. 57G. 607

(S. D,X,'l' . 1955): Procter 

(- 

Gamble Co" C. Do('l,et 6801 ((1eci(lprl XOI":'!lber 26, 186:-)).
PjJ. 57-GO (Vll . 157-4-1577 hereinJ: Con.\Gii(/ate(/ FlJods Cor!) , r. C. Do('kr.t 7000 (dccided
:.larch 22, 1863) p. 21 (621". '1. ('. !lOn. The Hom- e Hepor1: on 111(' 11m to nW.enrj Section 7
eXI1I' ('"-,,eO (' (lncern sl1edticnll ' ,dt!l fin "iJ)cre!1H' ill the l'elath" e size of tiJe enteqlrise maJdng
tl1( R('(jl1iitioJ) th s11('11 l point tlJot its od1"anWge oyer it" competitors t!Jrcn1e!lS to be
lle(;j,"-in"' II. R. Hep. Xo. 1191 , SI t Coug. 1st Sl'ss . 8 11\1.)01.

7S0--01S- - 68- 142
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increase in market power is the product of corporate acquisition , the
acquisition is clearly nnla.,yful uncler Section 7.

\t the time of the acquisitions challenged in this case , respondent.
,yas the dominant firm ill a broad spectrum of important paper-product
markets , each of these markets being highly concentrated and charac-
terized uy formidable entry barriers. Thus , respondent ill 19:30 had n
-'0% hal'e of the hom;eholcl 'Yilxecl paper market (;'):2% ill 19:52)), a
37% sharp of the toilet. paper lnarkct (40%, 1955), and a. 2Tj' COll-
bind share of all the relennt product markets (33%, 1956). In 1960
the top"* firms enjoyed H combined share of 7o. 5j1: of household ,yaxec1

paper (8.,;7, 1965), 69% of toilet paper (66;7, 19,,6), and 487(, of all
the l'e1c..- ant procluets (,18%, ID3t)). For the top finns, these figures
are 9l7c (96%, 1955), 70.5%, (789; 1965), and G2% (72%, 1965).

But. , bccanse respondent was " O\-el'solcr' , its market position '''fIS
yulnernhJe , its dominance insecure. III ordcr to increase its productive
Cflpflcit.y and 5'0 preserve its market control , respondent acquired three
substantial going concerns in another branch of tIle paper industry.
It thereby acquired strategic sites, proximate to raw-materials supplies
lor new plant (' onstl'uction , and functioning organizations which could
be, and ,yerc, integrated into l'espondent:s production activities; nnd
it c1iclnor. ha n to pay cash (or incur obligations) for these assets , ,yhich
had a valnc ill excess of $100 milliol1.14 In fact , by 1938 38% of 1'e-

l' ReSp01H1.ent's own documents (quotf'rl in the Commission s fucttindings, 57 F C" at
1-! 2D) grnpllicnlJy describe the pnrpose and effect of The acquisitions:

"'* 

* in o,ember (lD51J we consu1l1l!ltf'd the IIOSt significant JIOl-e in our Jristor
!It'll " e merged the Souuddew P!1Jp Compaur of I:,pretr, ' WashilJgton into ScotL * .. *

rltJ wil not cH11 ' go a lon ' towHrrl soJying the l'a,y lUaterial fnoblf'lls in onr l)!'f'St'Jlt
paper mills these lle);t 5 y('ar , but in l1lh1ition proYides \ S with the hJ1!;- cle ired locntioIJ
fo)' a ,, t Coast pn!lfl' mill , 1111(1 under the most ll(lyantngeo\lS and effcient eonclltions * 

, '

Innll\inbJe a ;;et;; contribl1tc(l by SOl1J!ddel\ to 01j", 1Jel'g-e,' ilre tJ1(, lJig-h competellr"
of it" JJRJJagemcnt and tJJe dellonstrated kil of its teehnicil!l1s awl operating personnel.
If Scott 11acl to Start from scratch in the building of such a large \Yest Coast J1ulp plnnt.
it wouhl tnke ears l\ucl large espenditures of llone ' Lor the selection nnd training of sU("J
nn orgllnization.

T1Je ad(litions ot" the Detroit and Hollingsworth 

.'" 

\VhitlJe ' Di,isiol1s ill 1954 brought
l1S pJ'Odllcti,e facilities at a cost fnr lower thaI) that for llf'W construction of coml1nrablf'
plants, 'Ye aho .ioine(l forces with t\\-O experienced iHHl tl"inecJ organizations -w111ch
conIc! ('Illy lJaY( been deyelojJed to their present hig1J degree of proficiency tlJJou:,11 the
expendituI'e of tJJol1::iJnrlof (1oJlrn:: nllel many :,' ears of effort,

brand in
" T1w Detroit plant i alrea(l y producing a))(l successfully

:Hl(lition to thc plll1er stock for Cut- Rite Wl1); l1aper. " '" '"
filli hin.z one SCOtt

For \Jettrr c(1ntrol of co ts, imfllOyed Cl1sto11H:'J' s('rYiec aJHl morc effcient operation;;,
it is imperatiye to l1flye integrated plants locnteci near contl'oil('(l timber reserH' S and with
transportation ffldlities Hnilable to enrry :Bnishe(l j)l'ocl\Jcts eC()llomiC(ll1 ' to the 11)"i:-C'!-;)1
llflrkets(,ft!leco;mtn-

fJJe so. :1cgic locatiOlJs of tJl€' J;ewly arJ(lel1 11,:ll1t" j!ro,icle thc oP1Jortnnity not onl
for imJ)I'oyjng TlJe efIcie!ley of tlJc Cl)mpany operations but for its fll!"' l1er elevelol1!ll'lH
amI growth Sational f!(ln' l"tising- find ;;(tles nctiyities are mOJ'C effecti,e with tlle snppol'
of pro(lnction f,lc1Jities locat('(l in key :nens throng-hont the eountrr (, 

:..
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Sl)onc1ellt s total O1ttPUt of trndenJarked products '''HS Hlallufacnlred
011 the acquired properties. The conclusion seems inescapable that
respondent not only maintained but actually illcreasec1 its 1lflrket
pmyer substantially through these acquisitions.

To be surf' , respondent. might have inereased its product1ve capacity
by other means , had the. merger route been unavailable. But it is
hardly like1y that sueh other means ,yould ha\ e been as practicable
ond et1ecti,-e. The ('hollces arc re1l0te that , without, acquiring the
assets of substantial firms already adiyc. in the paper industry, re-
spondent could haye (1) obtained plant sites adjacent to a captive
supply of raw materials, (2) obtained fun corporate establishments
in being, ,,,h1Ch could be readily converted to respondenfs production
needs, and (3) aH)iclecl a prohibitively large cash outlay.

In short , had respondent taken the route of internal grO\yt.h , its

success ill presenTing jts market dominance ,yOttld have been less ns
sured , and the prospects that its market power lTlight be eroded and
competition thereby increased ,,,auld have been greater. Section 7,yas
intended to foreclose the easy path , through corporate acquisitions, t.o

lintaining or achieving market dominance , and to encourage finns to
take t.he harder, but socially more beneficial , path of internal growth.
In our Yle,v , the crit.iC'al fact is that the. C11mttlat.ve effect of respon-
dent' s acel111sitions ,yas to expand it.s production capacity and com
petitive resources in a manner which would have- beell impossible had
it relied e.ntirely on internal growth , aDd ,\"hieh ,,-as absolutely essell
tial if respondent was to preSetTe its position of market power. For
the early ID50 s were a period in ,yhich the. market for household
waxed paper and sanitary paper produc.ts was expanding ntpicll,,-
as c::mbc seell frOln a comparison hehyeCll Tables I and IT: rpspon
dent' s shipments of alll'ele,- ant products in the period 1050-HJ56 in-
creased almost 60%, while its market-shares increase ,yas less than
:25r;c) (from 27J to ;1B% on:ral1).

Of course , the antitrust laws are, not designed to punish the suc-
cessful competitor. '; The Sllc('/:ssful competitor , haYing been urged
to compete , mllst not he tnl'ne.d upon -",hen he ,,-ins. United Stale8 

Alwnin1ln Co. of Amnico 1+8 F. 2d 41G , 430 (2d Cir. 1910). But
c\'en under the Sherman )L , the methods of growth employed by
a firm have been con idered intensely releynnt to the question of

the legality of its conduct; and met1lOds innocuous in them-

selyes ml1Y he. forbjc1den ,ylJere lhey are shown to be steps in a plan
or scheme to monopolize a market: feZ. at 429-31. Bm' respondent
nsed the technique of mergers to achieye ,yhat it eould not f\chipq' by

)1; c\R tbe S\1'(1l'Pl1e COlH't recenti:" sr\ill

, ';

snrely one prerni e of iJIl antimerger "t tute
sl1 h as 7 j that cOl'porate growth b;\ interlJ l E'xpan"ioll is socially preferable to gl'Dwtll
byaClj1\isHioll. 1'Iiila(/el1J7Iia :-a!io!lfil Bank. l1fJra, at 370.
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natural" , internal growth, tJwt. is , the entrenchrnent of 1t-S ma.rket
control to the detriment of competition. And respondenfs merger
oelut\-iol' \yas part of a larger , industry-\yidc pattern of merger
acti\ ity (see note 12 aboYe. ), the probable result of "hieh , if aJlowed
to continue , would be to transform the entire structnre of the paper-
products industry in a. direction inimical to free ruul vigorolls
cOlDpet.itioJl.

JIncl respondent's Inergel' actirity oeen shmnl to lwy€ been ac-
companied by fin -intent to monopo1ize the markets in \vhich it was
interested , respondent might ,yeJl have been found to have engaged in
a forbicll1en attempt to monopolize llncler Sherman Act, principJe2.
The ame.nded Section 7 of the Act goes lwyonc1 the Sllermnn Act.

Congress rccognized that mergers were n llnl(pJe method of gl'o\vth
and that. the yariOllS merger mOH'ments in _Americall history h:1(l
brought about grave ancl irl'eyersible changes in the. structure of tl1e
American economy. It therefore forbade all mergers \vhose prob-
able effect. \ytlS to lessen competition sllbstantiaJly, or tencl to create
a monopoly. Congress did not intend Sherman Act principles to gov-
ern the interpretation and application of the amended Section 7.
fir' Glen Shoe 00. v. l/nited States 370 S. 294 318. 1\01' ,''us its con-
cern Iimited to any part.icular type of mergers: it w'as concerned with
the probable effects on competition of any merger , vertical , horizontaL
or other. ",Ye think that l'espondenfs merger activity, while f l1ljng
short of a. Sherman Act attempt to monopolize , cle,arJy violates
Sect.ion 7.

Our conclusion is unaffected by the fact , as it now nppears, thnt
responc1enes percentage shal'es ill the relevant market, s djcl not sud-
denly spnrt upward in the year following respondenes first nse of
the new prodl1ctiYE capacity obtajned through the cha11enged Hcql1isi-
tiOllS. It is no,,, dear, as it lTH1)' not have been whell this proceeding

s ('ommenced , that evidence of post-acrluisition anti-competitive
enects is not essential to a finding of a Section 7 yi01ation. If an
acquisition inere,ases market power in the degree forbidden 'by the
section, it is l1n1a.wful ,,,hether or not the ant1-competitive effects
of the increase are immediate1y apparent in changed market shares;
and this principle holds t.rue "hether the challenged aCC)llisition be
e1assifiec1 as "horizontaF

, ':

verticaF

, ';

conglomerate , or othf'r, since

the legal test of Sec.ion '7 is identical for a11 corporate acquisitions.
In this, as in most Section 7 cases, what evidence of post- acquisition

G Sff', e.

!:., 

Br01cn Shoe Co. , s1i)Jra at 322-28 amI nj), 38-38: Pl1i1adel-plia National Raill..,
SIIPI"(l at 362: cf, StroH/anl Oil CO. Unrtcd. States j U.S, 293, 30S-0D. In fRct, ftS
tl1(' COJ)mi jon recentI \" o!Js('!',c(l. p,i(lrn('(' of ro n('lJl1j,j1inn ('I)mprjjtjyp ('fI' eC't, is Jlot

' not JH'(,C. , but J"nreJy is it of m\lch pl'D1J tiYe yftine. Fi"oetcl' ,( Gamble Co,
C. DocJ,et 0901 (r1erirjpll :KoYfml)El" 2G, 190.",1 . p. 3S tlJ J;jG9 JIPl'pinl,

l' !-. n. H.eT', Xo. 1191. Sl t CO lg.. 1st !'ess, 11 (1840) : BI 01nl Shoc CO United 8Intc,
sliprrr , nt .317: Pmctcl' r- GrrlHblr Co. , Sli!!r'!. 1'1 20-21.
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anti-competiti'lB eHeets there is is equiyocal. Respondent's relatiyely
stable market position during 195+-19;');') 11ft;) be consistent ,,,itlt an
inference that its acquisitions did not enhance its market pO\n
but it is equally consistcnt with an inference that they enabled 1'8-

ponde.nt to maintain its market shares at their existing high level.
Fina11:y, 'ye wish t.o emphasize that OUI' conclusion that respondent

has violated Section 7 is not founded on any pel' 8e rule of l111a,yful-

ness. It is not the C0l111ission s view that , merely becanse respondent
is a leading firm in a number of oligopolistie markets, any corporate
acquisition it may make is Yiolative of , or necessarily suspect under
Section 7. This case was not tried 01' decided on any such theory.
Rat.her, an extensiY8 record '''as compiled , establishing ill great factual
detail the probable effects of the challenged acquisitions on the market
pov, er of respondent. See 57 F. , at 141G-34. Our finding of un-
IRwfulness rests on fin appraisal of the particular facts of this C,lse:
no short-euts have been atte.mptetl. The Commission has not relied
upon , and does not urge adoption of, any swpeping theories of Section
7liability.

Commissioner Anderson concurred in the result and Commissioner
.\IacIntyre did not partieipate.

Table II: Scott's Percentage Shure of J1al'kel

19JO(Te' 1951 196f 1958 1954 19. j(rcf.
All Products Covered by the

Survcv - - -- - -- -- - -- - - - - - 27. 0.5 29. :n. ;jl 32. 32. 33.
All Resale Prodllcts--

----

;j2. 38. 39. 40. 40.
\11 Industrial Products__----- 12. 13. 13. lit ,1;3 12. 12.

All Toilet Papcr - - - - 36. 40. 42. 42. .56 41. 40. 2:3
Rcsale- -- - - -- -- - 41. 44. 47. 47. 46. 44.

Regular Gradc

- - -

4.5. 49. j1. 77 fj1. 82 51. 49. .
Facial Grade

.--

30. .13 :31. :W. 36. 35. 3:3.
IndustriaL - - - -

- - - - _.- - - - - - --

11. Hi. 1:1. 1:1. 12. 1:3.

All Paper Towc1s_

___ -..----

23. 23. 27. 29. 29. 31. 3;")

Resale_ 41. 47. :36. 56. 60. 63.
IndustriaL - - - -- - -- --- -- 16. 16. Ii. IS.

Facial Tissue--

-------

14. 16. Hi. li. 18. 20. :34
All Paper Napkins--

----

10. :34
Resale- 

- - - - -

1. 63 17.
Regular Grade- - -- -- --
Facial Grade_

- -- - - -- - - - -

11. 40 43. 60.
Ind11strial

-----

Household \Vaxed Paper_ 40. 40. 4i. 48. 52. ;)2.

Table III: Comparison of 1953-1956

fJ5S 1955

PercenlGrleo!
lolaltonnage

rcpre8entcd b
estimating
companies

19.
12. 9

1.1. 9
2:3. :3
13.
17.

O!'eratima/ion
required as 

perrentof
acl1wltOnlwge

IIem Scott' s mQT tI."Hlre

---

Toilet tissl1e- - - -- - -- -- --
Towels-Tot.al
Facial tiSSllC- - - - - - 

- - - - - - - - - - -

Napkins-TotaL -

- - ----

Household waxed paper - - - -
combined- - - - - - - 

- -- -- -- - --

Footnotes at end of table

42. .
29.
17.

48.
32. 12

40.
31. 

,'j

20.
10.
.12. 

33. 10

9R.
890. 1

(3)
106.

20.



INTERLOCUTORY ORDERS, ETC.

Table IV: Comparison of 1954-- 1955

lIem EcottsJ/wrlitl,!hore

If)(j5

------

Toilet tissuc-- - -- - -- - -- - -- - - -- -
Towels-TotaL - - -- - - - - - -

- - - - ---

Facial tissue- - - - -- - - - - - - -
Kapkins- TotaL - -

- - - - - - -

Household waxed papec - - -
combined

- - - - - - -- --- - - - - - - - - --

9.4

41. 82
29.
J8.

;)2. 11
32.

---

40.
31. 3;)
20.
10.
32. 12

33. JO

Percenlageof
lotaltonnage

represented b!l
estimating
compolues

19.
13. .5

13. S

24.
14.
17.

Ol.ereiJ. t!ma!io!l
reqniredoso
perceiliof

IIct' ,wltolina(le

2251

;)7.
H2.

(0)

5. D

I Assuming that Scutt's " true" market hare in J953 is equal to that of 1955, this is the extent of the net
total Dverestimation by those cumpanies submitting estimates , required to depress Scott' s 1953 market share
to that shown above.

2 Assuming that Scott s " true" m rket s!wre in 19t4 is equal to that of 1955, tlJis is the extcnt of the net
totaJ OI;erestimaliDn, by those C011paniessu!JmiWng estimates, requiIed to depress Scott' s I\J.'i4 market 11are

to tlJat shown above.
3 Scott' s 1955 market sl1are of paper napkins sales would ha'le been greater tl an its 1953 ::!ld 1054 s)JGres

cven if the estimating companies ' sales were excluded entirely from tbe universe in 1053 nnd 1954
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Royal Crown Cola beverage consentrates-

--------

1050
ugs__

- - - - - - - - - -- - - - - - - - - - -- - - - - - - -- - - - - - - - - - - - - - - - - - - 

310 66,

Saffower Oil capsules: " CDC: Capsules

" -- ---- 

555

Salvage fllrniture- -- - - - -

- - - - - - - - - - - - - - -- - - - - - - - - - - - - - -- - - - - - - -- - - - - 

Sewing machines-

--- -- - -- 

iSS
Shaving cream

, "

Rise 1651

Shoe polisbes

) "

J(iwi"

- -

1114

Shocs , C\18t011--

---- - - ----

330
ShowcI' clltains- - - - - -

- - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - 

130.s

Signs , advertising_

- - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - -

416

Silk ilusion veiling__

-- - ------ -- 

1352

Silver reco\'ery unit , film processing equipment-

----

- HJ42

Sleeping ba.gs-

------- - -

1687

Sleepwear , ladies

' - - - - - - - - - --- - - - - - - - - - - --- - - - - - - - - -- - - - - - - - 

830

Slim-ette White Bread" , diet food_

--- - ---- -- -

922

Sporting goods--

- - --- -- -

- 163 333

Sport.swear , 1adies

--- - - - -

687

Stecl_

---- - ----- - -

Stones, synthetic- - - - - -- - --

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - 

HJl2
Subscriptions , magazinc-- -- - - - - - 

- - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - -

971

Sunglasscs-

- - - - --- -- - - -- - - -- - - - -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

114

Surveys and ratings , television and radio audiellcc-

- -- ---

- 1070 1082

Swim-ezy" svdmming aid_--

- -

- 1282

Synchronizer blocking rings and asscmblies_---

----

428

Synthetic stones__

------ - - -- 

1012

Tape measures-

---- --- - - ----

566

Telescopes-

-- -- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

1:38

Television and radio audicnce ratings and suryeys-

- - ----

1082

Tctracyclines, antibiotic-- - - - 

- - - - - - - - - - - -- - - - - -- - - - - - - - - - - - - - - - -- - - - 

1747

Textile fibcr products--

---- - - -- -

-- 547 1074

Ladies sports,veaL_

---- - - --- --- - -

687

Too1s--

--_ -- -- ---- ------ --

--- 1662 2190

Hand- - - - -- - - - - - - - - 

- - - - - - - - -

566

Imported hand--

---- - - ----

224

Toys-

----- --- - - ----

- Imm , 1045, 164.4 , 2003

Transmission fluid , automatic- -

- - -- - - -- - - - - - - - - - - - - - - - - - - - -- -- - -- - - 

tiS2

Transmitters

, "

Walkie-Talkie" radio_-

- - ----

SS2

TV Reccptors

_--- --- ---- - - ---- ----

205

Unitcd Labor I\Tanagcment Press " newspapeL-- . --

---

102:

universal joints-

------ - - ---- ---

Cpholstcry fabrics--_--

--- ----- - ---- ---

- 97S , 2050

1:-. 8. Buyers Digest , real p;;tatr'- :3.1)0

r . , occupied Germany, cameras- 

-- - - - - 

1208 , 1288

Vacullm cleaners__

----- 

7S8

Vaseline Petroleum Jelly " drug preparation 927

Veiling, silk i1l1sion_

_--__- - -- ---- ---

1352

Vending machines and products-

-- -

- 84, 948 1592 1946

Vitamin preparations__

- - ---- ---

874

'Vall paper cleaner--

- - -..----- 

1065

Watchbands, Hong Kong_

_-- - ----

- 239,
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\Vatchcases, Hong Eong_

_--- ---- --- - - ---

473
\Vatchcs_

--------- ---- ------ ------ --

- 163 333 1164 1587
Swiss

" - - - --- -- - -- - -- - - -- - - -- - -- - - - --

- -- - - - - - - - - - - - - - - - - 473 , 49 I
\Vearing apparcL_

--_--_ - - --- ---

- 443 , Hj99 , 2067
\Vcight reducing preparation

, "

Regimen Ta.blcts

--_ --- ---

998
Wonder brcad--

--_ - - ---------

i!071
Wool products_

_--- -- - --- --- ---- ---

- 152 1074
Fabrics_

_- -- - -- - - - - - - - - - - - - - - - - - - - - - - - -- - -- -- - - - - -- - - - - - - 

678
Yarns_

- - - - --- - - - - - - - - - -- - -- - -- - - - - - - - -- -- - - - - - - 

2185
\V renches-- - - -- - - - -- - - - 

- -- - - - - - - - - - - - -- - - - - - 

56G
Yarns, " l\Iohair

--___- ------------- ---

-- 2185



INDEX 1

DECISIOl'S AND ORDERS

Acquiring corporate stock or assets: rage
Clayton Act , Sec. i--___

-------- -- 

250 401 146.5

Federal Trade Commission ACL-

---- ----

- 250 1082
Adyertiscmcnts, unauthorized , exacting payment fOf_

_-- -

------- 741 1023

Advertising allowances, discriminating in price through--

-- - - - - - - - - - - - - - 

443, 1114, 1268, 1950, 2067

Advertising and promotional services: Heal estate_

- - -----

------- 350
Advertising falsely or misleadingly:

Advisory serdces , commodity futurcs- - - - -
Busincss status, advantages , or connections-

Connections or arrangements with others-

Patent authorities- - - - - - 

- - - - - _

u - -

- - - - - - - - - - - - - - -- - - - -

Realtors_

-- - - - - - - - - - - - - - - - - -

United Nations_

Dealer being-
Club for invcntOl"L_

---- ----

- 1138

Decorator- - - - - - - - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

611

Laboratory - - - - - -

-- - - - - - - - - - - - - - - - - -- - - - - - - - - -- - - - - - - - 

948
ManufactureL--_

---- ---

- 224 325 423 1016 , 123n
MilL-

------ ---- --- ---- ----

-- 665 978
Wholcsaler ----

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - 

333

Individual or private business being

sociation ! commodity - - - - - - - - 

- - - - - - - - -- - - - - - - - - - - -- - - 

817

Charitable institutiolL - - - 

- - -- - - - - - - - - - - - - - - - -- - - - - - - - - - 

2012

Institute , educationaL--

------ ---- ----

------- 127 72,1

Plant and equipmenL___

---- ---- ----

826

Size or cxtent_

_--_ ---- --------- -------

, 1138

Comparative merits of producL--

----- -- 

205 746, 809 927 165J

Composition of product-

Charcoal briquets- - - - - - - - 

- - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - 

2017

Dril bits- --- - - 

- - - - - - - - - - - - - - - - - - - - - - - -- - - - - - -- - - - - - - - - - - - 

2190
Fur Products l..abcling AcL_

--- ----

- 300
406 588 596 605 658 670 729 736 803 865 869 1675 1681

Phonograph nepdles- -- - - 

- -- -- - - -- - 

549

Plastic Aluminum

" - -- - -- - - - - - - - -- - - - 

1065

Plast.ic Stccl"

--- - - - - ---

- 1034

Tcxtilc Fiber . roducts Identificatioll Act- - - - 

- - - - - - - - - - - _

1599 2050

Watehe

----- - - ----

- 4Dl 1.587

Can tents of pa( kage- - - - - - - - - - - J 039 , 104, , 1596, 2003

---

- 79S. S17

- - - - - - - - - - - - - -

1138
350
826

----

1 Covering practices and matters in,oh. ed in COlJn:is."io:l orders. For j;lctex of commodities, see TalJJe

of Commodities. References to :l1atters involved in , cu1i!Jg or (;:snlis;;ing orders re indicated by i/nlics.

2259
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i\.dvcrtising falsely or misleadlingly-Continucd Page

Contest aids_

---- ----- - -- ---

1071

Eal'jngs and profits_

----- --- ------

- 127 350 , 79S , 948, 1592

EfIcicJlcy of product , silver recovcry nnits_

- - ----

1942

Emlorscments_

---- - - ----

- 788, 1106

Free products-

----- - --- --- -----

-- 1016 1009 1653

Government connections , sta.nclard , or approvaL - - - - - - - -

- - - - - - 

2024

Government regulations , FCC rules-

----- ----- -----

882

Guarantees___

---- ----- ---

- J38, 224 , 308 330 473 , 491

549, 611 682 , 78S, 882 , 1016, 104\1 1065, 1164 , 1282 2024 , 2HW

Individual' s special sclection_

- -

788

Jobs and employrnent--

---- - -----

--- 948, 1592

Limited offcrs- - - - -- - - -- - --

- -- - - -- - -- - - - - - -- - - - - - - -- - - - - - - 

611

K ational advertising of pro duet-
Life" magazinc_

-- - - - - -- - - - - - - - - -- -- - - - - - - - -- - - - - - - -

Rcacler s Digest

" - - - - -- - - -- - - -- - - - -- - -- - - - - - - - -

Old or llsed product as ne\\-
China" brist1c_

- - ---

- 2057

Fur Products Labeling Act--

---

-- 65S , 670

Lllbricating oiL___

- - ----

682

Opportunities in product or ser\'icc-

--- - -

127 350

Priccs-
Bait " offers_

- -- ----

- 319 788 1016, 1049

Catalog as who1esa1e- -

----

163

Exaggerated , fictitious as regular and customary - -- - -- -- -- - -- 138
308 325 406 419, 423 , ;")39 , 578 , 729, 788 , 803, 1029 , 1106, 1164,
1208 1456, 1617 1653 1675 1687 2190

Percentage savings- 374 423 539 578 588 596 , 658 , 86, , 869 , 1087 , 1681

Retail being wholesale--

---- ----- -----

230, 333

Vsnal as reduced or speciaL_ - 224 300 , ::n9 , 611 , 1029, 1049 , 1297 , 1653

Prize contet;ts--

- -- ---- - - ----

788

Qualities or results of prodnct.-
A\lXiliary, improving, or supplementary - - - -

- - - - - -- - - - -- 

2024

Cleansing--

- - -" -

- J065Corrective- -

- -

- 1106

Durabilty - - - 

- -- - - - - - - - - - - - --

- - - - - - - - -- - - - - - - - - - - - - - 1034 , 14,

Lo,v-calorie bread_

- - -- 

922

l\lagnetized- -- -- - -- -- -- - -- - -- - 

-- - - - - - - - 

224

l\fedicinal , therapeutic , etc_

- -

- 874 927 933 964

Nutritivc--

- .

553

OpticaL_ 114

Orthopedic or eorrectivc_ S30

Prp,' cntive or proteetiw'

- -

- 809 927Reducing- - - - - - - - 5;:), , 022, 998

TIcl1e\\-ing, restoring'

- -

106;)

Waterproof , eLc-

--- -- .-- - -

- 473 191 , loS7

Qllalit,- of product-- -

---

- 19U

Quantit,y of product..-

- --

-- :i19 746

Hdnnds- 
j50 , S26

4i3
4i3
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Advertising falsely or mislcad!ingly-ContinlledSafety of prod\lct- Page
Glass_

- - ---- - - --- ---- 

746
S,vimming nid

_-- - -- - -- -- - - - - - - - -- -- - - -- - - - -- - 

1282
Toy____---

-- - -------- ---

- 1644
Savings , misrepresenting through use of freezer-food plan - - - - - - - - - 230, 1099
Scrvice6_

---- ------

-- 230 350 1010, 1099, 113S
Size of prodnct-- 

- - ------ -- - --- ------ 

1687
Source or origin of product-

laker or seller-

Fashion designcl's_

_-- - - -----

830
Fur Products Labeling ACL_

_--- - -----------

- 300 167.
Place-

Domestic as importcd__

___- ----- --- -----

- 611 830
Foreign- - - - - - - 

- - - - - - - - - - --- - -- - - - - - - - - --- - - -

491
Imported as domestic_--_

--_--

- 224 239 247 549, ;,)()6 1208 , 1587
Specifications , operatiollal range of radio transmitter - - - - 

- - - -- - - - - - - 

882
Statutory requirement.s-

Fur Products Labeling Act___- -

-- -

- 374
400, 588, ;)90, 000, 638, 070, 729, 736, S60, 869, 1297, 1617
1073 , 1681

Textile Fibcr Products Ident,iflcntion AcL-

____ ---

--- 1599 2050
Surveys - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

432
Television eommercials-

Conte ntH of package , misrepresenting throl1g1L_- - - - - 

- -- --- - - 

- 2003
l\'Iock- llPS

___ - - --------

-- 746 1456 16;)1
Tcrms and conditions_

--___- - --------

- 230 308 319 817
Tests , battery additive. ---

----- -- .. ---

2024
Tests laboratory___

- - --- ------- - - ------- 

809
Valu8_

- ---- - - -------- 

1412
Advcrt.ising matter , supplying false and misleading- - - - - - - - - -- - 114

, 224, 239, 247, 308, 428, 491 , 349, 1034 , 1065, 1099, lIOo l;')9()
1644, 1942, 2012, 2190

Agreement!' , patent liCCIll'e, combining or conspiring to fix: prices
lhrough- - - - - - - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -

Aiding, al"sisting and abett,ing: \Vithhc1d material information

- - - -

Allowances for adw'rtising and promotional, Sec. Zed), discriminating in
price t.hrough

_-- - -----

-----u

------

- 84, 443 1114 1268 19;30 2067
Allowances for services and facilities, Sec. 2(d), discriminating in price

through - - - - - - - -- - - - - - - - 

- - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - 130S 2071
A.' ociatjon , commodity, misrepre enting private business as- u -- - - - 

- -- - 

S17
AS:"l!ming or using misleading tl'nde or corporate namc-

Connections or arra.ngements ,dth ot,hcrs-
.Patent D.uthorit.ies- - - - - - - - - - - -

- - -- --

United N ations-- - - - -- - - - - 

- - -

Dealer being-
DecoraLor- - - - - - - - - - - 

- - - - - - - - - - -- - - - - - - - - - - - - -- - - - - - - - 

611
FicLiLiou'3 collection agency__

------ - - ----

, 971
Laboratory_

-- - ------- - ---- --- ----- --- 

94S
l\IanufacLurer__

- - --- ---

--- 325 423 J611
:''HlLu--

---

- _u

- --

-- 663 97S , 1235
Salvage Company - - - 

- - - - - _

h - -

--- - --- - -- -- - - -- - - - - - -- - - - - 

1087
780-01 S--B9--143

1747
1747

------

113S
826

---



Assuming or using misleading trade or corporate !lame-Continued
Individual or private business being- Page

Association , commodity - -- - - - --- - - - -

- - - --- -- -- - --- --- - - -- - - 

817
Charitable inst.jtut.iOJL -

- - - - -- -- - - - - - - - - - -- - - - - - --- 

n- -- - --- 2012
Institute , educationaL - - - - -- - - - - 

- - - - - -- - - - - - - - - - - - - 

- - - - - 127 , 725
Autoglass distortion crcated when smeared ,..ith vaseline in TV commerciaL 746
Automatic foreclosing of market: Not needed to prove conglomerate mer-

ger violates Sec. 7, Clayton AeL-

--_--_--_

n__

----_--- ----

n- 1465
Auxilary or improving qualities of product, misrepresenting as to

- - - - -- - 

2024
Bait offers , using to obtain lcads to prospect8-_

------

- 319, 788 1016 1049
Battery additive "Lifetime Charge : Remand to give manufacturer chance

to qualify name_

_-- -- - ---- --- --- ----------

Bids , coUusivc_

_- - -- - - - - - --- - - - - - - - - - - - - 

- - n - -- - n u --- 

- - - --

Book as merchandising; tooL - - - - - -

- - - - - - - - - - - - - - - - - - - - - -- - -- - - - - - - --

Brokerage payments and acceptances, disr.riminating in price through
l.mla",1fuL_--- - - -- - - - - -- --

- -- - - - - - - - -- - - - - -

u --- -- -- - - 

- - - - - - -- -

104-8
Business status, advantages , 01' connect.ions, misreprescnting as to. See

Advertising falsely, etc. ; Assuming, etc. ; .:Iisrepresenting busine1's , etc.
:!lisrepresenting directly, etc.

Buyer inducing payment for promotional service-duty to see competitors
have equal chance for same sCl'vice______-

----- -----

Car Buyers Pricing Guide , supplying false and misleading information
Catalog sheets bearing fictitious prices, furnishing_
Charitable institution , individual or private business falsely represented as-
Claiming or using endorsements or tcstimonials falsely or misleadingly:

Labor unions- - - - - - - - 

- - - - - - -- - -- -- - - -- - -- - --- -- - -- - - - - -

Clayton Act:
Sec. 2-Discriminating in pricp.

Sec. 2(a)-Ilegal price ditfercntials-

Cumulative quantity djscounts_

- - - - - - - - -- -- - - - - - - - - - - - - - - 

1946
Discounts to chainstoJ'cs--

---- --- -------- 

2071
Free goods__

- - -- - - - - -- -- - - - - - - -- - - - - -- - - - - - - - - - - - - - - - 

1123
Group buying, chain stares, etc

----- -------

- 632 , laOS
il'arkdown aJJowances- - - - - -

- - - -- - - - -- --- - - - - - - - - - - - - 

1308
Quantity discounts and rebates_____ ----- 625 632 , 194G

Sec. 2(b)- Good faith" defense_--_--_-----------------

---- 

2071
Sec. 2(c)-Ilegal brokerage payments and acceptances-_------- 1048
Sec. 2(d)-Allowances for advertising and promotjonaL 84,

443 1114 1268, 1950 2067
Allowances fol' sel'yices and faciHt.es_

- - -- 

1308, 2071
Sec. 2(e)-Furnishing senices or facilities-

Demonstrators- - - - - 

-- 

- n - - - - - -- - - - - -- - - - - - -- - - - - - - -- - - 1128
Unsold merchandisc--__

- - - - - - - - -- - -- - -- - - - - - - - - - - - - - - 

laOS
Sec. 2(f)- lndllcing and receiving discriminations_ -- - - - - - - -- 1 , 1692

Sec. 7-Acqniring" corporate stock or assets-----

--- -----

250, 401 1465
Cleansing, qualities of product, misrepresenting as to_---- ------------ 1065

Club for inventors, misrepresenting business as

___- --- -----

- 1138

Coercing and intimidating:
Competitors- - - - - - - 

- - - - - - - -- -- - - - - - -- - - - - - - - - - - - - - - - - - -- - - - --

Customers into signing ilegal consignment contracts

_- - - - - - - - - - - -

Customers or prospective customers- -----

--- ---- ---------

Debtors by "seare tactics

---- ---- ------- --- --- ----
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2024
1747

432
1164
2012

741

1082
1407
741
97J



Collcction agcncy, fictitious, using misleading narnc-
Combining or conspiring to:

Eliminate or restrain competitioIl

_--__------ ----- ------ ------

-- 1747
Enhance , maintain or unify prices_

_--_-- ---- ------- --- ---

- 1747
"Fix prices through patent license agreements____-

------- --- ---

- 1747
Submit collusive bids- - - - - - - -- - 

- - - -- - - - - --- --- - -- -- - - -- - 

1747
To sell product deeeptively--

_----- ------ ---- ------ ------

---- 555
Commodity futures, advisory seryicE', misrepresenting_--_

----

---- 798, 817
Comparative merits of product , misrepresenting as to-

--- ----- -- 

205
74(-; , S09 , 927 1596 , 1651

Competitiyc injury not required where discriminatory inducement of pro
motional payment violates Scc. , , FTC AcL_--

_----- ---- --------- 

Complaint: Amendment by Hearing Examiner unauthorized

- - - -- - - -- -

- - - 1238
Composition of product, misrepresenting as to---

------- ----- ----

------ 491,
549 1034 1065, 1304 1587 1596 2017 20;')7 2185 2190'

Fur Products Labeling AcL - - --- 

- - -- - - - --- - -- - - ---- --- - --- --

243
300, 313, 406, 438 , 446, 534 , ,'39, 568, 571 , fi74, 578, 588, 596
605, 619, 658, 670, 729, 736, 803, 821 , S().j, 869, 1074 , 159,9
1617 1663 1668 1675, 1681 2062

Textile Fiber Products Identification AcL--

--__-- ---

665, 1590 2050
Wool Products Labeling Act__

_------- ----- ------

- 152 , G78 , 1599 , 2185
Concealing, oblitcrating, or removing law required or informative mark-

ings: See also Substituting nonconforming labels.
Foreign origin of product, phonograph necd!es_

____-

Tags , labels , or identification-
Fur Products Labeling Act

----__---- -----

---- 406 578, 5SS , 1668
Textie Fiber Products Identification AcL---- -- 1074 1509 2007 2050
\Vool Products Labeling Act--

---- _--- ---- ---

1074 1;190 2007
Conglomerate mcrgers: Remand to FTC for additional evidence on injl1Y

to competitioIl- - - -- - -- --

- - --- - -- - - - - - - -- - - --- - - - - -- -- - - - --- - 

1465
Connections or arrangements with others , misrepresenting as to. See

Advertising falsely, etc. ; Assuming, etc. ; ?lIisrepresent.ing business, etc.
Consignment contracts , fixing resale prices by means of ilegaL- -

--- ---

Consignment plan , maintaining rcsale priccs t.hrough iJlegal- - -- - - - 

- - - --

Consumer testimony not required to establish meaning of deceptive
language

- - - - - - -- - - ---- -- - - - -- - - - - - - - - - - - -- - -- - - - -- - - - - 

1164
Contents of book , misrepresenting as to_-

----- ---- -- 

432
Contents of package , misrepresenting as to - 1030 104.), 1506 , 1963 2003
Contest aids , misrepresenting as 1.0--_

--_--_------ -- 

1071
Corporate OffCEI' resigns after complaint: Stil may be namrd in order

--_

- 2024
Corporate offcers equally liable with minor offcials for iJegal practices

of corporatiol1_-- 

- - -- - --- - - - - - ----- - -- --- - - - - - -- - -- - - - - - -- - - -

Corrcctive qualities of product , misrepresenting as to- - - - - -
Coupon book" promotion , discriminatory payment by supplier induced
by buyer, violates Sec. 5 , FTC Act and Sec. 2(f), Cla.yton ACL--

_---- 

Cumulative quantity discounts , discriminating in price thro1JglL - - - 

- - - - - 

1946
Customers, coercing and intimidating- - - - - -- - - - -- -- - - - - - - - - - 741 , 1407
Dealer falsely representing self as:

Club for inventors--

-----

Decorator - - - -- - - -- - -- - - -- --
Laboratory - - -- - - -- - -- 

- - - - - -- -- - - - - - -- - - - - - -- - - - - -- - --
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Dealer falsely repre eDtiIlg self as-Continued Page

1-Ianufaeturcr--

_-- -- - ----

----u----- 224 32ti 423, 1016 1611
MilL

_-- ---- ------- ------------- - -

- 665, 978 123;)
Salvag-c Company - - - - - - - 

- -- - -- - - - - - - - - - - - - - - - --- - - - - -- - -- --

1087
Wholesaler ----- - - - - -- - - - - 

- - - - - - - - -- - - --- - - - - - --- - -

- _u--- 333
Dealing an exclusive and tying basis in violation of Federal Trade Com-

mission AcL_

___ ----- - .

u- - ------- 1662

Debtors, coercing and intimidating_

____ --- ------- 

971
Demonstrator services, discriminating in price t.hrough furnishing_

-- 

112.7

Depositions from competit.ors not to be granted unti absolutely ncccssarv - 1308
Direct. dealing, misreprcscnting advant,ages--_--__-------_

:_------

- 1611

Discounts , discriminating in price through illegaL__------ 625 632 1946 2071
Discriminating in price in violation of:

Sec. 2, Clayton Act-
Sec. 2(a)-Ilegal price differentials-

CUfflllatin; quantit.y dj"coun1s - 1946
Discounts to chainstores- -

--- --- --------

2071
Free goods-

__---- --- --- - - -----------

-- 1123

Group buying, chaimtores , etc

---

- 6;-32 1:508

l\larkdown allowances--

--- - -- ---

-- 1308

Quantit.y discounts and rebates

---- -

- 625 632 1946
Sec. 2(b)-. Good faith" defen"c

--- ----

------------- 2071

Sec. 2(c)-Illegal brokerage payments and acceptances-- 

--- 

104.8

Sec. 2(d)-Allowances fOf ad\"rtising and pl'omotionaL--_____ 84.,

443 , 1114 , 1268, 19. , 2067
Allowances for serviees and facilities__--

------ 

1308 207'
Sec- 2(e)-Fnrnishing services or facilties-

Demonstrators

- - - - - - - - - - - - - -- - - - - -- - - - - - -- - - - - - -- - 

1123
1Jnsold mcrchandisc- - - -

- - - - - - - - - - - - -- - -- - - - - - - - - - - - - - 

1308

Sec. 2(f)-Inducing and fC'eeiving di"criminatio11

---

- 1 1692

Sec. 5, Federal Trade Commission Act- Inducing and n cciyjng
discriminating payrnents__

- - - - ..- --------

- 1 452
Dismissal orders-- 8.4, 16, 205 , &50 , 330 , !rOl 52, 691 705 721 , 998 1048 , 1123

1208 12J8 1662 2017' 2071

Disparaging competitors and their prodnct,,;
Financing of developing and using equipment, audience meaSUfe-

ment devices--

- - ---- ---- - - ---

____n

Quality 01' propert.es- - -

- - - - -

- - - - - - - - - - - - - - u - - - - - - - - - - - -

- - - - - -

Safet.y-

- - --- ---

Disqualification of Commission Chairman in drug patent case denicd
Di:stortion of autoglass creD.j, d by different camera angles found dece!)ti\-
Di\ cstit.nrc. Src Acquiring corporate stock or as"cts.
DdC!lments described wit.h s\1.ffcient clarity snpport a va.lid subpocna_ 452

Domestic products; ?\1isrepl'csenting as importcd- 

- - - -- 

549 , 611 , 830, 20,')7

t)l!rability of product, misreprescnt.ing as teL - 

- - - - - 

- - - - - - - - - - J 034 , 1456

E!irnings and prott-s misl'cpl'Ps(ol1t.ing as to- - - - - - - - - - - 1:27 , 3."50 , 798, 948 , 1592

Effeieney of product , misrepresenting silver feeovery units as to- - - - -

- - - 

1942

ElDpsc of three and one-half years between complaint and remand not
tlIrcas:Hlablc_

--- --- -- -- -- - ------

452

Endorsements , misrcprescnt.ing as tCL- 788 1023, 1106

Biiforcing dr:::lingc; Ol' plym nt, \\"r:ng:Lll!y'

Demanding payru:cnt for Ul1::v.lt.horized ad\'crtising___

- -- ------

- 741 1023

Demanding paym' nt. for ulw-uthorized subscl'iptiollS- -

--- -

------- 1653
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- - - - - - - - - - - 

138,
30S , 325 , 406, 419 , 423

, , , .

7,' , 729 , 78B, 803 , 1029, 1106, 1164,
1208 1456 1617 , 16. , 167.5 1687 2190

Exclusive dealing in violation of Federal Trade Commi:,sion AcL -- 1662
Facilities and services , discl'minatiJlg in priee throllgh a.llowances. See

Services and Facilities, discriminating in price t.hJ'Ollgh allowances for.
Fal::e gnaranties , furnishing:

Fur Products La.beling AcL - - - - - - - - - - - - 619 , 821 , 166:3Textilc Fiber Products Identificat.ion AcL 665 20,'0
'Vaal Products Labeling AcL_

- -

Fict.itiolls colIcction agency, operating__

- -- - - _

234 971
Fict.itious list pricCS-mal111facturcr liable cvpn thmlgh cllstomer requests

sllch printed sheets- - - 

- - - - - - - - - - - - - - --

Flammable Fabrics Act:
Importing, selling, or transporting in violation of_ 691 705 721 13;")2

Free goods, discriminating in pricc througl1- -- 

-- 

1123
F1"cC products , falst'ly reprcsenting offer oL- 72;) 1016 1099 , 111, , 16;");
Furnishing means and instnmwntalitics of mif'l'f'lJJl'SCu!ation and dccep-

tion:
Advert.ising mat.eL--

- - ----- - -

- 114
13R , 224 , 2: , 247 , 30S, 42S , 491 , .540. 1034 1065, 10m) , 1106, 1644
HH2, 2012 , 2190

Ca.1' Buyers Pricing Gllidl'

" - - 

432
Cat.alog sheets 

- - - - - 

1164
PrctickPtcd mel'chandi e--

---- . --- - -- - -

-- 491 , lGS7
Furni.'hing serviccs 01" facilitics , Sl'c. 2(c), dif'criminating in price through:

lJemonstrators- - - -

- - - - -- - - - - -- - - - --

Unsold mercbandisc- -
Fm Products Labcling Act:

Advel'ti ing falsely undcl'- - - - - - - :300,
37,1 , 406, 5SN, 306 , 60.5, 0;), , 670, 720, 736, 803, 863, 860, 1297,
1617, 167;\ 16,1)1

Concealing, obliterating or removing la,,- rcquirf'd and informative
markings

-- -- 

-- 4U6

, .

!J78 , 5SS , 166S
Failing to r('n al infol'llatiOil required by 

- - - 

- - - - - - - - - - - - - 243
:300, 313, 374, 406, 4H) , 43:', 446

, ;

)34, 539 , .56S, 571, 574

, .

,)7S

;);;.;,

, ;")96, 60;'5, 6HJ , 0;"),, 670, 729, 736, .'Oa, 814 , .'21 , 86,3, "-69

1029, 1074, 1297 , l;')Og, 1617 , Hi():3, 1668, 1675 , 16S1 , 20G:?

:Furnishing false guaranti(':' undcJ'- 619 , S21 , Hi03
Invoicing falsely under_

_. - - - - -

- 300
313, 406, 43, , 440, ;)34, ;,)3 , ;)6, , 571 , .'74, 378 , 5SS, MJ6, 60;3
OH) , 6;").'), 670, 729 , 780, ,';03

, ,

.;4

, ,

'\21 , S09, 1020, 1297 , J.39\J
1617, 1663 , J60:' , 1681 , 2062

i\fisbranding lludcL_

___ -- - -

- 24;:3

300, 313, 406 , 13, , 446

, .

534 , 53n, 568

, .

571 , 574

, .

i78, . , tJ06

GO;), 61n , 6:).', 670, 72U, 736, I:O:J, 521 , 1074, 1509, 1617, 160::3
166,1, 167;i , 2062

Subsiihlting- JJoneonfol'ming labE'J:,
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- - - -

-lOG , 440 , ;334 , ;i 7, , :JSS , S06 , 1074 , 1.j\JU
Good faith" defensc , Sec- 2(b)_

- - - -

2071
Government c011nection , standard, , approval , fal.ely elaiming- - - - - - - - - 202.
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Go\"crnmcnt l"")gulat.olls , FCC rules , misrepresenting as to_-

----

882
Group buying, discriminating in price in favor oL

--_--__ _-- ---

--- 632 1308
Guarant.ees , rnisleading- -- 138 224, 30t' 330 47: , 4D1 , :349 , 611 , 6S2, 788,

882 1016 . 104D, 106,;, JJ64 , 1282 , 2024 , 21DO
Guaranties , furnishing false:

Fur Products Labeling AcL_

__--_- ---------

-- 619 , S21 , 1663
Textile Fiber Product:: Identification Act_

-------- ---

-- 66;") 20.:)0
\Vool Products Labeling AcL__

------ -----

132
Hearing examiner:

Complaint dismif:sed for unaut.horized amcndmcnt by-

____----

Exceeded authority in procecdings_

- ---------

Imported products or parts:
1\.fisrcprcf'cnting as domestic___ - 224 239 247 , 12R , 540 , ;306
I'vIisrepresenting domestic as

___--- --- -------- ---

- 611 , R:30 , 20;",7
Importing, selling, or transport,ing flammablc wear:

Flammable Fabrics AcL

-----.-- --- ---- -- 

, 7"05 1'21 13;32
Individual or pri\.ate business falsely repre::cnted as:

Association , commodity - - -

- - - - - - - - - -- - - - - - - - - - -- - - - - - - - - - - - - 

817
Charitable institutiol1- - -- -

- - - - - - - - - - -- - -- - - - - - - - -- - - - - - - 

2012
Institute , educationaL - - - -

-- -- - - - -- - -- - - - - -

- - - - - -- - - - - - - -- - - - 127 , 725
Individual' s special selection , misreprescnting as to- - --

- - -

- - -- - 758 IllS , 1611
Inducing or receiving discriminations in violation of:

Clayton Act, Sec. 2(f)--

-------------------- 

---- 1 1692
Federal Trade Commission Act--_

_------ --- --- - -

- 1 452
Institute , educational, individual or private business falsely representing

self as

- -- -- - - -- - - - - ..-- -- - - - - - - - - - - -- - -- - - - - - - -- - -- - -

- - - -- - - - - - 127. 725
Insurance covering products: Automobile battery additive- - - - 

- - - - -- - - - - 

2024
Interfering with competitors or their goods:

Sabotaging financing of equipment , audience measurement device_
Threatening interferences , patent proceedings- - - -- - - - -

-- - -- - -- - ---

Interlocutory Orders:

Change of law, evidence lacking to pro\"e__

--- ---

Clarification as to violations of desist ordcr: respondent s right to

in investigatory proceeding5-- - - - -

- - - - - - -- - -- - -- - - -- - -- - - - - 

Commission s accountant. order denying subpoena of, to explain
earlier order for document productioD

-----------

------ 2232
Denying respondent' s request for a conferencc for a settlement of

this proceeding-- - - - -- ---- -

-- -- -- -- - - - - - -- - - - - - -- - - - --- - - - - 

2201
Disclosure of additional "missing" documents: Order denying request

for appcal from hearing examiner s denial of motion for

---

Dismissal of complaint denied- - -- - -

-- - - - -- - - -- - - - - - -- - - - - - - - --

Documents: Guiding principles for examiner in dcaling with requests
for production of documents concerning affairs of compet.itors_--- 2225

Effcctive date of Ol'dcr stayed__

--_ _-- -----------

- 2220
Hearing examiner: Guiding principles for , re respondents ' requests for

production of documents concErning comIJctitors ' affairs_ -- 2225
Hearing examiner s rulings on subpoenas , appeals from dismissed-- -
Industrywide investigation , order stayed pending completion oL - ---
Investigational hearing: clarifying amendment to order initiating__
Limitations of product, denial of petition for reconsideration of con-

sent order requiring disclosure oL

_____------- ------- ---
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:PageInterlocutory Orders-Continued
Market shares survey of paper products industry, opinion rc on

remand by ComL - - -- -

-- - ---- - - -- - - -- - - -- - - - - - - -- - ------

Motion to dismiss or postpone denied--

_-- ----_---- ----- -------

Order denying motion that Commission disqualify itselL -

--- -----

Phonograph needles , request to reopen and modify order granted__--
Remand to hearing exa.miner for further hearings- - 

- - - - - - - - - - - - - - --

Ruling on request for permi ion to fie interlocutory appeal and

defining the manner the case should be processed under the order
of remand- - -- - -- - - -- - - - - - - 

- -- - - -- - -- - ---- --- - - ----- -----

Sta) of proceedings denicd__

_-- ----- ------ ----------

Subpoena ad test,jicandlln to eomplaint counsel: Order denying

respondents ' request for - - - - - -

- - -- - - - - -- - ---- - - - - - - - - -- - - - -

Subpoena of third party, refusal to quash--__--

--- -------

Subpoenas and depositions , order disposing of appeals from----_
Suspending part of order prohibiting fictitious catalog prices

_----

Trade practice hearing, suspending case , order denying motion for - -
Intimidating and coercing. See Coercing and intimidating.
Inn-mtors Club , misrepresenting private business as --

------

------ 1138

Invoicing products falsely:
Federal Trade Commission Act_--_--------------

--------

-- 152 678
Fur Products Labeling AcL - - - - -- - -- - 

- - - - - --

-- - -- - --- - -- - - - - - 300
313 406 438, 446 534 539, 568, 571 574 , 57S, 588, 596 , 605 619
658, 670, 729, 736, 803, 814, 821 , 869, 1029, 1297, 1599, 1617

1663 , 1668, 1681 2062
Jewelry firm abandoned preticketing practice-No bar to FTC order----- 1164
Jewelry, misrepresenting composition oL_

_-- ------- --- ---

- 1304

Jobs and employment, misrepresenting as to_--------- -- 948 1392
Knowingly inducing from suppliers special advertising allowances: Sec. 5

Federal Tradc Commission AcL--

_-- ---------- ----- ----- 

45f!
Laboratory, dealer falsely rcpresenting self ns----__

------- ---

948
Legal documents , simulating_

____ ------- ----- --- ---

- 234 971

Life" ma.gazine , falsely claiming advertisement in___- -

--- -- 

473
Limit.ations of product:

Neglecting to reveaL --

--- --- --- ------- ----

- 1071

Protective effect., disclosure requirement-

__--_ ------ --- --- -- 

927

Therapeutic effect , disclosure requil'ernent

--- -----

--- 933 964

Limited offers , falsely representing--_--__

---------- -----

----- 611

Lottery devices, supplyingu - -- - -- - - -

- - - - - -- - - - - - -- - - - - - - - - -- - --- - - - 

2169

l\laintaining resale prices:

AllO\'.rnces and rebates to distributors_

____--- ----- ---

-- 1407

Ilegal consignment eontracts- - - - - 

- - - - - - - -- - - -- - --- - - - - - -- - - -- 

1407

Ilegal consignment plan--

- - - - - - - --- --- - - - - - -- - - - - -- - -- - -

-u-- 1371

:\lani1acture or preparation of product , misrepresenting as to

_---

----- 1027

"JIanufacturer, dealer falsely representing sclf m' - - -- - - - 224 , 325 , 423 , 1016, 1611

:\Iarkdown allo\vanees, discriminating in price through ilegal___

___

--- 1308
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Medicinal or therapeuiic qualities of product , misrepresenting as to-- -- 874
927 , 933 , 964

::Ierger proceedings. See. Acquiring corporate stock or assets.
)'Ieta.ls , preciolls , simulating- - - - - - - - 

- - - - - - - - -- - - - 

- FiS7

l\Iil , dealer falsely representing self as- - - - - - - 

- - - 

- - - - - - - - 665 , 978 , 1235

?lIisbranding or mislabeling:
Business status , advantagcs, or connections-

Union made_

- -- ------ - ------

416

Composition of product----_---

------- - ---

-- 1304 2057

Fur Prodncts Labeling Act_

- - ---

- 24:3

300, 313, 406, 438, 446 , '-j34, 539, .")6R, 371 074 .578 , ;)SS, 596

605, 619 , 6,jS, 670, 729, 736 , 80:1 , 821 , 1074, 1599, 1617, 1663

1668 , 1673, 2062
Phonograph needlcs_

__---- -- - ------ - ---- 

549

Textile Fiber Products Identification Act- - - - 

- - 

- - - - 665 , 1599 , 2050

Wool Products Labeling AcL--

---- -- --

- 152 678 , lfj99 , 218:)

Old or used product being new - - 

- - - - 

- - - - - - 658, 670 , 682 , 2057

Price--

-- --

-- 423 , S03 , 1029 , 1687 , 169.s

Fur Prodllets Labeling AcL_

- - ---

;)39

Usua.l as reduced or peciaL--

--__ -- -- ---

1297

Qua.lity ofprodllct, opticaL -

- - -----

114

Size or weight of product--

- -- -- ,-

lOS7

Source or origin of product-
::Iakf'L - --
Placc-

Dom8s1,ic as imported_- -- - -
Fur Products Labeling AcL - - --
Imported as domestic- -

---

Statutory rcquireIIcnt.s-
Fur Products Labeling AcL--

- --

-- 24:i

300, 313, 406 , 4:iS, 534 , 539, .s6S , 571 , 574 , 578, 5S, , 596 , 019

670 729 , S03, S21 , 1074 , 1500 , 1017 , 1663 , 1668 2062

Textile 'Fiber Products Ident.ification Act- - 665 687 1074 2007 , 20,:jO

Wool Products Labeling AcL-- - 152 , G7S , 1074 , l.') , 2007 , 2185

l\lisrepn sent.ing busincl's statll , advantages , 01' connections:

Connections or arrangements 'with others-
Labor union_

----

N ati(mall ' known manufactUl'cr

- - - -

Patcnt authoritir.s- - - - - 

- - - - -

R8al tOL -- -- -- -- -- - -
United Nat.iol1_-

__-

Dealer being-
Club for im'entors_
Decorator - - - -- -
Fictitious collection agenc

' - -

Laborator c - - - - -

::1anufactnrl'

- - - - -

\lil- -- -- -

\Vholesalcl'-- -
Direct dealing advantages- - - - - - 

- - - - -- - -- - - - - - - - - - - - -- ------- ---
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-- 830 20:)7

- -- - -- - - - -- - 

:jSS
-- 224 428

--- ---
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Fictitious collection agency___

_-- -------- ------ ---

---- 234 971
Individna.I or private busine,;s bcing-

Association , commodity - - --- --- -

-- - - - --- -- - -- - -- -- -- - - - -- - - 

817
Charitable institutiOlL -- --- ----- - -- _n - 

-- - - - - - - - - -- -- - -- - - - 

2012
Institute , educationaL - - - - - - 

-- --- - - - -- - - - - -- - - -

- - - - -- - - - 127 , 725
Personnel or staff

----___ --- ----- ------- ---

- IllS , 1611
Plant and equipment

____ _- - - - - - -- - - - - - - -- - - - -- - -- -- - - - -- - - - - - - 

826
Scrvices-

--------- ----- -----

- 350 1016 1138
Size and extcnt_

--___--------- ---- --- ---

----- :323 1138
?\'isrcpresenting directly or orally by self or representatives:

Advisory service, commodity fnturcs_

--- --- -------

- 798, 817
Business stains , advantages , or conncctions-

Connections and arrangements -with otheJ's-
)Jationally known manl1factnrel'

_- -- - - - - -- - - - - - - - - -- - - - --

Patent authorities- - -

- - - - - - - - - - - - - -

- - - -- h - - - - -

- --

Realtor_

------- ----- -------

Dealer being-
Club for inve.ntor

____- ___ _____

_- 1138
DecoratoL - - - - - - - -

-- - - - - - -

-- - - - - -- - h- - - h - - - - -- - h - - 611
ManufactureL -- - -- - - - - - - -- _h h - - - - - - -- - - -- - -- - - - 123;1 , 1611
l\IilL------

------ --- ----- ---- -

u 665 978
Direct dealing advantages_

___-- ------- -------

Hill
Individual or private business being charitable institution_ _- 2012
Personnel or staff_

__-- --- ------- ------

- 1118 1611
Services- - -- - - - - - - - - -- - -

- - - - - - - - - - - - - - - - - - - - - - 

1138
Size and cxtent

___ _--- ------ 

1138
Comparative merits of producL-

---- _---- -- --- 

205 S09 , 1.,)D6

Composition of producL____

--- --- ------ -

---- 1034 1587 1596 2057
Jc,relry - - - - - - - - --

- -- - - -- - - - - - - - - - - - - - - - - - - -- - - - - - 

1304
Contents , booL

- - ----- -- - ---- ----- -- 

4:32
Contest aids_

--- -- - -- --- --- -------

107J
Earnings and profit.,,_

___ ----- ----- --- --------

- 3,jO , 948 , 1392
Effciency of product, silver reCovf'ry units_

_-- - -- ------- -----

- 1942
Endorsements-- - - -- - - - -- - - - - - - 

- - - - - - - - - - - - - - - - - - - - - - - - - - - -

- 7SR , 1023
Frcc products-

.--- --- --- - ----- --- ------ --

-- 72,), 101G, 1099, 1118

Guarantees_

----- - ------ -- - -----

- 30S 1016
Individual' s special selrction_--

---- -- -

--_u- 788 1118, 1Gll
Jobs and emplo rmenL__

- - --- ---- ----- ---- 

948
Opportunities in product or ser\.- iec_

____ ------- -----

3,jO
Prices-

Demonstration redllctiOI1S_---

--- --- - - ---

16J1
Exaggerated , fictitious a rcgular and customal'Y- -- 729 788 803
Introdllctor

'),' --- - -- - - - - - - - - - - - - -- - - - - - - -- - - -- 

IllS
Retail being wholcsalr,

- -- -------

----- 230Qllality of product or servicc- -- IllS , 15% , HJ12
Hefnnds_

. --- - - --- -- 

;iF:in

Savings througb 1\se of freezer-food pla.L 

-- 

:30 , 1016 , 1000
SCl"Yice- - --

-- 

- 230 1010, 109\1 , 113,
Speeial orlimitcd offcrs- -

------- 

1llS
Sllrveys_

-- -- - - -----

- 111,
Tcrms and conditions- - 

- - - - - - - - - 
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Ba.it" offcrs_

--__ -----------------

- 310 788 1016 1049
Cat.a.log as wholesale- - - - -- -- - 

-- -- - - - -- - - - - -- - - - -- - -- -- - -- -- -- - - 

163
Comparative- - - - - - -

-- -- --- - - - - - -

--- -- - -- - _un 

--- --- --- -- - 

1596
Demom:tration rcductions

- -- - - - - -- -- - - - - - - - -- 

--u-- --- --- 

-- -- -- 

1611
Exaggerated, fictitious as l"egnlar and cllstornary----

----- 

138,

30S, 32;j, 406, 4HJ , 423 , 539, 578, 729 , 788, 803 1029 1106, 1164,
1208 1456, 1617 1653 1673 1687, 2HW

Inhoductory- - - -

- - -- - - - - - - - - - - - - -- - -- - - - - - - - -- - -- - -- - - -

IllS
Percentage sasings - 374 , 423 , 33 , 378, 588 , ;)96 , 658 , 865 , 869 , 1087 , 1681
Betail being wholcsale--

-------------- --------------

- 230 333

Usnal as rednccd or speciaL--_ _-- 224 300 310 , 6ll , 1029 , 1049 , 1297 , 1653
;.Iista.kes admitted by Commission on remand do not support change of

bias- - - - - - - -

-- - - - - - - - - - -- - -- - - - - - - - - - - - - - -- - -- - - - - - - - - - - - -- -- 

452

l\Iodificd orders-- --

------- --- ---------

- 566 1070 1651 2203
Xame, misleading use of trade 01' corporat.e. See Assuming or using mis-

leading tradc or corporate name.
I\ational advt:rti"ing, falsely claiming_

- - ----- ---

l\eglt'cting, unfairly or deceptively, to ma.ke matcrial disclosurc:
Composition of producL--

---------- ------

491

Fll Products Labeling ACL - 

- - - - - - - - - - - - - - - - - - - - - - -- - - - - - 

243,

300 313 406, 438, 446, 534 , ;')30 , ,')68, 571, ,')74 , 578 , 588, 596 , 605,
610 658, 670 729 736, 80:1 , 821 , 863, 869, 1074 , 1617, 1663 , 166H,

167;:)

Textile Fibt' r Prodneis Identification AcL - - - 

- - - - 

- - 665 , ) 509 , 2050
"\,"001 Prod\lcts Labeling Act_

----

- 152 678 , ),')90 218;)

Intent to sell negotiable papers_

------- -----

1090

Limitations of therapeutic effeet of produet--

------ ---

933

)Je,v-appcaring product or parts being old or used- - 6:)8 670 682 2057

Q\lalitie,. or re.,;ults of product, medicinal , therapeutic, ctc_- 874

Safety of producL-

___.. -.-- -----

1644

SOU1'('c or origin of prodller.-

Foreign in generaL - - - - - - - 

- - - - - - - - -- - - - - - - -- - - - - - - -- - -- ---

Fm Products Labeling Act__

------ - - ----

Plaec-
ForeigIL--

-__----- -----

473 491 1208 11238 1587

Imported as dom€stic_

----

----- 224 2:19 247 428 549 366

Sta.t\ltory req11iJ'ements-
Fur Products La.beling AeL_

---- ----

243,

300, 313, 374, 406 , 4 HJ , 43,\), 446, 330, 568, 571, 374 , 578, 588

j06, 605, 619 , 6;")8, 670, 7:29, 736, 803, 814, 821 , 865, 869, 1029

1074, 1297 , );,)9P, 1617, 1663, 1668, 1675, 1681 , 2062
Tcxtile Fiber Products Identincation AeL_

--- 

.547

663 , 6S7 , 1074 , 1500 , 2007 , 2050

\Vool PrOd1.1cts Labeling Aet_

----

- );')2 678. 1074 1599 2007 2185

Kcgotiablp paper" , failed to di closc intent to selL-

- -

--- 1009

Kc" : \Iisrcprcsenting old or llsed produciS as-
China" bristlc- - - - - - - 

- - - - - - - - - -- - - - - -- - - - - -- - - - - - - -- - - - - - - - - - 

2057

Fil Products Labeling ACL____

---------- ----

- 6,18 670

Lubric 1.;ijng oiL - -

--- - -- - - - - - - - - -- - - - - - - - - - - - - - - -- - - - - - - - - - - - -

682

Offers , fa.lsely represent.ing as limited_

--- ---------- ----

611

473

2190
300
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Old or used product, rnisrcpresrnt.ing as new: Page
China" bristle--

_- -- - - - - - - - - - -- - - - - -

- u - - -

- - ----- - -- - -- -- - - - 

2057
Fur Products Labeling AcL__

--_ -------- --- ---

--- 6;38 670
Lubricating oiL - - -

- - - - - -- - - - - -- - - - - - - - - - -- - - - - - - - - - - - - - 

682
Opportunities in product or sel'yicc , misreprcscnting as to--

--- ---

-- 127
Optical quality of sungla.'5SC5 , misreprcsenting as to_

---- --- -- 

114
Orders: l\Iodified----

__-- - ----- -- ---

- 1070 16.
Orthopcdic or correcti\" qualities of product, misrepresenting as to_-- 830
Packaging, misrepresent.ing as to contents___ - 1039, 104i3 , 1596 , 1965 2003
Patent authoritif , falsely claiming connection with___

_--- -------

- 1138
Patents , rights or priyilcgcs , uRing unlawflllly___

__---- --- - - ---

- 1747
Pnymcnts , enforcing llnlawfll11y_

----- ---

------ 741 1023 1653
Percentage sayings , rni;:reprcscntillg priccs through pllrported- - - - -

- -

- - - - 374
423 , ,339 57S 588 , 596 6M3 86;) , 869 , 1087 , 1681

Personnel or staff, misrepresenting as to

_----- --- - - ---

- IllS , 1611
Plant and equipment, misrepresenting as to----

------- ---- -------

826
Post-acquisition factors: Taking of evidence on operation of merged

business needed to show unla.wfnl effccts--

_---- ------ ------- ----

- 1465
Preticketing merchandise mi:-lcadingly___

__--- ------ -----

- 491 1164 1687
Preventive, or protective qualities of product , misreprescnting as to S09 , 927
Price discrimination. See Discriminating in price.
Price-fixing con piracy. See Combining or conspiring.
Price misreprcsentat.ion. See l\Iisrcpresenting priccs.

Prices. combining or conspiring to enhance, maintain or unify_

__---- ---

Prize contest.s , misrepresenting as to

---- ------ ------ ------

Profits and earnings , misrepresenting as to. See Earnings and profits.
Puffng" of swimming aid held deceptive because of hazard to useL - 1282

Qllalities or results of product, misrepresenting as to-- 114 , 224 830 473 , 491
, son , 874 , 922, 927 , 93:\ 964 , 998 , 1034 , 1065, Il06 , 1456 , 1587

Quality of product or service, misrcpreRenting as to-- 319 746, IllS , 1596 , 1912
Quality or propert.ies , disparaging competitor s product as to---- ------ 1651
Quantity discounts and rebateR, discriminating in price through ilcgaL- 625,

632 , 1946
Heal estate advertising, misrepresenting services_____

------

------ 350
nebates and discounts , discriminating in price t.hrough ilegal __- 625 632 1946
Refunds , misrepre"enting as to_---

-------- ----- ---

----------- 350 826
Relief of pain-must be qualified by words "partial and temporary ----- 933
Removing, obliterating or concealing law-required or informative mark-

Ings. See Concealing, obliterating, or removing law-required or in-
formative markings.

TIesalc price fixing:
megal consignment contractfL

_____-- ---- - -----

----- 1407
Ilegal consignment plan_

-- - - - - - - - - - - - - - -- - - -- - - -- - --- - --- --

- 1371
nf'tail prices , rnisrepresenting as wholcsale--

____-- - - ----

------ 230 333
abotaging competitors ' improvcUlents on clectronic clcviccs- - 

-- - - - - - - - 

1082
Safety of product:

Disparaging compet.itors

- ..--- ------- ------ -- 

746
l\1isreprcsentingas to_

------ --------- - ---

-------- 1282 1644
SaYings , misrepresenting through use of freezcr-fooo plan

_--_

__- 230 1016 1099
Savings. See :.\Iisrepresenting prices.

1747
788



2272 FEDERAL TRADE COMMISSIO DECISIONS

I)ECISIQXS A?iD OHDEHS

Scope of subpoena for 8vidrnee to o;upport gencral allegations not too Page
broad_

---- ------- -- ------

452
Services, misrepresenting as to- - - - - - 230 , 3;50 , 1016 , 1009 , 113,

Advisory - - - - - - - - - - - -

- - - - - -- -- - - - - - - - - - - - - .. - - - - -- -- - - - - - - - 

79S 8J7
Sc!'vicet; and facilities:

Discriminating ill price thro11gh allo\vanccs for- - -

- - - - ----

443, 1114, 1268, 1308,

Discriminating in price t,JuO\lgh furnishing___
Simulating anothcr or product thereof:

Legal docllments__

_-- ---- -- --

- 234 971
Prceious metals_____-----

------ - - -..---

l;jS7
Size of product, misrcpn\senting as to

---- -- -

----- 1 (')S7

Size or extent of business, misJ"epre"enting as to-

--- -- -

- 325 113S
Skip- tracing forms , seeming information . by subterfuge throngh- - - - - - - 234 , 971
Source or origin of product , mjsrrpJ'e,"entil1g as to--

----

-- 224
239, 247, 300, 42S, 473, 4!)1

, ,

)49, 566, 588, 611 , 830, 1087
1208 1238, 1;)87, 167S, 20."17, 2HJO

Special or limited, misrepresenting offers 1:"
Specifications , misreprcsputing operational range of radio transmitteL
Statutory requirements , failing to comply with:

Fur Products Labeling AcL - - -- -- - -- - 

-- -- - - - - - - - - 

24:
300, 313 , 374., 406, 419, 43S , 44(i, ,534, 539

, ,

568, 571 , ,j74 , tJ7S

388, 506, 60;j, 619 , 6:38, 670, 729, 736, 803, 814, 821 , 865, 

1029, 1074, 1297 , 1.')99 , 1617 , 1663, 1668, 1675 , 1681, 2062
Textile Fiber Products Tdcntit:ation Act- -

--------- - 

:347

(if).

'),

687 , 1074 , 15!)9 , 2007, 2050
\Vool Product" L::beling AcL__

--_

- 1:)2 678 1074 , 1;'j99, 2007 , 2Js;)
Subpoena duces tecum may be directed to a eorporation--_ 452
Subscriptions , demanding payment for unauthorized___

_-- - - ----- 

16;j,'
Substituting nonconforming tags or labels: Fur Prodnets Labeling Act- - - 313,

406 446 , 534 , 578 , 588, 596 , 1074 , 1.399

Subt.erfuge , securing information by: Skip-tracing coBect.ion forms- - -- - 234 , 971
Supplying means of rnjt'n presentation or deception. See Furnishing means

and inst.rumentalities of llisrrpre"entation and deception.
Survcys , misrepresenting as to_

---

- 432 1118
Tags, labels or identificat.ion:

Removing, obliterating, or concealing law-required marking-s-
Fur Products Labeling Act_ - 406 578 , aSS , 1668
Textile Fiber Products IdentifjclJtion AcL_ _---- 1074 1399 2007 , 20:jO
Wool Products Labeling Act._ - 1074 , 1;''j99 , 2007

Substituting nonconfol1ning-
Fur Products l..abcling AeL__

--_----- -------- -----

:313,

406 446 534 , :)78 , 5SS

, ,

596 1074 1;399

--- 

84,
1950, 2067 2071

- - 112'" 1308

111.

Television commercials:
Contents of package , misrepl'c cnting through-

_- - - - - - - 

2003
::lock-ups

--- ----- ------- --- ---- --- - -- ---

- 746 14,')6 1651
Terms and conditions , rnisl'Ppre nling as to_

-- -

- 2 :J, :108 )HJ , S17
Tests, misrepresenting as to_---

-- - ------ ---- ---- ------- ---- 

, 2024
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Textie Fiber Products Identification Act: Page

Advertising falscly under. - - - - 

- - - -- - - - -- -- - - - - - -- - - -- - -

-- - - 1;"99, 2050

Concealing, obliterating, or removing law-required or informative
markings undeL--

--- ----

- 1074 1599 2007 2050
Failing to reveal information required by-

-----

547,
665 , 6S7 , 1074 , 1599 2007 2050

Furnishing false guaranties under___

--------- ---

-- 665 2050
l\isbrandingunder_

__-- --- ----- --- -- 

-- 665 1599 20,')0
Using misleading product name or title ulldr._ - 2050

Trade mark although registered and used thirt.y ears may stil be de-
ccptivc- Olltgro

" ---- -- -- - - - -- - - - - - - -- - -- - - - -- - -- - - - - - - - - - - ----

Tr:lde name "Lifetime Charge : could be qualified to eliminate deception_
Unfair methods or practices, etc. , involved in this volume:

Acquiring corporate stock or assets ilegally.
Advertising falsely or misleadingly.
Assuming or using misleading trade or corporate namc.
Coercing and intimidating.
Combining or eompiring to.
Concealing, obliterating, or removing la\,"-required or informative

markings.
Cutting off access to Cllstomers or market.:.
Dealing on exclusive and tying basis.
Discriminating in prices.
Disparaging or misrepresenting competitors and their products.
Enforcing dealings or payments wrongfull
Furnishing false guaranties.
Furnisbing means and instrumentalities of misrepresentations and

deception.
Importing, sellng, or transporting flammable \year.
Invoicing products falsely.
l\:laintaining resale prices.

l\lisbmnding or mislabeling.

?llisrcprcsenting busines:o "tat\ls, advantagps 01' connections.
;.ljsrepresenting directly or orally by seJi or represent.atives.

)'Jisrepresenting prices.
Xeglecting, unfairly or dcceptivel ' to make matcriftl disclosure.
Securing agents deccptivcly.

e\lring information by subterfuge:.
Securing orders by dcception.
Simulating competitor or his product.
Using misleading product name or title.
Lsing, selling, or supplying lottery devic(' or :'ChClles.

Lnion labor, misbranding products as made b

---

"Unit.ed i\ ations, falsely claiming cOIlllections with

- - - --

Using deceptive tecbniques in ad\.erti"ing: Television
)'lock- ups

" - ---

commercials
-- 746 1456 1651

2273

933
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Using misleading product name or tit.le:
Composit.ion of product-

Charcoal briquets- - -- - ---

-- -- - - - - - - - -- - - - -- - -- -- - - - - -- - ---

Cbina" bl'istle- - - - -

- - - -- -- - - -- - -- - - -- -- - - - - - ---- ---

Pla"t.ic Aluminum

" - -- - - -- - -- - -- - - - - - - - - - -- - - - -- - - - - - - -- --

Plastic Steel" - -- - - - - - - -

- -- - -- - - - - -- - - - --- - -- - - - - - --- -- ---

POAtmepcdic- - - - - - - - - -- - - - - - - - - - - - - - - - - - - - - - - - - 

- - - - - - - - - -

Sapphire phonograph needles- --- - -

- - - - - - - - - - - - - --- - - - ----

Textie Fiber Products Identificat.ion Act

----

Gcn1_

---- ---------- ---- ------

Lifetime Charge " battery additive--

_- - - -- - - - - - - - - - - - - - - -- - --

110del for replica_-- -- -- - -- - -- -- --- - - - - 

- - - - -- - -- - -- -- - -- - - - - - -

Qualities or results of producL_

__- - --- ---------------

Corrccti\'

, "

Posturepedic

" - - - - - - - - - - - -- - - - -- - - - - - - - - - - - - - --

Slim-eUe \Vhite Bread"

- - --- - -

rsing misleading trade or corporat.e name. See Assuming or using mis-
leading t.rade or corporate name.

Using patcnts, rights oj' privilegcs unlawfully - -- -- - -- - - J 747
Using, selling, 01' snpplying lottery deviceI' or schemcs- -

-- --

- 2169
U:'nal prices , misrepresenting as reduced or spccinL_--_- -------------- 224

aoo , :n9 , OIl , 1029, 1049, 1297, 16;33

Ynltlc or product., Ilisl' prcsenting as to_---

- -- ---- - -- 

1912
Vending machine cnst.omcrs , discriminating in price to- - - - - - - 

- - - - - - - - - - 

84-

'YarehOlli'e , maintaining, as means for obtaining price disCOllnts----_--- 1692
\Vat.cr resistant qualities of product , misrepresenting as to_ 1:)137

Wholesaler: Dl aler falsely rcpresenting self as_

--_ ---- --------- 

3;3;3

Wholesaler in direct competition with direct-buying retailer entitled to
proport.ional promotional allowancc- -

- - - - - - 

Wholesaler owned by retailer violated Clayton Act Scc. 2(a) by favoring
its parent--

---------- - - -------

- laOS
\\'001 Products Labeling Act:

Concraling, obliterating, or removing law-required or informative
marking under_

--- ---------- ---

- 1074 1599 2007
Failing to reveal information required by__ - 152 678 1074 1599 2007 2185
Furnishing false gnaranties under--_--___-

----

1152

:l\Ii.sbranding nnder-

---_--------- ---

--------- 152 678 1599 2185
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