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5. Failing to set forth the term "Dyed Broadtail-processed
Lamb" in the manner reqnirecl \\here a,n election is mftc1e t.o

nse that. term instead or the wor(ls "Dyed Lamb
6. Failing to set forth the term "1\ atural" as part of the

information required to be disclosed on invoices under the
Fur Products Labeling Act and Rules and R.cgulations pro-
mulgated thereunder to describe fur products ,,,hich are not
pointed , bleached , dyed , tip-dyed or otherwise artificially
colored.

7. Failing to set forth separntely information required

under Section 5 (b) (1) of the F1I Products Labeling Act

and H111es and 11cgulntions promulgated there,uncler with 1'

('-

sped to each seetioll of fur products c.omposec1 of t.,\,O 01'
more seC'ions containillg different. anilnal furs.

It -is further orde'' TluLt respondent.s )lu1'1'ay IIotfman 8ml
Echvard .Jacobs , individually nnd as copart.ners trading as Hoffmnn
& Jacobs or under an). other trade name : fUld respondents : represent a 

fives, agents and employees , directly or through any corporate or
othe.r device , in connection ,,,jth the. int.roduct.ion , 3111e, advertising
or olJering for 3a.1e , in commerce , or the, proccss1ng: for commerce : of
TnI' products: or in connection with t.he sel1ing, acherLising, ofie.ring
1'01' sale. or processing of fur products \"hich have been shipped and
rece.i\ erl ill commerce, do fortJ1\yit.h cease, flne1 desist frcm misbrflflll-
ing fur products by sllbst,ituting for the. Jabels affxed to such fnr
produc.ts pursuant t,o Section -t of the Fur Products Lltbelinp: Act
labels which do not confonn t.o the reqmrernents of the flforesaid .Act
and the Rules ane1 Beg-nlations promulgated thereunder.

it ,is fu.rther oj'/eJ'erl That the respondents herein sha.11 : within

sixty (60) (lays after service upon them of this order, file with the
Comm ission a Teport in writing setting forth in detail t.he ma,nner
and form in which they have complied with this order.

IN THE :NIAT'l'ER OF

T. WEIXGARTE?\ , I1\C.

ORDER, ETC., IX REGAr-- TO THE ALLEGED VIOLATION OF THE FEDEDAL

TRADE CO::DnssIO ACT

Docket 7714. ComfJlaint, Jan. 1960-DeciBion, AUU. , 1963

Order dismissing "solely for the purpose of complying with the " .. '* order of
the DistrIct Court" requiring the Commission to issue a final order dis-
posing of the case by August 13- without prejudice to the rIght ot the
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Commission to reopen the matter * It * if the * * * order of the District
Court becomes ineffective as a matter of law -complaint charging a

grocery supermarket cbain with 45 outlets in 'l' exas, Louisiana and Ten-
nessee, with knowingly inducing or receiving discriminatory advertising
allowances from suppliers.

C03(PL"\IXT

Pursnant to the provisions of t.he Fede.n1l Trade Commission \('f

the Federal Trade Commission, ha\'ing reason to behe\-e t.hat .
\Veingarten , Inc. , fl corporation : hereinafter referred to as respondent
has violated the provisions of Section;) of said Act (15 U.
Sec. 45), n.nd it appea-ring to the COlTnnission that (1 proceeding" by it
in respect thereof wonlef be in the public interest., 110reby issues its
complaint stating its charges as follo'ws:
PAR.-\GRAPH 1. Respondent J. ,Yeingarten , Inc. , is ,1 corporation

ol'ganizecl existing Bnd doing lm..:iness under and by virtue of the
la\yS of t.he State of Te ,is "\yith its principrd offce and place of busi-
ness located at GUn Lockwood Driye, in the city of 110nston , State of
Texas.

AIL 2, Respondent is now , and for many :.vears has been , ellgagec1
in Ule 1JlJE,ration of a large chaill of retail grocery stores reselling all

typl' s of grocer : cosmetic, and other products t.o the consuming

Pllhtic. Hespolldent purchases all of said products , including all types
of canned fomls, fresh yegetaLlcs , a.n types of meats, cannecl and

Ji' csh , dairy product:" of all kinds and numerous other foocl items
hOllseho1d artides and clothing: \yhich it. resel1s , from a large llumber
of mnnllf:H.'Jllrer , prorcssors and handlers of such products. The
J"ol'ty- ii, e retail grocery stores presently composing respondent'
chain ,11e a111oC'ated in the States of Texas , Louisiana and Tennessee.
The tot,lll sales mnc1e by respondem from these stores are substantial
and exceeded S120 000 000 for the fisca1 year ending" J une 28, 1959.
Hespondent achertises the products which it sens to create consumer
demand and acceptance therefor throughout the st.ates where its
stores are located.

\R. 3. R.espondent , in the course and conduct of it.s business : has
engaged (l.nc1 is nmy engaging in COIlm1erce, as "eommerc.e" is defined
in the Federal Tnlc1e Commission ..\.ct. Respondent for many years
has been pnrchasing the products \Yh1C11 it se1ls in it.s yarions chain
stores from a large llumber of suppliers located throughout. the
United States and rcsponrlent causes t.hese prorlucts when purchased
by it to be transporte.d from the phce of manufacture and purchase

.The DIstrict Court' s order was reversed by the Court of Appeals for the Fifth CircuH
on Sept. 14, 1964 (7 S.&D. 10UOJ.

78o-01S- 60. - ::0
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,,-it-hout the States of Texas. Louisiana and Tennessee to stores or
,Yllrehonses Jocatecl within t.he Stat.es of Texas , Louisiana and Tennes-
see for resale to t.he consnming public. There is now , and has been
for mallv yeaTs, a constant current. of trade in commerce ill said
products behyce.l a.ncl among the nl.rious states of the rnitec1 States.
PAR. 4. In the course and conduct, of its business, as he,rein

described , re ponclent has been for many years in competition in
the saJe and l1istributioll of :food and grocery proc1llets in eommerce
het-.yeen Hnd among the Stnles of Texas. Louisiana anrl Tennessee
..yith other corporations. persons, firms find partnerships.

\n. 3. In the course Hnd conduct of its business in commerce
J'l'spondent. has knowingly induced or received the payment or con-
tracl.eel for the paymcnt of Olneth-ing of value to respondent or for
l"Pspondent s benefit as cOlnpensatioll or in consideration for services
and facilities fllrni,"ihcd by or through l'Pspondent in connection wit.h
n'~lJo1\(1enfii offeriug for ille. or sale of products sold to respondent
by lnany of its suppJiers : and ,,,hic.h payments \H' l'e not made available
by mch suppliers on proponionally equa11erms to all other customers
of t-uch suppliers competIng '''ltll respondent in the saJe and distri-
bution of such ::llppliel's : products.

/UI. G. For example, the. respowlent addressed letters to ,1. Jal'ge
llU1llH-'T 01' it-s suppliers ea.rJ ' in 19;,R as follows;

Weingarten s is on the move! Your products are now getting greater
distribution through more units, serving more people than at allY time in our
history.

We are highlighting this progress with our grcat annual event this year
.. . . the 57TH ANNIVERSAR.Y S.JLE. 'I' hirty-nine great big units are taking
part , and we are sure that you wil want to avail yourself of the opportunity
to participate.

'\Ve ,,,il use proven advertising, merchandising and promotional facilities
to create maximum traffc during this mammoth sales concentration. There
wil be neVi'spaper coverage , radio and television employed, plus personnel
enthusiasm and carefully laid plans for presentation of all merchandise to
insure success on an overall basis.

Many of our suppliers have asked us concerning this event, and we are,
therefore, extcnding to you an opportunity to participate.

The attached "heet shows the prices of participation in the entire promo-
tional program with tbe difference in prices being due to the different size
ads in the various cities which wil bl: included in a newRpaper section.

Please mail  the attached ('ard indicating your intentions, and we would
appreciate it if it wou1d reach us no later than :F'ebruary 3rd, so we may
formulate our plans accordingly.

IieslJondent enc1ose.d a. chart containing the following information
f11ll indicating that the amount of newspaper advertising which each
sl1pplier was pnrported1:y to receive varied depending upon the
amonnt paid h T the supplier and the aTea chosen:
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; Election in . - ection in .
Hou.ton Brell tbrec abine Section in. \nth u!stn- :lrell news- Section' Laka . Section in
tmtion in papers, in- n Bryan Charles ' Shreveport
Houston eludllf' and American TJrnes-
freeport, Beaumont Galveston, Press Journal

BaJ.' Town, ' Oran
, i Texas City i Port .\.rtlwr I 

, inClUrlin

- - j-

serVJCC__u :lIS. 00 Ill. 05 , 8i. 61J 56.
;V page, incltLding entire 

liO. OQ I
Y4 

~~~ ~~~~~

g- ent

~~~

00 :::: ! l
% page , including anUre 

344. 00 
C:e , il ju(fi ieQ-

i 3iO.

9.'\ 60s. SO 226.
tire servlCC_

-- ._

, 1 109. 15 1 115. 80' 555. 00 I 367.

Total
amount
in an
areBS

106. 01'

173.

279,

438. 081

759.

510.

881.14

448.

343.

995.

A 5% discount is incluclecl and already deducted for participation on all sections where our stores Ilre
located.

The payment in each case to be made by the supplier 'vas set by
the. respondent ancl varied from $5(- to $3 995. :Kinety of respondent'
suppliers Plltered into the arrangements above described with
respf)nclent :111cl as it result agreed to and did pay the respondent a
total of 8:23.538.

PAn. r. T,q)ical of the suppliers , the products ,,-hich they supply
and the a1l101l1t.'O ,,-hich t.hey paid the respondent are the following:

-- 

)me sUP

::_- -

. L"co "n J duct

Max Factor & Co_

- '

H()1l3 WOOd , caIiL_ COSJDeUCS--_- _ 5881.

?-'

enie-Le),lllr Co_

-- .-- -- 

':e\\ York , :-T

_-- -- - -

(jo-- - 8Rl.anolin Plus! l

--- 

- Xe'l ark

, !'' -- -- -- -- _-- 

- 8!H.Y'lbm8. FrUlt 0: Cold ,storage Co Yaknna , \\asl1

- --

-- liruJt-- - 151J.Shreveport Macaroni i\Jn!luf:eturing Co- Shreveport , La

- - 

i\IacaronL- - 106.IDswicb Hosierv Co

- -- - - 

- .\Iancllester, X.H-- Hoslen' ,'\. noanity Fair PajJer ,\ill , Inc_

-- -

- - ':e\\ Orleans , Lb

-- 

1'1lpcr products_

---

' 215.

.-.

PAn. 8. Iany of respondent's suppliers, including those listed
abm- , dic1110t oifer ot' otherwise make nvailable similar compensation
or things oJ ndlle or a.llowanee Ior advert.ising or other service or
facilit.y on proportionally equal terms to those granted the respond-
ent to all other of their customers whic.h were competing with re.
spondent in the sale and distribution of the same supplier
products. Respondent knew or should have known that it was
inducing or receiving a payment or 

allowance for advertising 

other servjce or facility Irom jts suppliers which its suppliers were
not offering or otherwise making available on proportionally equal
terms to other of such supplier s customers who were competing
with respondent in the salc and distribution of such supplier
products.

PAR. 9. The acts and practices
aHegec1 , of inducing and l'eCE'lV1lg

of respondent, as hereinbefore
spe.eial payments or nJlmnlllC'es
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from its suppliers ,,-hich were not made avai1ab1e by such suppliers
on proport.ionally eqnal terms to l'espolldellt compet.itors aTe a1l
to the prejudice and injury of competitors of respondent and of the
public; have t.he tendency and effect of obstructing, hindering and
preventing competition in the sale and distribution of food, grocery,
cosmetic and clothing products and have the tendency to obstruct and
restrain , and lUll's obstructed and restrained , commerce in such mer-
chandise and constitute unfair methods of competit5on in commerce
and unfair practices in commerce within the intent and meaning and
in violation of Section 5 of the Federal Trade Commission Act.

\R. 10. The amounts of money solicited and received by the
respondent from e,tch of its suppliers "\yere pnid by such sllppliers fol'
adrerti.sing to be clone hy l'E'spondent. in promoting each snch sllpp1ier
products during re ponc1E'llfs illll1iyel'sary tmJes and Texas Pl'oduct.'J
and Louisiana Products sales in the year 1958 and the years prior
thereto. 1-10wevo1' , it has been the regular and continuous practice
of respondent not to use the entire amounts of money received from
its suppliers to flch'crtise such suppliers : products during such sales
tnt to divert substantial amounts of such payments to its own use.
For examplc, during the year 1958 , respondent solicited its suppliers

and nincty of t.hem p tid respondent substantial amounts of money
totalling $23 538 for advertising which respondent was to do on such
suppliers ' products eluring its anniversary sale beginning February

1958 , and lasting one week. I-Imvever, respondent did not expend
the entire amount of money rcceived from each of its suppliers as an
f\cl\-ertisjng al1o"\YHnCe ill aclyertising each such supplier s products dur-
ing such Si11e, but diverted substantial amounts of such payments
from its suppllcrs to its own use.

PAR. 11. The aforesaid acts and practices of respondent as herein
alleged of inducing and receiving ad''iertising allowances from its
suppliers and not expending the entire amount of money received
from each such supplier as an advertising allowance in actual adver-
tising of such suppliers' products and of diverting substantial
amounts of such money to its own use are all to the prejudice and
injury of such suppliers and of competitors of respondent and the
public and constitute unfair methods of competition and unfair acts
and practices in conmlerce within the intent and meaning of and in
violation of Section 5 of the Federal Trade Commission Act.

J1r. ETnest Oakland for the Commission.

Fulb1';ght , Crooker, Freeman, Bates il Jaworslc by Mr. Austin C.

ll' ilson, H auston, Texas;
Howrey, Simon , Baker il 1lwchison Washington , D. , by Mr.

Edward F. Hmcrey, Jh. Harold F. Baker and Mr. A. Duncan
lVhitakeT for respondent.
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The Commission s cOlnplaint 111 this llattl'L issnec1 on , JrU1l11' \- 3:

lUnU. c.Lal'ges the l'e.spoJHlent. ", ith \ io);ltions of Section;) of the Federal
Trade Commission Act in two particulars, the gist of which are:

(1) Knowingly induced or received promotional allowances frorn
suppliers , and tha.t it knew or should have known that such allowances
were v;ol tive of Section 2(d) of the Clayton Act, as amended; and

(2) Xot expending the money received from its suppliers for
aclycrt.ising, but diverting substantial amounts thereor to its own use.

The respondent filed its answer, hearings were held at which
e,,- iclence "YflS receiycd in support 'Of and in opposition to the complaint
proposed findings "..ere. submitted and arguments heard. The, pro-
posed findings of fact and conclusions not. hereinafter specifically
found or concluded are herewith rejected. Upon consideration or the
entIre record herein , the I-Iearing Exa,mincr makes the following
finclings of fact and conclusions:

The respondent challenges the jurisdiction or the Commission.
First, it asserts that it is a live poultry dealer within the meaning

of Section 218b of Title 7 , n. , and, therefore, subject to the

xclllsive jurisdiction of the Secretary of Agriculture under the pro-
yisions of Section 227 of Title 7 , n. , as amended.

Second , it is the position of the respondent that the Commission
c10es not have jurisdiction under Section 5 of the Federal Trade

Commission Act to bring this action.
Tho jurisdictional questions were first raised by the respondent by

its mot.ions to dismiss the complaint , which motions were denied by
the llearing Examiner. The respondent filed an interlocutory appeal
from such ruling "yhich was denied by the Commission. It is round
t.hat the Fec1era,l Trade Commission has jurisdiction over the acts and
practices of responclent as alleged in the complaint antl t.he C011-

plaint alleges a cause or action under Section 5 of the Federal Trade
Commission Act.

Hesponclent, J. VVeingarten Inc. , is a corporation organized under
(he laws of the State of Texas , and its principal offce and place of
business is locate.d at 600 Lock"yood Drive, IIouston , Texas. Respond.
cnt is now and ror many ye,ars has bcen engaged in the operation
of a large chain of retail supermarkets purchasing and reselling all
types of food products, drugs, cosmetics , house.hold articles, and
clothing.

Thc respondent' s business can be t.raced back to the veal' 1901 when
IIarris ,Vein garten , a nati,, e of Poland , together with his 17-year- old
son opened a small grocery store in Houston , Texas , on 8300 capital.
The scnior s dry goocls businpss had failed Hncl the 110lWY rame from




