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respondenfs com petit-ors. It cannot reasona.bly be inferred from the
evidence of record that these instances of off-list pricing haTe the
adverse competitive eHect proscrilwll hy the statute. In additioll : the
evidence does not sustain an inference of predatory intent on the

part of respondent in its snJes at less than list price , as urged by
counsel supporting the complaint. :'lo1'oOl' , with respect to evidence
or general price concessions by respondent" lye agree with the ex-

aminer s holding that "the mere fact 01' price concessions obviously
is meaningless nnle,ss such concess10ns are related to specific trans-
actions ': a,ncl that such evidence is lacking in this record.

In 0111' revie,y of this record , we hflve noted that the evidellce l':l:ltes
to sales made by respondent between the years 1953 and 1958 , prin-
cipally in 1965 and 1956. Under these circnrnstances, the Comilis.sion
is of the opinion that remand of t.his proceeding for reception of
adclitiona1 evidence is not warranted.

It -i8, thereto"!e , oi'dei'ecl That the nppe,d of coumel supporting

the comphtint be, and it hereby is , denied.
It is fWi'theJ' onleTed That the initial decision of the hearing ex-

aminer oe , anll it llercby is , vacated and set aside.
It is fWi'thc') O1yle?'ed Thflt the cOlnplaint be , and it hereby is

dismissed.
Commissioner i\Iaclntyre not conCl.lrring and COlTllnissioner HeiJly

not pal'tic.ipating for the reason that he did not hear oral argument.

Ix THE ?lI.\ TTER OF

PONCA WHOLESALE lERC \XTILE CO IPXKY

OHDER. 01'n" 107' , ETC. , J:: REG \HD ' 0 THE ALLEGED VIOLATIOX
OF SEC. 2 (a) OF THE CLA YTOX ACT

Docket 7864. Complaint , Apr. 18, 19GO-Decision, Feb. 1, 19G-

Order dismissing-for the reason that respondent wholesaler s challenged cig-
arette sales in the Roswell and Albuquerque , K. l\ex. , markets ,yere within
the "meeting competiton" sanction of Sec. 2(.0) of the Clayton Act-COll-
1Jlaint charging discrimination ill price among cumlwting remilet" pn!'-
("uasers , in violation of Sec. 2(a) of the Act.

CO)IPL\lXT

The Federal Trade Commission , ha,ving reason to believe that the
party respondent named in the caption hereof, and hereinaiter
more particulaTly designated a.ncl described, has vi01ated the pro-
visions of subsection (a.) of Section 2 of the Clayton Act (FS.

224- 0GU- 70-
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Title 15 , Sec. 13), as amended by the Robinson-Patman Act, ap-
proved June 19 , 1936 , hereby issues its complaint, stating its charges
with respect thereto as follows:

P ARAGRAPII 1. Respondent Ponca 'Vl101esale Mercantile Company,
sometimes hereinafter referred to as Ponea, is a corporation organ-
ized, existing and doing business under and by virtue of the laws
of the State of Texas, with its offce and principal pla.ce of business
located at 400 South Lincoln Street, Amarillo , Texas.

PAR. 2. Panca is a, wholesale house "hich sells a-ncl distributes a
line of cigarettes , cigars , tobacco , candy, school supplies and sundry
items to various types of retail business concerns. In 1958 its total
sales amounted to approximately $30 000 000.
PAR. 3. During the period from .January 1, 1958, to the present

respondent, from its main offlCe located in Amarillo , Texas, directed
and controlled the operations of its approximately 30 wholesale

branches located in various cities in the western part of the State

of Texas and in the States of New Mexico , Colorado and Arizona.
In the course of its business : as a.foresaid , Ponea purchased products
from sellers located throughout the l;nited States and resold such
products to its customers. After purchasing products from vnrions
sellers, respondent caused such products to be transported from the
places of business of said sel1ers to respondent's own various phwes

of busine, , or to the places of business of respondent's custOmers

which were located in States other than the States in which the
shipments of such products odginated. In ll1any instances where de-
liveries of such products were made to re,spondent' s own places of
business, respondent, from its main office in Amarillo, Texas, sold
or caused such products to be sold , to customers located in the States
of Texas ew ::Iexico, Colorado : and Arizona. In many additional
instances where deliveries of such shipments were made to respond-
ent' s own places of business , respondent sold and transported such
products , or caused such products , when sold , to be transported from
its places of business located in various States to the places of bus
iness of its customers located in various other States of the United
States. In the aforesaid manner and method , respondent is now , and
has been at all times referred to he.rein , engaged in a constant stream
of trade and commerce, as "commerce" is defined in the amended
Clayton Act, in said pror1ncts bet'iyeen and among the various States
of the Fnitcd State,.

Such products are : and haye becn : soJd by POllea. to its customers
including chain groc' tores , lEdl'penc1ent grocery stores and drug
stores, for use or resale in the varion:: Stntps of the Cnited States,
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PAR. 4. Ponca, in the course and conduct of its business, is now
and has been at all times referred to herein, in substantial competi-

tion with other wholesalers engaged in the sale and distribution of
products of like grade and quality.

PAR. 5. In the course and conduct of its business , since January
, J 958, and continuing to the present , Ponca has discriminated in

price between different purchasers of its products of like grade and
quality by selJing such products to some of its customers at higher
prlces than to other of its customers.

A typical example of such discriminations occurred during the
month of March 1958. During that month, Ponca sold cigarettes to

ubstantial number of non-preferred purchasers at the fo1Jowing
invoice prices , plus tax:

Invoice price
Cir.(!rette type (per carton)
Reg111ar size-non-nlter_--______

--___--------------------

----- $2.

La:tge size-non-filter_ _____n______n___--__

-----

----------- 2.

LH.:ge size-fiter ___

---

_______n_

----

--- 2. 

::ring the same period , respondent sold cigarettes of like grade and
quality to a preferred customer, Safewa.y St.ores, Inc. , on the basis of
the fol1owing in\' oice prices, pIns tax:

hl1;oireTJrivcCi.(il1";tte type (;nl" (;(ll"tUII)

Begular size-non-fiteL_

_-- ----------- ----- ------ -----

Lr, rge size-non-fiter__ _____n___--__

-,----------- ------

-------- 2.

Lfl:T'ge size-filter_----___

----_____

n_____----

---

----- 2.

PAR. 6. The effect of snch discrimi.nations in price , as alleged in para-
gnph Five herein , may be substantially to lessen competition or tend
to create a monopoly 111 the l1ne of commerce in which Ponca and its
\Yl-20Iesale competitors are enga.ged , or in the line of commerce in which
thf: retail customers of Ponca are engaged, or to injure , destroy or
prevent competition with Ponca or with the customers of Ponca 1'8-

ce,ivingthe preferred prjces.
PAR. 7. The foregoing alleged diseriminations in pric. by respondent

Pc,nca Wholesale ::1ercantile Company are in violation of subsection
(a1 of Section '2 of the Clayton Act , as amended.

!l11. Ross D. Young and Mr. ET1Wst D. Oakland supporting the
complaint.

1111. W. M. Sntton and NT. H. A. Berry of Unde1' 1cood, Wilson, Snt-
ton , Heare d'. Berry, Amarilo , Tex. , for respondent.
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INITIAL DECISTOX BY JOHN B. POIXDEXTEH , IIE.\.HIXG ExX nNER

::L\RCII 28 , 10G3

Introductory Statement

Ponca 'Vholesale I\lereantile Company, fl eorpol'ation , heTE'in,1.ftel'

called POllea or respondent , as the case may be , is charged \\ ith \- LO-

lating the provisions of snbsection (ll) of Section :2 of the CbytOll
Act, (F::. A. Title 15 , Sec. (3) as amended by ihe Hobin5on-Pat-
man Act, by discriminating in price bet.ween different pnrCh 13el'S of

products sold by it.
Respondent filed a.n fUlswcr, including a, plea to the jurisdic.tion 01

the Commissioll, denying that the acts and practices C'0l1lpLl1neJ of
were " in comllerce , as required by the Act , a,nd denied g2Ilel':11ly

the m,ltcrial alJegn.tions of the complaint. In Ole altern:lIi n' , 1'6-
sponcl(mt pleaded that., should it be found that respondent HnLny-
Jul1y cliscrirninnt.ecl in price. , as a.lleged , that the lower prices !Ju.lgec1
by respondent to any of its customcrs ,yerc mil.de in good faith to
meet an equal1y 10\\ price of a competitor as providcd by subsection
( b) of Section of sccicl Act.

t the close of the Commission s case-in-chief , respondent l'p1l8,ycc1

its motion to dismiss on the grounds of lack of jurisdiction of the
Commission. The motion was denied. Hespondent then olIel''d 8,
dence in its own behalf and following the close of an of the e",i-

denee, renewed its motion to dismiss on the. grounds that tIll? proof
afirmatiycly showed lad;; of jurisdiction of the Federal Trcllli.' Com-
mission. pec.itical1y, respondent says that , since the proof offered
by Commission counsel to SllppOl't the allegations of the COiJpbint
,yas limited to sales and clelin'ry of merchandise by Ponca to custOll-
ers solely wirhin the. State of XCI\ :\Iesico , no jurisdiction of the
Commission has been shown; that, under the Act, one 01' nlOre 5ales
at the alleged cliscrirninator)' prices must be made in interstate eOl1-

merce before there can be a. violation of the Clayton Ad, as illlplHlec1

by the Robinson-Patman _ , rega.rdless of whether n spondent.
might othpl'yise be engaged in interstate commerce.

Counsel 11;1\ e fied proposed findings of facr , conclusions (If l:ny
order , briefs, ,1ud oral argument had thereon. Subsequcntly. rhe rec-
ord was reopened to recpiyc into the record Cl'Ll. ill material c\- illence
which occulTed since the originnl closing of the record herein. By
stipulation , this new cvidence wa.s in affdnvit form and the record
again closed. The matter is now before the hearing Examiner for In
dial Decision. All proposed findings of fact. antI conc1nsions of law
not found or conc1nlled herein are rejected. Upon the basis of the
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entire record , the hell ring exmniner makes the following findings of
bct flld conclusions of Jaw and issues the orde-r hereinafter set
fortlJ:

FINDINGS OF F \CT

1. Ponca, ,Yholesale J\Jercantile Company,1 l'esponc1cnt herein, is
a corporation, incorporated under the laws of the State of Texas
with its offce and principal place of business located at 400 South
Lincoln Stl'eet , Amarillo, Texas. Poncn, is llmy and for several yeftl's
previous to the issuance of the cornphint herein has been engaged in
the s,de ancl distribution, at the ,yholesale level , of cigarettes , cigars
tobacco, candy, school supplies and sundry items to reta,il business
concerns, inclllding individual1:.v owned and ope-ratecl retail stores
such i1S the corner grocery or drug store, as \\'ell as large chain retail
grocery and drug stores. In addition to its main offce and ,va-rehouse
in Amarillo , POl1ca also mainta.ins separate branch ,va-rehouses in
Y,1llOliS cities in west Texas and ew :Mexico from whie-h it sells
and cI) tribntes merchan(1ise at wholesale, including cigarettes and
candy" to retail stores ill the cities and tmnlS ,yhere such branch
warehouses of Ponca are located and Lo other retail stores and estah-
jj::ill1Jellt \\"lthi11 an approximate 50-1niJe radius of the particubl'
branch "arehollse. In ew i\iexico, Ponca maintains b1'aneh Wfl.re-
hou'ies in the following ten cities a, ncl to\Yl1S: AJamogordo , Albuquer-
qlW , Ca.rlsbad , C IO\'is , Farmington , Gallup, Hobbs , Las Cruces , Hos-
,yell and Tucurncari.

2. TIle principal books and records of l-\)JC(l are, nmintained in its
11 a in oIIice in Amarillo , Texas. I llyentOl')' records of the \"a1'iolls
b!'aneh "' flrebouses 01' Pouca are sent. from such bl'flnclw-s to the main
offce in Amarillo at regular internl1s. The branch \yal'ehouses mail to
the )JrincipaJ offce, in ;narillo daily rcports showing the sales receipts
and the amount of money that is deposited by the branch ,,"arehouse
in t.he local bank. A Ji t of ace-aunts recei\"able are l1ailedl't'guJarJy by
t118 branch ,yarehOlises to the main offce in Amarillo.

3, Ponca s m"or- aU inCal sales for lDGO exc,eeded $41 000 000. Sales in

19:3D 'yen approxinmfcly $37 OOO OOO, and in 1938, npPl'oxilnately

$;J OOO OOO. Thus , Ponca, s total sales are substantial.
.,. The complaint. alleges , among oi,her things, that , a typical exam-

ph of POllca " price discriminations OCCllTec1 during the mont.h 

i\l;11'ch , 1D38. During that. Inanth , the c011p11il1l, al1eg:es , Ponea sol(1

: PUn( fl \\' llOle Hle :\Icl'cnntiJe COIlIJan ' of . -\r;ZOllfl nncl I' ol1ca ,Ylwles:lJe ;\!CJ'cantile Com-
vnIJ:; of Colorndo ,11"1' sep!l.!'nte cO!"lOl'atiilJls . 100 pc!' (' Pllr. OWIl' (11Jy Ponc_n. ench maint.lining
its own Sepfll"nte \\nl'eho\l es :lllrl brnnches il; .\riwlla nllll ColOl'flrlo, l'CSlwdin'ly. Eac!J sells
cigarettes, cigars , tobacco , IlTrl other merchanrlise to rela:l stul'es ,dthin tbe tr:Hle area
of their I'especti,e warehouses , but neither is illvol'iul in this procec(1ing.
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eigare.ttes to fl substantial number of non-preferred purchasers at (-
follOlving invoice prices , plus tax:

Int:oice 'jnCigarette type (per err'rton)

Regula r size- Ilon -fi Iter -- -- - - u_n -- -- - - -- - --- 

- - - - - - -- - - - --- -

- - n- --- G :2l\
La rge size-nun- tilt er - - - -- n - - -

- -- -- - - 

nn _ u -- - -- - - - -- - - -- - -- -- -- - -- -- 

Large size-fiter - -- - - --- --- --

- - - - - - - --- - -- - - --- -- -- - - -- -- - - - - - 

- - -- -- -- 2.

During the same period, respondent sold cigarettes of like grade ,L!lcl

quality to a preferred customer, Safeway Stores , Inc. , on the basis of
the folJowing invoice price, plus tax:

Int'oice p iceCigarette type (pel' carton)
Regu In r "ize-non -filter -- __n - - -- - - - - - n -- 

-- - - - -- - --

- -- -- -- -- u_

- --,-

, HI
Large slze--nOIl-filter ------ _u - --

- ---- - ------- -- -- - ---

- 2.

La rge size-fi 1 tel' - - -

- - - - -- - -- - - - - - - - - -- - - - - - --- - -- - - - - --- - -- - - - - 

---- n - .3)

The complaint further a.lleged that: " the effect of such discriminations
in price * * * may be substantial1y to lessen competition or tend to
creat.e a mOllopoly in t,l1e line, of commerce in which the rebil CI1

tome.rs of Ponen are engaged , or to injure, destroy or prevent C01'.'lpC-
titian with Poncl or with t.he customers of Poncn rece.iving '- 1:'8,

preJerred prices.
;'). The testimony offered by counsel supporting the complaint \", jth

l'Slwct to the pric.es charged by Poncil for any product sold by it to
cliH' prent Cl1stomers was linliled solely to cigarettes and five-cent citndy
bars. These ""cre sales by PODea withiD the State of J\ e" fexico. The
evidence 'with respect to difIere,ntials in prjce on candy bars \",
further limited to sales to customers located in the City of Albuquerque
and immediately adjacent thereto. Thus , all of the evidence, offrre,d to
substantiate alleged discriminatory prices related to sales of cign,rettes
and candy to Pone a customers within the State of 1\ e\Y 1fexico.

o. The record contains many statements and references by various
witnesses to "direct" buyers of cigarettes and candy. A " c11r( cf'
buyer of cigarettes or candy is one who purchases cigarettes or crJ,ndy
direct from the manufacturer as opposed to one who purchases from
a souree othcr than the manufacturer, such as from a wholesale, dis-
tributor or jobber. According to the evidence, the principa1 custom-

ers of cigarette manufacturers are wholesale tobacco distributors
wholesale grocers, cooperatives, retail grocery chains, retail drng
cha.ins and Government accounts. The cigarette manufacturers do
not sell to the individually owned and operated corner drugstore or
grocery store. These stores generally obtain their stock of ciga.re:ttes
from a wholesale tobacco distributor, such as Pan ca. Each cigar'2tte
manufacturer seUs its particular brand or brands of cigarettes a' a
uniforlH price to both the wholesale tobacco distributor and t,he re-
tail cllflln pnrr,hftSBr. This means that the wh()le ale toblte'co dlF trib-
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utor and the "direct" retail chain purchaser pay the same price for
cigarettes from the manufacturer. POllea purchases cigarettes -and
candy direct from the manufacturer. All cigarettes and candy in-
volved in this proceeeding were shipped by the manufacturer in case
lot and larger quantities to POllea s various warehouses located in
the State of New Mexico, where they were stored pending thcir sale.
Later, they were removed from the warehouse and placed in POllea
trucks in which they were delivered and sold to Pone a s customers

in the State of New J\fcxico, by POllea route salesmen or delivery

men. Keither cigarettes nor candy were shipped direct from the man-
ufacturer to. any Ponca customer in the State of New ):fexico. All
sales and deliveries of cigarettes and candy by Ponea to customers
in New J\1:exlco involved in this proceeding were made from stocks
on hand in the local Ponca warehouse in the State of New Mexico.
Neither cigarettes nor candy were transported from Ponca ware-
houses in states other than the State of New "'lexica to its ware-
houses in the State of K ew "'lexica.

7. At the time of hearings, PonCi employed approximately 150
salesmen, of which approximately 140 "'"ere saleslnen who loaded
merchandise, including cigarettes and candy, on trucks and deliver(
it to customers on their respective routes within the trade territory

of the particular warehouse which normally includes an area. of ap-
proximately 50 miles froI; the city or town in which the warehouse
is located. Merchandise is sold and delivered of!. the trucks by these
route salesmen for cash or on credit to custOIners who have estab-
lished a credit rating. No cash discounts were aJlowed for cash pay-
ment or for payment within a specified period of time. The remain-
ing 10 salesmen solicited orders in cities or metropolitan areas where
the traffc is heavy. In such case , the merchandise is delivered in
PODca trucks from the POnell ""firchouse in sllch city to the customer.

Jurisdiction

8. Before proceeding to a discussion of the alleged price discrimi-
nations, respondent' s motion to dismiss on jurisdictional grounds '\\"i11

first be disposed of. Respondent' s motion to dismiss raises some in-
teresting questions mOTe especially since the evidence shows that
each of the transactions involving the discriminations in price CZJIl-

plained about were sales made by Ponea in the State of New "'lexica
to cllstomers in the State of New :Mexico. R.espondent claims that
under such circumstances , the sales complained about were intra
state and the Federal Trade Commission is without jurisdiction as
to these transactions. In determining jurisdiction of the Commission
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under Section 2(a) , of the Clayton Act, should these parLicuhr
transactions be isolat.ed and considered alone and separate, for juris-
dictional purposes, from Panea s other general business activities

hich unquestionably are in interstate commerce?
9. In order to limit tIle length of this dee-isian , a.ll of the cases on

this question will not be disclissed. One of the lea,cling cases ,,,here
the jurisdiction of the Commission under Section 2 (a) of the Chy-
ton Act was involved is Standard Oil COlnpany v. Federal T1'ule
Com,mis8w, 340, U. S. 231 , decided January 8, 1951. In that case

t.a.ndard was charged with sel1ing gasolinc to four large jobber CllS-
tamers in Detroit at a lesser price per gal Jon thfLll it sold like gaso-
line. to many comparati,'ely small service station Cl1stOlners in the
same area, in vioJation of Section 2(a) of the Clayton Act , as

amended by the Robinson-Patman --trt. The defenses interposed in
that ease were ic1entica.l ,yiih those here. ,Yith respect to the defense
as to jurisdiction , ihrLt t.he sales here in\'oh-ed were not in interstate
commerCB as required by Section 2(a) of the Act , the pertinent fads
in the. StandaTd case v, ere as follows: The gasoline was refined at
bt.andard' s refinery at ,Yhiting, Indiana, from cTude oil obtained
from fields in Texas, Oklahoma Kansas and ,Yyominp:. Standard
chstributed its products in fourteen JIiddle ,Yestern sta.tes , including
::Iichigan. The gasoline ,vas transported from the refinery at ,Yhit-
ing in tankers via the Great Lakes frOln Indiana to Standard' s mar-
ine terminal at RiYl, r Ronge , JIichigan. The gasoline remained for
arying periods at the terminal 01' in nearby bulk storage. stations

until it was delivered to Stanc1arcrs cllstomers in the Detroit area,

The Court held that the gasoline delivered to customers in Det.roit
upon individual orders for it, y,RS ta.ken from the gasoline at the
terminal in interstate commerce en1'oute for delivery in that area.
The Court further stated: "Such sales arc "el1 within the jurisc1ic-
hom\. requirements of the Act. Any ot.her conc.usion ",ould f lll
short of the recognized purpose of the H,obinson-Patman Act to
reach 1.l1e operations of large interstate businesses in competition
,yit.h small locnl concerns. Such temporary storage of the gasoline as

Section 2(a) re1Ll18 in part as follow:;: "That it . hall he lmlawf111 for any person
engaged in commerce, in the course of such commeree , either directly or indirectly, to
di8criminate in priee between different purchasers of commodities of like grade and
quaJity, where either or any of the purchases in,ol,eel in such discrimination are in
commerce, where such commodities are sold for use , eonsnmption , or re8ale within the
Unitecl States or any Territory thereof or the District of Columbia 01' any llSlllar
possession or otber place under the jurisdiction of the United States, and \"here the
effect may be substantially to lessen competition or tentl to e1"eate a monopoly- in any line
of commerce, or to injure. c1estroy, or pre,ent competition with allY person who either
grants 01' knowingly recei,ed the benefit of such disniminatioI! , or witb cnstomcl' of
either of them. . 
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occurs within the Detroit area does not deprive the gasoline of its
interstate character. Stafionl v. Wallace 258 F S. +85. Compare
1VaUing Y. Jackson1-'- ill6 PapeT Co. 317 1::. S. 56-4 , 570, r. S. 257 268.

JO. Applying the doctrine announced in the StandaiYl Oil case to
the matter here under consideration , it is seen that in many of its
business activities , POllCD, is engaged in "COlTlmCrce , a,s prescribeu

by the Clayton Act, 13 D. C. Section 12. Ponea operates and clors
business in several States of the -enited States. It has offces and

warehouses in several states. Poncit purehases products, including
ciga.rett.es and candy, :from various manufacturers located in differ-
ent parts of the L:nited States , and these products are transported
to Ponca s ,,,arehouses locflted in other states for later resale 

Ponca s customers. Unquestionably, these business acti\Vities in ,vhich

Ponca is enga,ged are in " eommercc . The eircullstance that the cig-
arettes and candy aiter purcha, , delivery and receipt from the man-
ufacturer at Ponca s \Varehouses a.re removed from the case or con-
tainer in which the cigarettes or candy ,,,ere shipped a,nd then left
in the warehouse until loaded into Ponca s trucks for sale and deliv-

ery to n purchaser in the State of 1\ ew 1Iexico does not cmlse the
cigarettes or candy to lose their interstate character. During the last
few decades , the Courts haye broadened their views as to what con-
stitutes interstate eommcrce. The observation of the, Supreme Court
in the Sta.ndard Oil ease that ;;Such temporary storage of the gas-
o11ne as occnrs within the Detroit aTea. does not deprin: the gasoline

of its interstate character" ma.y be applied here '\'1t11 respect to Pon-

s cigarettes and candy transactions. Such temporary storage of
the cigarettes and candy as occurs in Panca s ,yarehonses ,Y1thin the

State of New )1cxico before delivBry and saJe to Ponca s cust.omers

in New :l\exico does not deprive the cigarettes aneJ caDdy of their
interstate character. Accordingly, respondenfs motion to dismiss on
jurisdictional grounds is denied.

Prjce Discriminations

11. Ponca carries a complete line of cigarettes rmd ca,ndy. It. Vll'
chases ciga,rettes direct from the following manufacturers, among
others, American Tobacco Company, Philip :Morris, Incorporated
Liggett & Myers TolJacco Company, P. Lorinard Company, R. .
Reynolds Tobacco Company, and Bro,yn & \Villiamson Tobacco

Company.
12. For some period of time prior to thule or .Tuly of 1D57 t11E

abOye-llRl1cd manufacturers of c.igal'ettes so1d and delivered POP1,181'
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priced cigarettBs to the various Panea warehouses in
and elsewhere at the following prices:

Regular cigarettes, $8.10 ,per thousand or $1.62 per carton; Long unfil-
tered cigarettes (King size), $8.55 per thousand or $1.71 per carton; Filer
cigarettes , $9.00 per thousand or $.1.80 per carton.

New 11exico

In June of 1957 , the manufacturers increased their prices of regular
and long unfiltered cigarettes , and aftcr such date sold and delivered
popular priced cigarettes to the various establishments of Ponca in
Xcw Mexico and elsewhere, at the fo11owing prices:

Regular cigarettes, $8.45 per thousand or $1.65 per carton; Long unfil-
tered cigarettes (King size), $8.90 per thousand or $1.78 per carton; Fil.
ter cigarettes, $9.00 per thousand or $1.80 per carton.

Each manufacturer allowed to Ponca the usual and customary 2%
discount on the amount of the invoice if paid within the time speci-
fied by the manufacturer. Ponca took advantage of such discount as
well as the discount on stamps purchased by it from the State of

Xc.w Mexico.
13. During all of the time material herein, there was in effect

within the State of New Mexico a so-called cigarette " fair trade
law entitled New Mexico Cigarette Fair Trade Practices Act (Sec.
tions 49-2-1 through 49- 13 New Mexico Statutes Annotated, 1953
compilation) and the Cigarette and Tobacco Tax statutes (Article

ections 72-14-1 through 72-14-17 , Kew Mexico Statutes Anno-
tate, , 1953 compilation),3 \\"hich , ,1mong ot.her things , fixed a mini-
mum price at which a "holesale distributor of cigarettes, such as
Ponea , should sell cigarettes to retail establishments. However , these
statutes clo not prescribe any minimum price at which a manufac-
turer may sell cigarettes to a wholesale distributor or retail store.
The minimum price at which a wholesale distributor, such as Ponca
may sell cigarettes to a retailer is the cost to such wholesaler, as

defined by the statute, plus 2% of such cost , and % of 1 % of the
basic. cost for cartage charges, where delivered.

H. For a number of years prior to July 1 , 1961 , the New Mexico
Cigarette and Tobacco Tax statutes, above referred to (Sec. 72-14-
2), required a five-cent tax stamp to be affxed to each package of
cigaret.tes, aggregating fifty cents per carton. Effective .J u1y 1 , 1961
the New :Mexico cigarette stamp tax was increased to eight cents per
paekage or eighty cents per carton, by amendment to such statute.
t'ection 72- 14-6 of the New Mexico statutes, 1953 compilation , placed
the duty of affxing the cigarette stamps upon the distributor and
direct retail purchaser of cigarettes. The statute 01so required that

! PU!'fmant to the request of' counsel, the hearing examiner takes jud!clal notice of'
these statutes of tbe State or New Mex1co.
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the cigarette stamps were to be soJd by the Director of the Luxury
Tlex Division of the Bureau of Revenue to licensed cigarette distrib.
ute,,., and direct buying retailers at the face amount thereof less a
di,count of 4%. This 4% discount was only allowable on stamp pur-
cha,'es of $1 000 or more. As a licensed distributor of cigarettes in
the ta.tB of New :fexico Ponca was authorized to purchase and did
pun hase cigarette stamps in amounts of $1 000 or more, and was

quaJjiied to receive and did receive the 4% discount and did affx the
req'oired stamps in the State of New Mexico to ,111 cigarettes sold
and dist.ributed by Ponea in the State of New Mexico. During aJJ of
the times material herein, all cigarettes sold by Ponca to retail stores
in :JJt:' State of New iexico were at the so-called "fair trade" mini-

wholesale price as prescribed by the New 1exico Cigarette
Fair Trade Practices Act, except to Safeway Stores, Inc., Food
Ia,t, Inc. , Furr , Inc. , and Skaggs Drug Stores, all in the State

of New Mexico. Ponca does not deny that it. sold cigarettes to these
chaiT! stores at lower prices tha.n it charged to other retail stores in
the . tate of X ew :Mexico, but says that it lowered its prices to these
fO'J" ,.et.ail chain stores in good faith to meet an equally low price
of ;,'" competitors as authorized by Sec. 2 (b) of the Clayton Act , as
aUjenued by the Uobinsan-Patman Act.

15. Safeway Stores, Inc. , is a nationa1 retail grocery chain oper-
ating more than 2200 stores in approximately 28 or 20 States. Safe-

,yay operate 27 retail stores in the State of N ew 1exico from its
El Paso, Texas, division. These 27 New Mexico stores, together with
23 "I.ores in west Texas, are served by a warehouse of Safcway Stores

TJta-ined in its El Paso Division headquarters. )'ierchandise is
tra:Jsported by Safeway trucks from Safeway s warehouse in E1

'C to Safeway Stores in New :Mexico and also to its stores in west
Tex ,ce. served bv the El Paso warehouse. Ponca sold and dehvered
cig"rettes in th State of New Mexico to Safeway stores located in
the. following towns in New Mexico: Roswell , Albuquerque, Taos
SaEl.&, Fe, Las Vegas, Las Alamos, Belen , Cocorro , Carlsbad , Artesia
Dm;cng, Silver City, Las Cruces , Alamogordo and Hobbs.

1(; Food Mart, Inc. , operates a chain of retail grocery stores in
we-t Texas from El Paso east to Dallas and Fort Worth and also in
the iol1owing towns in New Mexico: Roswel1, Alamogordo , Carrizzo
Tnth or Consequences , Silver City, Carls bad and Las Crnces. Food
Male. operates approximately 74 retail grocery stores in Texas and
X ew Tvfexlco. Food 1:art maintains a warehouse in El Paso, Texa.s

and jts stores in K ew :Mexico and a portion of its stores in west
TeAf1 are supplied with merchandise from its El Paso , warehouse.
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17. Prior to 10;'55 , Safeway and Fooel :Mart '''ere purchasing cigar-
ettes for use in an of their stores "direct:: from the manufacturer.
This illc1ulled stores operated by them in both Texas and New l\1ex-
1('0. \Vith respect. to those cigarettes offered for sale in their Kcw
l\Iexico stores , they 'were affxing the required Nell' ::Uexico tax
stamps to pfl('h pflcknge of cigarettes at. their respective 'Iynrehouse
in El Paso, Texas , and then tn\.llsporting t.he stnmped cigarettes in
their own trucks to their respective stores in New JIexico as they
,\yore doing for their Texas stores served by their respective El Paso
,,,arehonse. (Furr s has never afixecl K my lexico cigarette tax

stamps to cigarettes sold by its retail stores in New :Mexico but hils
obtained its supply of cigaTettcs from ,,,holcsalo cigaret.te clistribu
tors in the 8tale of New Mexico. ) Howeyer, in 1955 , Sec. 72-14-G of
the ew lexico statutes, 1953 compilation , wns amended effecti,
in 191)6 , which required t.hat all cigareUe stamps for cigarcttes sold
in the State of Xew )Jexico should be nfEsed to the packages withln
the. boundaries of the State of New :Jlexico. This la\\ made it impos-
sible for Sa.fewn.y and Food :Mart to continue nffxing New lexico
lax stamps to cigarettes in t.hcir rcspecti'Te El Paso "\varehouse, for
bIer sale in their Xe", l\Iexico stores and still comply with this New
::lpxico cIgarette tax statute. So , bet"\veen the time of the amendment
to this statute alld its ei1:ectiye date , Saf'eway and Food :Mart began
making plans to aflix the ew )Iexic.o tax stamps t.o cigan ttes within
the uOllndaries of X ew fexico on cigflrettes to ue sold in their K ew

:Mexieo st:ores as required by the amendment to the la,y.
18. Before Safc\nLY and Fooel :Mflrt completed their respeet,iye

plans and arrangements for affxing the N e"Y Mexico Tax Stamps on
eigarettes wit,hin the boundaries of the State, of New lexico reprc-
sentat,iyes of Ponc.a offcred to sell and deliYN' to the Xc"\y 31ex1co
stores of sneh companies,' respectively, cigarettes ill. a discount of
six c( nts per carton below the New )iexico so-caneel " fair trade
minimum wholesale price. This price for cigarettes offered by Panel,
'ifas slightJy higher tha, n the price at "\vhich such stores could bny
the same cigarette,s direct from the respect.ive manufacturer, but by
buying from POllca , Safeway and Food IaTt woulcl be relieved of

setting np facihties and personnel for affxing the stamps to the c.ig-

fLrettes and also nyoic1 large monetary investments in 5to('ks of cig-
arettes and stamps. Accordingly, Safcway and Fooel ::Jart respcc
tivelY1 ncceptec1 the offers. These pricing arn11gl'lnent between P0n-
Cll and Safe"\vay and I-' 00c1 ::lal't , respect1vely were 11 gotiat('c1 and

. Ko representative of a cig::uette "\vholcsalcr other than I'onCfl made sl1ch an offlOJ' to

Safewa , but a representative of a competing cigarette wholesaler, Carter 'W!lolf' ale

Tobacco COIIpa!l , made a similar offer to Food ::fart. Howe\" , Foorl ::fart cbo:-e to

deal Wit11 Ponca.
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arra,nged separately and began on cigareUe sales in early 1956 , when
the amendment to the Kew :l\exico law beemne effectiye, and were
continued until there IYflS an increase in the manufacturers' prices
for regular and long unfitered cigarettes. Safmn1Y and .Food J\Jart
continued to buy cigarettes direct from the manufactllrer for their
Texas stores.

19. In une, 1957 , the cigarette manufacturers increasecl t.he price.s
of regu1ax and long unfiltered cigarettes. The price of filtered cigar-
ettes was not increased. This increase in price by the manufacturer
automatically increased the so-cn.lled NelY 1'1exico " fair trade lnini-
11um Ivholesale price of regu1a.r and king-size, unfiltcred ciga,l'ettes.
These prices remained in effect for approximate.ly four years

, ,

July
1957 , to .July 1 , 1961. It Iyas during this period that most of the

sales complained about were lllade by Ponea. The minimum ITh01e-
sale ;; fair trade price for cigarettes in the State of :\ew :Mexico dur-
ing this four-year period was $:Z.26 per caTton for regular ciga,rettes
8:2.35 for king-size or long unfiltered cigarettes, and 82, 37 for filtered
cigarettes. These priccs include a NCIY lexico State cigarette stamp
tax of fifty cents per carton. Prior to the manllfacture-ls increase in
prices of ciga.rettes in ID57 : the discount on cigarettes allowed by
Ponca to Safel\ay and Food :Mart was six cents pel' carton below t.he
so-called Kew Iexieo ': fair trade ': minimum "wholesale price. ,Vhen
the manufacturers increased their prices, Ponnt rcyised t.he disconnt
on regulars to seven cents per carton. These prices Iyc-rc not Jess than
the prices at which Safeway and Foocll\lart could have bought. the
Sa-nle cigarettes dircct 11'0111 the manufacturer. Thereafter , on .Jnly
, 1961 , ihe ciga.rette tax in New J\-Iexico Iyas increased from five

cents per package or fifty cents per carton to eight cents per pack-
age or eighty cents per carton. This operated to increase the ell
::lexico " Lir trade" minimum Ivh01e8o.le price of cigarettes in pro-
portion to the amount of increase in tax and a like increase in prices
charged by Ponca to Safewa:y and Food :Mart for st.amped cigarettes
delivered to the K mv :Mexico stores for such companies. Afte,r this
increase in the cigarette ta, , Ponca s discount to Sa.fe1yay find Fooel

:.Iart remained the same, seven cents per CrLrton belOlY the elY )lex-
ico 50-called :, Lair trade:' price for regular cigarettes and six cents
be-lOll' the ': fa, ir trade" pri( e for long unfi1tered and filtered cigar-

ettes. The long unfiltered cigarettes are commonly referrecl to as
killg : size.

20. The Eale of :;king SihC and filtered cigarettes conshhltes the

lul'gcst part of Ponca s cigfuette sales, volumewise. Ponca makes a
profit of approximately six cents pel' carton on cigarettes even after
granting an allowance or discount of six cents per carton. FImyever
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out of the six cents left, Ponca must pay the cost of affxing tho tax
stamps to the cig.arettes and their delivery. The cost of affxing tax
stamps to cigarettes by hand is approximately 1/2 cent per .,a.eton
and considerably less if done by machine.

21. Furr , Inc. , is a. retail grocery chain with approximately 60
retail grocery stores in Texas , New Mexico , and Colorado. Its h,:ad-
quarters are located in Lubbock, Texas. It maintains R warehousJ3 in
Lubbock from which it supplies its stores in Texas and :New IHex-
ico. Furr s stores in Kew :Mexico aTe located at Albuquerque, Cl')vis
Hobbs , and Roswell. Furr s is a direct buyer of cigarettes fro:-:l the
manufacturer for n.U or its retail stores i11 Texas. l:' l1l'r s opened its first

tail store (No. 24) in the State or New :Mexieo at \.Jbuquel'qu2, in

ID52 or 1953. Ful'l' began purchasing cigarett.es for this store b:om
Ponc t at the so-called New :Mexico eigarette ;' fnil' trade pric.I;:. In
1954, Ful'l"s opened a second store in Alhuquerqne. No. 25 , and P')!:.ca
began to supply this store with cigarettes, in addition to No. 24 : a+, the
so-r.aIled :I e\Y :Mexieo " fair trade" price. In .Tune, 1956 , FUrl" s decided
to split its cigarette buying. It discontinued buying cigarette! from
Ponea for its store No. 24 and began buying cigarettes from R-c)cky
:\Iol1ntn.in \VholesftIe Co.. an \JbllWWl'qnc , );e,,

" :.

\Iexico , tobncc0'/, hole-
seder. lor its st.ore No. 24, in _A1bucpwrqup , at t be same price it h, l)ecn
paying Ponen. (The Xc\\ )fexico po- nlled " f:lir trade, '; price. ) :FI

continued to purchase cigarettes from Ponen lor it-s A"llmqner(ll J-: ; tl)re
No. 25 , at the so-called :;Tew )1exico t' fair tracle price.
22. In the summer of 1956 , Furr s began seriously considerir.g the

purcha.se of cigarettes direct from the manufacturer for thelr "wo
stores in Albuquerque Lnd a third which they 'vere prepaTing to
open in September , 195&. In such an event , Furr s would affx the
st.ate cigarette tax stamps to the e-jg 1rettes within the Stat€ of 

Mexico. At this time, Mr. Hill , Division Manager for Ponea ill Al-
buquerque, learned that Fllrr s was considering purchasing , :gar-
eltes direct from the manufacturer and sta.mping the cigarct:;,'S in
Xew Mexico. Mr. Hill called at Fun s heaclquarters in Lubboci: and
inquired if Furr s \'lOuId be interested in purchasing cigarettes irom
Ponca for their Albuquerque stores at a discount of 2, percent 0,
the );ew Je,xico so-called " fair trade" price. This would !'2E,eve
Fnrr s of setting up facilities for stamping cigarettes in Xcv,,- :.Iex-

ico ttlld investing in stocks of cigarettes and stamps. Ir. Sp:J_ r:. 1 at
that 1,i1n8 Supervisor in the Genera.l :Merehalldise Depannk!lt. of
Furr s Lubbock her1dqllarters told Bin that FUrl" s might 1)(- iUer-
ested and would consider it. After eOllsiclering the oiIer Fun" de-
cided to accept the 2 percent discount offered by Ponca and JV' buy
their cigarettes "direct" und stamp them in New J\Iexico e\ en dLCU.gl1
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it might cost Furr s less money to buy direct and sta.mp the cigar-
ettBs in New lexico. Furr s accepted the offer and Ponca began
serving two of its stores in Albuquerque in September, 1956. For a
while, until June, 1957 , Fun" s continued to purcha!:e cigarettes for
its o. 24 store in Albuquerque from Hoeky Mountain Wholesale Co.

At that time , June, 1957 , Furr s stopped buying cigarettes for its
store No. 24 in Albuquerque from Rocky 1lountain \Yholesale and
began buying from Ponca. 11r. Sparks testified that Fun s did this
for two reasons: First, because of the 2 percent discount ; and econd
Ponea gave Furr s a litt1e better service than Rocky :Mountain. In
April , 1959 , Ponca volunta.rily increased the discount to FllT S from
2 percent to 7 cents per carton on regular cigarettes and 6 cent per
c.artoil on king size non-filter and filter cigarettes. Thjs was io equa1-
ize the disc,ount to that which Ponca was granting Safewtly and
Food Mart. Of course, this price ",as above the price the manufac-
turer was then charging for cigarettes. 1:r. Sparks further te tiGec1
and it is found , that if Furr s should not be able to continue pur-

chasing cigarettes from Ponca at the discount price and lun-e to
begin paying the so-called N ew lexico "fair tl'ade'\ price from a
New IVlcxico cigarette distributor, FllIT S would begin buying ciga-
rette direct from the manufacturer and stamping them in 1\-' ew Ie:s-
ieo for its New :Mexico stores.

23. Skaggs Drug Stores, Inc. , is a retail drug chain, which op-

erates 29 retail drug stores in Utah , 1lontana, Idaho, :Nevada , Ari-
zona, Colorado, New Mexico , and Texas. Its headquarters are in Salt
Lake City, Utah. Its store managers do the buying and operate each
store as an individual unit. Skaggs opened its store Xo. 15 in _ lbu-
querque in August , 1953. The Skaggs stores buy candy direct from
the manufacturer. However , the Skaggs store No. 15 in Albuquer-
que began buying cigarettes from Ponea when it ",as opened in J 953
at a discount of six cents per carton below the :New :Vlexico so-called
fair trade" price. Mr. E. L. Elwell , Merchandise Manager for

Skaggs, among other things, testified that Skaggs has considered
buying cigarettes direct frolll the manufacturer from time to time;
if Skaggs could not purchase cigarettes from Ponea or some other
distributor at the same discount they are now receiving from Ponea
they wil begin buying cigarettes direct from the manufacturer for
their Albuquerque store. They have discussed with the represcnta-
tjves of several cigarette manufacturers the purchase of ciga.rettes
direct.

24. The Skaggs store No. 15 in Albuquerque buys some candy di-
rect frOln the manufacturer, such lS :Mars and Hershey 2.f-count
boxes of five-cent candy bars, for eighty cents per box , less a 2%



952 FEDERAL THADE CO fjlISSION DECISIOXS

Initial Decision 641!.

discount if pa.id in 10 c1a.:ys. They can buy some candy at seventy-
five cents per box. Skaggs also purchases some candy from Pallea
for its store :No. 15 in Albuquerque at eighty cents per box , plus 2%.
Pallea receives a 20/0 discount from the manufacturer if paid within
10 days. If Skaggs bought the same candy direet from the manufac-
turer, the price would be eighty cent.s , less 2%. If Skaggs could not
buy candy from Pallea at eighty cents per box less 2%, it "ould
buy direct from the manufacturer at eighty cents per box, less a 2%
discount if paid in 10 days.

25. Counsel supporting the complaint has also ofi'cred evidence
showing sales of cigarettes by POllen, at prices below the so-caneel
Xcw :Mexico " fair trade" price to II. O. ,Vootcn Grocery Company,
a, wholesale grocery company, Odessa , Texas , but delivered to Cash-
way Supermarket, Inc. , lIobbs ew Iexico , and to Ace ,V1101esale
Mercantile Company, a wholesale grocery, operated by Bromberg
Inc.. , Albuquerque, jX ew :Jlexlco , whic.h counsel contends are also in
yiolation of Section 2(") of the Act. The sales to these two whole-
salers will be discussed separately. Cash way Supermarket, Inc.
lIobbs , New Iexico , ope.rates six grocery stores of the supermarket
type, three in 1-Iobbs , one in Lovington , one in Clm- , and one sLore

in Carlsbad , :New :Mexico. :Mr. Thomas E. Schnaubcrt, the Q'wner
and General Ianagcr of Cashway, was cal1cd a.s a witness by coun-
sel supporting the compla, int. :Mr. Schnaubert testified, among other
things, the following: In 1957 , Cashwa.y discontinued buying gro-
ceries from KimbalJ ,Vholesale Grocery Compa,ny of Albuquerque
and began to buy frOln B. O. ,Yooten Grocery Company of Odessa
Texas , at a net price, incluc1ing both groceries and cigarettes. Cash-
way had been buying its ciga.rettes from Rocky Ioul1taill ,Vhole-
sale Co. , Inc. , a wholesa.Ie tobacco distributor, of Albuquerque , New

Ie:sico , '\yith brilnehes in J-Iobbs , Haswell , Santa Fe , and Farming-
ton Ke\v l\Iexieo. AfteI' it slyitched to "," ooten Grocery Company,
it developed , howeyer: that 'V oaten could not ship cigarettes from
Texas into the State of New :Jlcxico clue to the requirements of the
Xew :Mexico Cigarette tax la'\v that the tax sta.mps should be affxed
to the packa,ges of cigarettes within the boundaries of the State of
:\ew )lexico. ,Vooten Grocery Company then made an arrangement
with Ponea to purchase cigarettes from Ponea. for delivery to Ca.sh-
way. Under the arrangement , Ponca delivered cigarettes direct to
Caslmay anel billed II. O. .Wooten Grocery Company for the ciga-
rettes at the minimum J\ew Iexico ' fa,ir trade :' wl101csaIe price and
in turn, Cashway paid ,V ooten for the cigarettes. Caslnvay 'vas sup-
posed to l'eceive a, three cents pel' carton discount from the so- calleel
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Key\" :.lexico " fair trade : price from II. O. ,Vooten Grocery Com-
pany in c:oopcl'atiyc acln:rtising. This arrangement lastecl for six
or seyen mOllth . ::11' Sc1mlll1bel' II as unable i" say \yhelher Cftsh-
\yay actllnlly recein c1 the three cents per carton discount on ciga-
rettes because the checks recoi,-ed from II. O. ,Vooten Grocery Com-
pany for cooperati \-e ad \ ertising \yere. in lump-smIl amounts and in-
clueled a 10t of items in the retnil grocery business other than ciga-
rettes.

26. Counsel supporting the complaint. takes the position that the
cigarette sales \'Iere from Ponea to Cashway and the interposition of
,VootCll Grocery Company \yas It subterfuge to hide t.he three cents
per ca.rton discount \yhic11 Cashway ,vas supposed to recei\' e. Coun-

sel urges that ex )9 is proof of this contention. ex 90 purport.s to
be a letter fronl 1r. Schnaubert, the owner and General l\Ianage1' of
Cashwa:y, to llock:y ?\Iountain Wholcsale Co. :\11' Schnaubcrt states
in this 1etter t.hat J-I. O. ,Vooten Grocery Company and Ponea had
reached an agreement, the details 01' w'hich 1\11'. Schnaubert \,as not
familiar with

, ,,-

hereby Cashw-ay -would receive tl three cents peT

carton c1i:-connt from 'V ooten for aclyertising. Counse1 supporting
the complaint uggests t1wt 1\I1'. Schmwberfs testimony "as "
luct.anC (,.ud tllat 'V ooten Grocery Companj' was not.hing but a
straw . To make sLlch a finding, it "ould be necessary to c1isn:gard

the testimony of :JIr. Schn!lubert. ::11'. Schnaubel't, \Ias called a.s a.
witness for the Commission , under supoena , and , from his obserY

tion of tilt; \"litness and his demeanor \yhile testifying: this hearing'

f'saminer is of the opinion t.hat j\lr. Schnal1bert ,,-as forthright and

truthful in his testimony. Accordingly, this hearing examiner finds
that t.he arrangement. between \Vooten Grocery Cornpany and Pon(,
was, as test.ified to by :\11'. Schnaubel't. The discouut : if any, \YllS

granted by H, O. ,Vootcn Grocery Company. Cashwa,y buys five-cent

bar candy from the manufacturer at eight.y cents per box, snell as

Hershey and ::1a.rs , and has bought the same candy from Ponca. at
the same price.

7. Ace \VholesaJe l\Iercantile Company is a wholesale grocery in
A1buque,rque. It js O\ynec1 and operated by Bromberg , Ine. , Albu-
querque , Ke\'i- fex1eo. Bromberg s Inc. , also oper ltes a retail gro-

cery under the name of El Cambio. The t,,-o stores are operat.ed at
the same adclrc s. Prior to the incorporation of Bromberg s Inc.

in 105D , they \yere operated as a partnership by the same family for
more t.han t\yenty-iiye years. A.ce \Yholes lle s Y011111e 01' bnsiness in

recent. years is not ,IS lanre as :i'ormel'h, At the time of the hen ring:,

lee. h d oni ' alxmt thre ; \\hole ale C 1stomel's lor cigarettes, 1-10\'-

eH' , t;!(' C;1'C'l111stHlce tilac Ace s \yhole 'lle b1.si11e::s has f, lllen oil

224- O(j J- ,\1-_

(;)
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in recent. years does not destroy its identity as it who1e8a,1e1' --\.ce
IVholesale Mercantile Company holds a wholesale toLacco license
under the New Iexico ciga.rette and tobacco laws, and for this rea-
son , is authorized to buy cigarettes at the wholesale or jobber s price
under the Xew JIexlco so-ca.11ed " fair tracle cigarette laws. Ace
\Vholesale does not buy ciga.rettes direct from the manufacturer but
buys eigarettes from Pallea at the whole5a,1e or jobber s price, as it
is authorized to do under the New :\:Icxico Jaws, above sta1ed. Ace
has been buying cigarcttDs frolll Ponca for the past 13 years. Ace
\Vholesa.1e buys most of its candy direct from the mal1tlfactul'er, in-
cluding Hershey and )1ars five-cent candy ba.rs , at eighty cents per
box , less a 2% discount if paid \\ithin 10 days.

28. Although not urged in their proposed findings of fact, Com-
mission counsel offered in evidence an invoice, ex lOG , which osten-
sibly represents a sale of cigarettes uy POllC(1 to 0118 Bruck at the
:Kew :Mexico wholesale price, purportedly to support the charge of
price discrimination in the sale of cigarettes. Testimony later offered
Ly re,pondent (TR 900-952) est aLii shed the fact that "fr. Bruck
,vas a sn,les representative for Liggett & JUyers Tobacco Company, a
cigarette manufacturcr. Liggett & :J\yel's holds a J\ew :il(:xieo State
,Vholesa.le Tobacc.o Dealers Permit and , as snch , \\(15 entit.led to PUl'-
c.hase cigarettes from Ponca, at the wholesale price. R.cprcsentatives
of tobacco manufacturers ca.ll on reta,Ll merclwnts and, if the re-
tailer is in short supply of cigarette, oi that manufacturer, the
representative ,yi11 pureha,se a few cartons fr0111 a local wholesale
tobacco dealer as a fill-in for that retailcl' until the ,yholesale (11s-
tributor makes his next call on that retailer. The sale represented by
invoice ex lOG was a sale 01 cigarettes by Ponca t.o Liggett 
Uyers Tobacco Compa,ny at the X ew ::Iexico wholesale price and
'nlS not an ullla\vfni discrimination in price.

2U. Subsequcnt to the closing of hearings in this proceeding, Ponea
discontillnec1 granting the G cents and '7 cents per carton discount on
cigarcttes sold to Safe\vny, Food Ial't and Ful'l' s for c1eli\"el'Y and

bsequent resa1e in their :NEm- JE'xico stan's and raised its cigarette
prices to t5afc\yay, Fooel Iart and FU1T S t.o the higher Xew ::Iexico
fair trade:: cigarette prices. Therea.fter , these stores ceased bnying

cis.:areites 11'0111 I)ollca, for sale in t.heir Ne,y 1\lexico stores and began
'ying cigarettes direct 1rom the manufacturer at t.he lesscr prices

chal'O'ec1 b\' the manufacturer ftS thev were then doing- for their
Tex tOl' 3 The l'eqnirenwllt of the ":e,y rexico cigal';tte UlX law

oEffecti\"e .April 1- , 11)(;2, April Hi, .1962 , m;(l December a, .1!J62 , respcctively, Saff'-
";l , Foo(l :1Jart, and Purr s (liscontiDue(1 the purchase of dgarettes from PODra for
deliTer;r to their l"Cspl'ctive retail stores in Xc"," jlexieo am! began bu \ing cigarettes
rlirect from t1Je mauufacturcr for later resale ill these stol.es.
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that, for ciga.rettes sold in retail stores in the State of K ew J\le,xico
the Nmv :l\exico ciga.rette tax stamps HUlst be affxed to eac.h pack-
age of cigarettes within the boundaries of the St.ate of New )lexico
was wa-i ved by the. cw ::lexico cigarette tax rmthorities, and Safe-
way, Food l\lart and FUl'r s were then cnabled to affx t11e ew 1\1ex-

iCD cigarette stamps to the packages of ciga.rettes in their Texas
warehouses and tJ1cn transport the stamped cigarettes to their 

iexico stores. Since discontinuing their purchase of cigarettes from
Ponca" Safeway, Food lart and Furr s have been supplying their
retail stores in 1\; e,y )lexico ,,'ith cigarettes purchased directly from
the manuh\cturer after same haTe been stamped by Safewa.y, Food
J\lart and Furr s in their Texas warehouses with the X my Iexico
cigarette tax stamps of 8 cents per package or 80 cents pel' carton.
This evidence was in atfichwlt form and received into the record by
sti pula tion.

30. -Cuder such circumstances, no prescribed injury could 01' may
have resulted to ( ompetit.ion at any level from the sale by Ponea to

afmniy, Food \Iart and Fl1rr s at prices higher than the same ciga-
rettes were a,yai1nble to these storcs from the Inanufncturer. If flJY
injury to competition \\ould or may result from the facts esbt.blished
by the record herein , such injury or possible injury, i:1 auy, resulted
or ,yould have resulted from the fact that these stores could buy
ciga.rettes and did buy cjgaTett( S from the manufacturer, both be-
fore and a,fter I\mca supplied them , at prices less than the prices
charged by Ponca , and not from Ponca 3 acts, but from conditions

and c.-ircumsta,nces over .which Ponca, has no control , and ,vith which
it could not be charged 'With responsibility for ca.using.

31. Represent t.tivcs of eac,h of the, cigaTette manui'acturers testi-
fied that there\\ as no reason , from the standpoint of the cigarette
manufacturers , ,vhy SafelY ny, Food =Hart FmT s 'and Skaggs Drug
.stores coulclnot ha ve purchased ciga.rettes directly :from the mnnn-
facturers for delivery and distribution in the State of 1\e,v lexico
during a.ll of the, years 1U58 through 1061 , invohec1 in this pJ'oceecl-

ing, had such companics desired to do so. It is Hot cleniecl that the
clgarette manufacturers "ould haTe sold and shipped cigarettes to
'safc,, ay, Food ;\.fart, FUl'r s and Skaggs Drug Store to places clesig-

natE:(1 by them in the State of Kew ::iexico during 10:58 through
lUG1, at the same prices churg"cel by the cignl'ctte ma,llufactm' el's to
;:,lfe\\"aYj Food lart , ancl Fun" s fOT delivery at their warehouses
in El Paso and Lubbock , Texas, and at the sarne prices ehnrged to
Poncn. _\Jthough Skaggs Drug Stores, Inc. : was not nctllal1y oU)'-
inrr C'iaarettec: dircctly from the manufacturer at the time of hearings1: - 1: , . w
herein the evidence sho,v8 that Skaggs could ha\"C bonght direct if
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it. had desired to do so. Skaggs "as qualified to buy c1irect and had
made formal application to P. Loril1arcl Company to lmy direct and
had received the. favorable. l'ccommendnJion of the field represent,l-
tiYes of LariJ1a-rcl , but no final action had been taken at t.he request

of SkilggS because Slmgg-s "was not then ready to recei\ e shipments
of cigarettes direct. L:llquestlonably, Skagg"s could h tYe boughL ciga-

rettes direct from the manufacturer instead of POllcn , had it desired

10 do so.
32. The. evidence shmys that if Safc1yay, Food :JIart, FLlrr s and

Slmggs had not been able. to make the arrangements with Ponta for
the purchase of ciga.rettes at the prices agreed upon , ,,,hlch ere
lower than the ew )Icxico "fair trade:: price, these cOl1panir.s
would haxe purchased cigarettes directly from the Jnanufa.cture.l'
and stamped the cigarett.es in the State of Kew Iexico , and ,,-ould
haye supplied their Ne,y :Mexico stores with cigarettes so purchased
and stamped, at los5ser prices than they purchased sbmpec1 ciga-
rettes from Ponca. The testimony of the witnesses to this eflect is
corrobol'flied by actual enmts ,yhich hayc transpil'e(l since hearings
herein ,yeTe completed. These events \Yerc the fol1o,ying: (1) Sub-

sequent to the close of hearings herein , Ponca discontinued grant.ing
the G cents nud 7 cents discount on cigarettes sold to :hfewa.y, Food
31art and Fun' s ancl raised its price to the Xcw Iexico " fair tracl(

price: (:2) After Ponca raised its price, Glese stores ceased buying
clgarettes from Poncl1, and begilll buying cigarettes direct from ihe
lTWIllf.ctllr8r for use in their Xew j\Iexico stores. So, tho evidencG

is conl'Jusi,"e, that if Ponen h:lcl not sold the cig:lrpttes to these
stores ,1t. the prices ,yhich it negotiated with these stores , the: ' ,youlel

lwye bought the cigarettes for their New :Mexico stores direct from
the manufa,ctur8r.

33. A11 sales of ciga.rettes by Poncn to retail establishments in the
State of ew Icxieo, other than to Safeway, Food I\Iart , Fnrr
and Skaggs , were at uniform prices without any discounts or allmy-
a.nces and in accordance with the prices estrLhlishecl by the Xew

l\Iexico cigarette " fair trade :' hLW. There is no 8yiclenl' e of sa1es at.
other prices than to those four rctail establishments a,bove named.

Furthermore, there is no cyidence in the record that Safmya.y, Food

lart , Furr s or Skaggs ha,ve ever sold cigarettes in their); c,y
:1\'Iexico stores at less than thc minimmn prices established by the

mY Iesico so-called :' 1o.i1' trade ': hue Xo injury to compctinoll or
to ll1Y competitor of Ponca, or lessl' nlng of competitic)l or crefltion

oJ a monol-wly resulted from tlJC sflle by Ponen to Silfe,yny Storef:
In('. ooll )lrll' , Inc. : Vl1T ::. Inc. , and Sknggs J)l'l -:tOl'(,s of cig,c-

rettes at the prices same were sold sincc like cignl'ettE' were Hyailablc
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to such stores from the cigarette manufacturers at the ::amc or lower
prices. As a "yholesflle distributor of cigarettes, PonCfl is in direct
competition \yitll the cigarette D1alll1facturel's in selling cig:al'cttes

to chain st()l' S and Luge Y01U110, buyers who lm \' or "yllo call C1Htllil\ to
buy cigarettes (lin ct from the nw.nl1facturcrs at the Sfune pricr that

POllca can purchasc cigarettes from the same cigarette mannfacturer.
Tn making the sides of cigarettes compb.incd about to Safen . J, ooc1

-'fad" J' ul'r , and Skaggs at prices less than the pl'ice establishccl
' the X e"y :\1exico cigarette so-called ;; fail' trac1e la"y : but not. Jess

han the cigarette manllfactllrer s prices , POllca, \ras Hcting- in good
fait,h to TrH: et an eCJual1y low 01' lower price of a competitor , l1illnely,

the cigarette manufacturer. The cigan tt(' manufacturer s price "ya

il then existing. an1ilable pricc , aIlll "yaS the same to al1 P11'(11,18C1'3

from tl1c llt,nufnctu1'cl'.
3-:. 1 uder the cyidellCe of record , the, cigr11'ette HUllluftlcTllrE'rS arc

competitors 01 Poncl in selling cignl'ettes to Tetail chain gl'ocel' ' fll1d

drug ::tores at. the same priLes at which the mallufactnl' crs sell the
iclcllticnl cigarettes to Ponca. Ponca did not rec1llce its price of ciga-

rettes too SafC\yay, Food )'Ial't Fnn s 01' Sknggs Drug tGres as part

of a g'C'neral pricillg scheme , but chl so on all indiyiclnnl ;l1d sepa-

l'1cly negotiateellJ;l:ois 10 meet the competition of the cig,:l'ette ll:lUlI-
fitcturers, Contemponulcously "yith the time that Ponc,l "yas selling
C'igC\rettc:' to S,lfe\\"ay, Fooel :.l:l1t , Fun s an(l Skaggs Drug Stores
at the discount pricEs complained about , like cigarettes yere ayail-
lb1e to sllch chflin storcs :from the cigarettc lllfnnfacturel's at 10\;-81'

prices thall they "yen ayai!able to rctclil e tib1ishllcnts "y11o "YCl'(' not

direct buyers of cigarettes from the cignrette manufacturers. The
prices at "yhich the cigarette manufacturers sold or oiIel'ec1 to sell
cig,lJ' ettes to Safe"yny, Food )'In1't , FUlT s an(l Skaggs Dnlg Stores
in :Kew :!Iexico alHJ the prices at which cigarettes " el'e Hyailab1e to
tIle New Jdexico stores or snch compHllics 1rom the c1garette 1'nanu-

lctl1' el's "YE'l'e llot unlawful. lJnc1el' the cirnunstances, a reHsonably
prudent person "Y01tlcl belic\ e t.hat the 10lyo' pricE's of the cig,ll' ette
llln111factnrers "yhic11 Ponc8, "Y,lS meeting in lo\yering its prices of
cigarE'ttes to the );c"y Iexico st.ores of SHfeway, Food )'Iart , Furr
and Skaggs Drug Stores "yeI'D \a"yflll prices.

35. ,Vith respect to the, cigan'tte sales b ' PonciL to "-('e ,Yholcsale
Compflny, Fl. O. ,Vooten Groccry Company, and 1--1ggrtr & ;\l e1'

Tobacco Company, it should be notecl that tllese companies perform
different economic fund iOllS tlWll ret H i1 est nG1ishments 111 the sale
GIld distrihution ot cigarettes, "Yooten ill1(l Lipgett , jlycl's do
not, compet.r "yi111 retll,il :"tores jn ihe sale of cignrelj- es directly to

the 1111 ima j e COn811JlWl'. Contcnlporaneollsly "yit It tim tiIEl' ; ihJ t Ace
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,,:- ooten, and Liggett & ::Hyers purchased cigarettes from PancH , like
cigarettes ,yere available to Ac.c , "'Vooten and Liggett & :Myers from
other wholesale distributors of cigarettes lluder the so-

c.alled No,\"

:l\exico " fair trade" In".' at prices Jess than the pric.es to be charged
under said "fair trac1e : law to retail stores ,yho "were not direct buy-
ing retailers. In 10\\cring the price for cigarettes charged by Ponea
to Ace , "'Vooten and Liggett &. :Myers below that cha.rgec1 by Panca
to retail stores ' who yrere not direct buying retailers, Ponen was meet-
ing hut not beating an equally loTI prir.e charged by other wholesale
r1istrilmtol's or manufacturers of cigarettes and 'iyhieh they "were en-
titled to charge nnder the so-called New :Mexico "fair trade :' price
In.",y. In lowering the prices cha.rgcd t.o Ace , ,Vooten and Liggett
& 1\1yers below those charged by Ponel\ to retailers who ",yere not
direct bnyers , Ponea acted in good faith to meet an equally low price
of :t competitor , namely, other wholesale tobacco distributors. The
prices at ",yhich cigarettes ","ere available to ..Ace , ,Vooten and Liggett
8: :.lyers lrOln other ,yh01esale distributors were not unlawfu1. Under
the facts and circumstances then existing, a. reasonably prudent per-
son ",yould believe that the lower prices ",yhich PancH ",yas Ineeting
by Imycring its priees to Ace , ,Vooten, and Liggett & :Myers for
eigarettes ",yere hnyful priccs.

36. In addition to Ponca s alleged price discriJninatioTls in the
sale of cigarettes hereinabove discussed, Conllnission counsel fl1so
offered evidence purporting to show c1iseriminations in price by
Ponca in sales of 24-count boxes of fiye-cent candy bars. Dnring
hearings held in Roswell and Albuquerque, Ne",y :.rexico for the
presentation of m jdenec by Commission eounse1 to support its case-
in-chief Cornmission counsel offered eyidence as to prices charged
by Ponc,), to c1i:fl'crcnt customers in those to" ns for 2-1-count boxes
of iiye-cent candy as ",yell as for cigarettes. HowC\T , at a subsequent
hearing held in Ho ",Yen, during the presentation of eTidence on be-

half of respolldent. afteI' Commission counsel lwc1 concluded their
case- in-chief , and ",yhi1e responc1ellfs counsel \ya offering evidence

aJHl testimony to support its gooel faith meeting of compctition de-
fensc nn(le1' Section :2(b) of the Clayton _.Act with re pect to sales of

-counL boxes of live- ccnt: bar candy in t.he Hos\"-elL Xew :.lexico
area , Commission ('onnse1 objected to sniel testimony Oll the grounds
that the eyidencc oJ1cre(llry COJmnission counsel at preTiou hearings
did not prove any price ( crilTination in candy ales by Ponc(I in
Hos",yelJ. Commission cOllnsel stated that. the only eyic1ence in the
record to snpport. the allegation of discrimination ill price of candy
sales by Ponen ",yel'C candy sales by Poncn, to retail stores in Albu-
querque e,\' 1\lexico (Tl' 72-:- 723). The hearing examiner concnrs
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with Commi.ssion counsel's evaJuntlon of the testimony in this re-

spect, The evidence shows that. Ponca s candy sales in the Haswell

area, were at a uniform , non-discriminatory price of 85 cents per
box for 24- ount Eve-cent bar candy. The R.oswell trade area is a
separate and different trade territory than Albuquerque, New :l\ex-
ico. The City of H.oswell is approximately 225 miles from Albuquer-
que . ThereJore , only those sRles by Pone", 01 24-count boxes of five-
cent candy bars to its customers in Albuquerque will be considered
in determining whether Ponca discriminated in price as to five-cent
candy bars, and if so , "\yere the sales at the lower price made in
good faith 1.0 meet an equally Jaw price of a competitor, as recog-
nized by subsection (b) of Section 2 of the Clayton Act, ",5 amended.

37. Panea. buys 2-1-eonnt boxes of fln:-cent bar candies direct from
the mnnufactllrer , including 11:er8hey Chocolate Corporation lars
In('. , S,yeets Company of America , Ho1Jy\\ooc: Brands , JIlC. , P1au-

tel'S nt and Chocolate Company, J ames O. ,Velsh Sales Corp., a.nd
others , at. prices ranging from 72 to 80 cents per box. The Inanu-
factureI' generally aliow a 2 peree.nt discount from these prices if
the account is pa.id "\yithin n, certain period of time , ranging from
10 days to 30 days. These prices "\yere in effect nt. the time of hear-
ings in 19(31. Each of the al1egecl discriminatory candy sales involved
in this proceeding was sold and delivered by Ponea from Ponea
warehouse in Albuquerque or H.oswell after the candy had been re-
ceived from the manufacturer and stored in Ponen s AllJUqnerqne or
1\oswell warehouse. The candy manufacturers last increased their
prices approximately 10 years ago. Prior to that increase, Ponen,

attcmpted to se1l its 24- count five- cent bar c.andy a.t 8;' cents per box.
To meet competition in some. accounts , Ponea reduced the price nc-
corclingly. After the price increase by the manufacturers, Ponea
on the "\yhole , has attempted to sell its 24-connt five-cent bar candy
:in the _Allmqllcrqne trade area at DO cents per box. IImycver , "\\.ith

respect to l1UlllCrous reiai1 stores in Albuquerque , iDcluding \\Tnlgreen
and Slmggs Drug Stores , Ponccl has reduced its pricc of 2- connt
five-cent bar candy to these stores uelmv the DO cent price ,vhich it
Iws char!2:cc1 othel: reini! cHstomerS ill order to meet ,1 lo,yer price
of the Cft dy J:llanl1fnctnrer rn' it competitor ,vholesa.Je candy distrilJll-
tor. Some of the::c (11('s will no'y be disC'llssed.

38. The e"\-idence shows that the snles of the popular bra.nds of
2'.-count :fyc-ccnt bar candy to retail tores in the ..Ubnqucrqne arCH,

is highly. competitiye bet,yeen candy "\yholesalers. Theil' prices to 1'8-

taiJ stores y,l1'Y. In the Albnqnerque al' ei1 , the foJlmving "\yho1e3ale

grocery cornpanies and "\yho1esaJe canely distrilJUt:ol'S aTe competitors
01' Poncn, in selJing 24-connt fi,- cent candy bars to retail stores:
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Kimbell Albnquerqne Company, Chades THeld Company, \"oci-
atec1 Grocers , Rocky :JI01llta,in ,Yholesale Company Inc. , Valley
Distributing Company, .:-\..1en Candy Company, ,mc1 Gholson 131'oth-
rs. These companies also purchase their candy dircct from the

manufactnrer at the same price that POllea pays nurl "rith the same
:2 percent discount for prompt payment. These prices range from 7
cents per box for boxes of 2+ bars to SO cents per box for tbe marc
popular brands snch as IIershey, Tootsic Roll , :Milky 'Y,t)', :3nirker
3 3111sknteers, BllttedingeL and Baby Ruth.

3D. Kirnbell \.llm(1l1el'qne Company is a ,Yholesale groccry com-
pany, carryjng a. full line of groceries and candies. It maintains 
y,are-house in .Albuquerque. It: Cllstomers are retail gl'ocer ' stores

but it sells to other types of retail stores ns Iyell. In October. 10;")D.

Kimbell purchased the Ch,lrJes IHe.ld Comp8.ny, l ,yholesale gro-

cery c.ompany then doing bllsille s in Ke,y )'1exico. )dtel' Kirnbel1
PUl'C1HlSed the Chal'es IIfeld Company in OriobcL H)3D , it merged
t.he Ilfeld Company into its OIYlJ business. Kimhell \.llmquerque
Company had been openl1ing in \ Ibuquerql1e prior to its rJlrchasc.
of the Charles Ilfe1d Company. :During ilS operation. the Charles
I1felc1 Company made it it practice to distribute ITeekly price lists
to its CllSLOllwrs. These price lists ,yere printed on its regl1!:ll order
forms. On this price list, an items of mel'('hfmdise offcred for sale
including candy, ,yere listeel at the. " cost"' pricE' to Ilfeld before nl-
10lnmce of the :2 per cent (liscount al1o\'rec1 by the manufacturer for
prompt. payment. This "cost." price ,y lS 1'11f' price charp-' pel b " the,

manufacturer to Ilfelc1 for the cundy or other nwrchandj c before

disconnt for prompt payment. ,Vhen l\"i11be11 Albuquprqne Com-
pany pun:hasc(l thc business of Charles llfeld Company in ID5D
Kimbell continncd this pricing practice, find ame '''HS in eiTect at
tIle. time of hearings lwrein. The "cost " price Sl1O\\11 on the price list
and oreler form, plus an up-charge 01' mark- up ndded lJ ' Kimbell is
the. amount or price charged by Kimbel1 AJbuquerqne Company tn
its retail customers for cand ' and otIwr merC'handise sol(l to them.
This price list is di3tribute(1 ,yeekly by Kilnbell to its c113tom('r rc-
tail stores and lists the cost of 2 J-C'onllt boxes of fi,T- cent cand:,"

bars nt prices ranging" flOln7:: cent:: to SO cents pel' box for the
morc popular brands.. These prices are the snme price" chargC'c1 b
the mam1factlllf'r to IJ onc l for the al1e. brands and t:,'pes of bar
candies. To snch amonnt (72 cents to 80 cents per box of bar candy)
and the cost. of other merchanr1isp : aTe added the. np- chnrge as 1ist-
ed on 1':i2nlwllOs \'. rckly price li:"l (RX 3Bi. THl\J::1ng- from 8 per-
cent on ,,-eekly pnrc.hases of $1500 or les:; , dOITn to l1j2 percent on




