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any sale of respondents ' products to any such buyer for his
mvn aecount..

2. Paying or contract.ing for the p,lyment of anything of
nl1ue to or for the benefit of any cnstomer of respondents as
compensation 01' in consideration for any servic.es or fHci1itie
furnished by or through such cllstOlner, in connection \vitlt
the offering for salE, salE or distribution of any of respond-
ents ' products , unless such payment or c.onsicleratiol1 is made
available on proportionally equal terms to all other customers
competing in the distribution of such products \,jth the
favored c.ustomer.

It is furtheT orcle'ied That, with the exception of fmdings numbered
10;'5 through 110 \vhich have not been reviewed , the initial decision

as Inodifiecl, be, and it hereby is , adopted as the decision of the
Commission.

It i 8 further O/ylered That respondents Tillie Lewis Foods, Inc.
(formerly Flotil Products, Inc. ), Mrs. :\Ieyer L. Lewis , Albert S.
Heiser and A,iJmr H. Heiser shall , within sixty (60) days after serv-
ice npon them of this order, file with the COlInnission a report, in
writing, setting forth in detail the manner and form in ",hich they
have c.omplied ",yith the order to cease and desist set forth herein.

Commissioner Elman s views are set fOlih in 11 separate opinion.
Commissioner facInt.:yre dissented in part. Commissioner Heiny did
not participate for the reason he did not hear oral argument.

TIlE J\L\TTER OF

ALFONSO GIOIA & SONS , nc.
ORDER, ETC., IX REGARD TO THE ALLEGED nOL"\TIO OF SECS. 2(fl), 2(cb,

m 2(6) OF THE CLAYTON ACT

Doc7cet 7790 , Complaint Feb. 1960-DeC'8Ion , June 30, 196-1

Consent order requiring a macaroni manufHcturer in Rochester, , to cease dis-
criminating in price by such practices as giving to some customers substantial
discounts on certain of its products and free goods, but not to other customers
competing with them , in violation of Sec. 2 (a) of the Clayton Act; making
payments for adyertising or other services furnished in connection with the
sale of its products to some customers but not to their competitors , thus
violating Sec. 2(d); and furnishing demonstrators to certain customers while
not furnishing proportionally equal senkes to all other competing pur-
chasers, in dolation of Sec. 2(e).

313-121--70--
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OnOEH R.EOPENIXG PROCEEDIXG

FEBRCAHY 8 , 1963

The Commission having issned on October 21 1960 C57 F. C. 964j,

its decision adopting as its own the initial decision of the hear-
ing examiner in this matter accepting all agreement containing a con-
sent order to cease and desist therctofore e,xecutecl by respondent and
counsel in support or the complaint; lnd
The Commission , upon petition of respondent, 118xing determined

that the public interest requires that its aforesaid decision or October
, 1960 , be vacated and set aside, thereby reinstating the initial deci-

sion or t,he heaTing examiner; and
The Commission being or the opinion that hy reason of the f-ing or

its aforesaid petition , respondent has j\'aived notice and opportunity
for hearing thereon:

It is ordered That this proceeding be, and it hereby is , reopened.
It is /,urthel' ordered That the Commission s decision of October 21

1960, adopting as its 0"\'11 the initial decision of the hearing examiner
) and it he.reby is , vacated and set aside.
It i8 f"rther o"deTed That the date on which the initial decision of

the hearing exmniner, as reinstated by the order herein , would other-
wise become the decision of the 0011n1i8sion be, and it hereby is, ex-

tended until further order of the Commission.

DECISIUX OF THE CO::DIISSlOX \XD OHDEH

CO::IPLL\.XCE

TO FILE HEPORT OF

The Commission , for reason of the public interest cited in its order
of Februa.ry 8 : 19G2 , having by said order reopened this proceeding:
having thereby YHcated and set aside its decision of October 21 , 1960

C57 F. C. 964J, which had adopted as its own the initial decision of
the hearing examiner in thjs matter, and haying thereby reinstated
said initial decision; and also having t.hereby further ordered that
the date on 'Ivhich the initial decision of the hearing examiner , as so

reinstated , iyould otheriYise become the decision of the Commission be
pxtenclcd until further order of the COlTl1113Sion; fl1d

That lllattcr now coming on to be hea-rc1 by the COlnmis ion sua
sponte and it appearing to the Commission that it i'\ould be in t.he

public. interest nOiY to adopt. as the Commission s Oiyn decision the

init1aJ decision of the hearing examincr

, \\,

hic11 initial decision accepted
an ngreen1cnt ccntaining a con t'nt orcler to ecasE', and desist t.heretofore
exec.uted by responc1e-nt n,nd counsel in sl1pport of tl12 complaint; nm"
therefore
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it .i8 ordered That. the initial decision of the hearing examiner be
and it hereby is, adopted as the. decision of the Commission.

It is flwther on/ereel That respondent sha11 , "ithin sixty (GO) days
after service upon it. of this order, file 'iyith t.he Commission a report
in "Titing setting forth in detail the 1nanne1' and fonn in '\yhich it
has complied with the order to cease and desist.

Ix THE J\IATTER OF

EKCO PRODDCTS CmIPANY

(JTDEH , OPIXIOX!3 , ETC. IX REG.-\RD TO THE c\LLEGED YIOL\TIOK OF SEe. 7 OF
THE CLAYTON ACT

Docket 8122. Complaint , SCjJt. 2G, 1960-JJeci8ioli , June 30 , 196-1

Order requiring the nation s largest producer of baking pans for commercial and
indl1striall1se , also a large pror1ucer of commercinl meat-hanrlling €ql1ipment
ti1l'ware and cutlery, with plants in many states and Canada and which , in
the ten years 1950 to 1959, inclusive , had more than doubled the size 'of its
operations largely as a result of acquiring the assets and stock of some two
dozen operating cOIlcerns , to divest itself of assets acquired as a result of
its acquisition in 1954 of the l\IcClintock Manufacturing Co. a relatively
small concern which had a monopoly in the production of commercial meat-
bandling equipment-including (1) trade names and secrets , patents, cus-
tomer lists , inventories , supply and reqnirements contracts , toots, patterns
etc., used in the manufacture or sale of commercial meat-handling equipment;
(2) all other assets peculiar to such manufacture and sale but excepting
assets not peculiar thereto; and (3) all other assets necessary to reconstitute

::UcClintock as a going concern and effective competitor; and for one year
to furnish such technical and marketing assistance as might be requested by
:\IcClintock; and for 20 years to refrain from acquiring 'stock or assets of any
corporation manufacturing or sellng commercial meat-halldliug equipment
without prior approval of the Commission.

COMPLAIXT

The Fec1eral Trade Commission , having reason to believe that the
party respondent named in the caption hereof, and hereinafter JllOre
particularly designated and described , has violated and is now violat-
ing the provisions of Section 7 of the Clayton Act (D. , Title 15

Sec. 18) as amended and approved Decenlber 29 1950 , hereby issues its
complaint, pursuant to Section 11 of the aforesaid Act (D. C. Title

, Sec. 21) charging as fol1ows:
P ARAORAPH 1. Respondent, Ekco Products Company (hereinafter

referred to as "respondent" ) is a corporation organized and exjsting
undcr the laws of the State of Delawam, with its offce and principal
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place of business located at 1949 Xorth Cicero Avenue
, Chicago

Ilinois.
Respondent was originally established in 1888 and was subsequently

incorporated in Illinois on October 6 , 1903 , as Edward ICatzinger Com-
pany. The name Ekco Products Company was adopted in June 1944.
The state of incorporation of respondent ,,-as changeel from 111illois to
Delaware and the assets and business of Ekco Products Company, an
Illinois corporation , were merged into a new Delaware corporation of
the same name effective as of April 29 , 1960.

PAR. 2. The :\IcClintock Manufacturing Company (hereinafter
referred to as "McClintock" ) ,vas , prior to June 30 1954 , a corporation
organized and existing under the laws of the State of California , with
its offce and principal place of business located at 2700 Eastern

A '"enue , Los Angeles , California.
. 3. The Blackman Stamping &. ranufacturing Company (hel

inafter referred to as "Blackllan ) is a corporation organized and
existing under the laws of the State of California , with its offce and
principal place of business located at 2730 East 37th Street , Los
Angeles, California.

PAR 4. Respondent, directly and through various wholly owned
subsidiary corporations , is engaged in the manufacture and sale of
commercial food and meat-handling equipment and containers, kitchen
tools and tinware, cutlery, commercial baking pans , ice cream scoops
and paddles, woodenware, pressure cookers, stainless steel cooking
ut-ensDs and flatware, aluminum-ware, enamelware, clothes dryers
bathroom hardware and accessories , sliding door hardware , and steel
lockers and cabinets.

Respondent is the largest producer in the United States of baking
pans for commercial and industrial use. R.esponclent is also one of the
largest, if not the largest, producers in the United States of kitchen
tools , tinware and cutlery, and is a leading and substantial producer 

many of its other product ReJcs.
Since its acquisition of McClintock in June 1954, respondent has

been the largest and most dominant manufacturer and seller in the
United States of commercial meat-handling equipment. (The term
commercial meat-handling equipment " as hereinafter used in this

complaint, refers to aluminum platters , pans, nncllugs (deep pans)
and metal racks and carts for said platters, pans and lugs, which equip-
ment is used by food supermarkets , chain grocery stores, butchers , meat
markets , smaller grocery stores and others in hand1ing, storing and
transporting meat. ) Also , since the l\fcClintock acquisition , respond-
ent has been a major producer, seller and lessor of rubber greens used
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for decorative purposes in meat markets and meat departments of
other food establishments.

Respondent markets its products uncleI' the following trade names:
Ekeo , A. & J. , :Miracle, Flint , Oyenex , Sta-Brite , Tru- Spot , Katzinger
Ekcoware, Ekco Line, Minute Iop, Diamond , Shore Craft, Geneva
Forge, Pakkawood , l\fary Ann , BocaroJ, Autoyre IcC1intock, Be!:t,
l\:ennatl'Rck , Scottie and "'V orley.

The manufacturing operations of responclent. are conclucted through
its main plant in Chicago , Illinois , and through three operating divi-
sions: Ekeo )laf:sillon Division , with a plant at ::Iassillon , Ohio; Sta
Brite Division, with a plant at Byesyille, Ohio; and McClintock Manu-
facturing Co. Division

, .

with a plant at "'Vhittier , California. In addi-
tion , many of the products sold by respondent are manufactured by
respondent or its subsidiaries at p1ants at the following locations:

Geneva, Kew York Elkhart, Indiana
Lock )Iils, Maine Pica, California

Canton, Ohio Holyoke Jassachusetts
Respondent engages in considerable manufacturing and lnarketing

abroad of many household and commercial products similar to those
produced and sold in the united States. Said foreign business is con-
ducted through wholly o\vned or controlled subsidiaries located in
Canada, England , Germany, Netherlands and Mexico.

In addition to t.he foregoing operat.ions, respondent through wholly
owned subsidiaries engages in glazing, coating, washing and condi-
tioning of bakery pans for commercial bakeries through plants located
at. Chicago, Illinois; San Francisco a,nd Los Angeles: California;
I(:ansas City, Missouri; Seattle, ",Vashington; 31inneapolis , Jlinnesota;
Dallas , Texas; New Orleans, Louisiana; Columbus, Ohio; ,Pittsburgh
Pennsylvania; Fairlawn, Xew Jersey; Baltimore, Maryland; Char-
lotte, North Carolina; Jiami , Florida; Chattanooga, Tennessee; and
in Canada at Toronto, Ontario and Vancouver, British Columbia.

PAR. 5. Respondent , directly and through various wholly owned or
controlled subsidiaries, sells its products and services to some 10 000
customers throughout the T;nited States. Its principal sales divisions
are: The Housewares Division, which handles its household lines of
kitchen tools and utensils , cutlery and related items; the Bakery Divi-
sion , which sells its commercial and institutional bakery pans , equip-
ment and accessories; and another division, which markets bui)cling
hardware and commercial meat handling equipment and accessories.

Respondent' housewal'e products are distributed nat.ionally
throl1ghjoubers , chain groce.ry stores, food sl1permarkets aepartment

tOl'CS , mail order and premium specialty houses , harcbyal'e stores and
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other retail establishment.s. Sales of commercial bakery pans, !?ql1ip-

mel1t and accessories are made directly to commercial and institutional
bakeries as well as through bakery supply jobbers throughout the
country. Commercial meat halldJing equipment, rubboi' greens and
other meat market accessories, are sold by respondent throughout the
United States directly to food supermarkets and chain grocery Hores
and are also distributed through butchcr and meat market snpply
jobbers.

ReS1)ondent sens the products and services clese-ribed in ParagTaphs
Four and Five he.re1n to purchasers thereof Joe-ated in various Stntes
of the Vnited States and in the District of Columbia. In the course

and conduct of its business of producing and selling eaid products and
services, respondent is engaged in commErce , as "commerce" is defined
in the Clayton Act, as amended.

\R. 6. During the ten yenT period bet\,een 1950 and HH59 inclusjyr
respondent has more than doubled the size of its operations. A com-
parison of selected fiwLHcial data of respondent and its domest.ic and
foreign subsidiaries for the period 1950 and 1950 5hm,s the following:

Ptrcen
1950 1969 increu.

et sales--_

------ ---

- $36 759, 142 S73 , .593, 720 100.

Net income before taxes--

-- ;"j

, 8S9, 581 11 371 296 93,
Total assets--

___ -------

- 27 605 190 63 39.5 251 120. G
Net worth

-----

- 19, 193 105 43 714, 050 127. S
During the period between 1950 and 1959 respondent's substantial

increase in size and growth and the diversification of its operations and
product lines haye been accelerated and achieved in large 1l1eaSUl'e as

a result of acquiring the assets and stock of numerous ope.rating con-

cerns. The acquisitions made during this pBrioc1 incJucle the folJO\ying:

:\Ionth and year Company Product

January 195L_

""-- - _

u Lusto Company, Inc- Coppcr cleaners.
November 1951_

- - ----

- ::1inute ::lop Company__

____ .._- - - 

Cellulose sponge mops
May 1952 - U__ - Republic Stamping & Enameling Co- - n- Enameled kitchen utensib
Octulwr 1953___

-----

- Bocaroy Ianuiacturmg Corp- - Disappearing clothes JiDes.
Do_

----.--

- Continental Gem Company_

___" -

-- Tea strainers

February 1954

- -

-- Autoyre Manufacturing Co- - ------- BatlJl"oorn accessories.
June 1954_. - - :\lcClintock Manufacturing Company - Commercial mellt-handliug equip-

ment and rubber greens.
. - Comprcsser1 wood and p1astic cut-

lery and kitchen tool bandles.
3iliconc roating of commerc al bak-

lJlg pans.
Di"fs;or:. of Kilgore, Plastic housewares.

July 19.5--

September 19M--

- Adams Plastics Co., 1nc_----

April 1955

August 1955
August 1956 (wId

February, 1959).
September 195!L-

Do----

---u - Olson Panglaz Co--

"- Houseware-Plastics
Inc.

Shore .:Iachine Corp- - - - _u- - -
Ruby Ligllting Company--

- - -- -- -- Ire cream scoops and paddles.
-- - -.-- Fluorescent lightllg fixtUles.

Do__

___

3eptrmbcl" 1956 (sold h:
1958).

Ja:'Uflry 1957_

-- Kcnnatrack Corporation.

---

u..- - ,5JJdi\;g door hardware lind frames.
- Plasteel Division of P. H. )181JorO' PIss- Plastic bathroom accessories.

tics , Inc.
- Ekco-Alcoa ContaiEers (50% illtl'l"('St)- - - - - A1uminum foil and foil containcrs.

CO:1solid2.tcd C:1:1 Compan:, (80(;6 In- CD-:: containers and p:1ckuging.
terest).

- l\elaloid Company__ - Kitchell stove a:ld table Duns , step
5toO:5 illid serVIng carts.
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:\Tonth and year Company Product

:Febr\lB.ry 1957
July 1957

-----

;:Jay 1958--

------ Worlr.v& CO_
..-- Emro".Iauufacturing Company_

September 1959

___--

December 1959_
January 1960_

__-----

- COIlH1JcrciaI .!ent Handling F.Qu;pmcnt
Line ofBlackmB.l1 Stamping & :\lanufac-
tunng Compan

- Berkeley Ir.dustnes , Inc--

-- Steel Jockers ar::d shclvinf'.
- Beverage can piercel's and wire bot-

tJecap opeucrs.
Commercial meat-handling

equipment.

February 1960_

- Shoe, hat and tie racks , gaTrrcnt
hangers and store display items.

----- J. C. Davis RollilJg Pin Company-- _--- Rolling pins rmd kitchen boards.
- Engineered Kylon Products Company - - - .'ylon pans used ill housewares

and bUllders ' hardware.
..-- Washington Steel Products , Inc__ .--- Cabinet and door hardware and

kitchen cabinet attachments.

In addition to the foregoing acquisitions , respondent hetween 1027
nnd1950 expanded and diversified its operations by the acquisition of
at least eight other companies that were engaged in the manufacture
and sale of household kitchen utensils and t.ools , cutlery, table flatware

,\'

ooc1en handles for cutlery and kitchen tools , nlmninumware, hOllse
,ya.re specialty items, and grade rolled and stamped flab,nre.

PAR. 7. Prior to June 30 , J954 , !vIcClintock was engaged in the busi-
ness of manufacturing commercia.1 meat-handling equipment which
was sold to food supermnrkets , chain grocery stores , fmd to distributors
and jobbers who resold said equipment to butchers, grocery stores
meat markets and other meat handlers. It also produced and sold 01'
leased rubber greens, which are uEed for decoratiyc purposes jn meat
markets and meat departments of other food establjshments.

j\lcClintock owned and operated a large manufacturing plant at
Los Angeles , CaJjfornja, which was ful1;y e,quippecl ,dth machinery.
tools, dies and other :facilities for producing a cumplete line of com-
mercial meat-handling equipment. (As used in this complaint

, "

a ('011-

pJete line" of commercial meat-handling equipment means that the
manufacturer or seller produces or sens all of the various sizes of
aluminum platters , pans, lugs (deep pans) and metal racks and carts
that are generally used by food supermarkets, chain grocery stores
and others in handling meat.

Prior to its acquisition by respondent , ThfcClintoc-k was the lnrgest
producer and seller of aluminum meat-handling platters , pallS and
lugs in the United States. It was also the only manufacturer and mar-
keter of a complete line of said products on a nntional basis. It "-as a
growing and profitable concern and 'vas recognized as the leading and
dominant factor in the production and sale of commercial meat-
handling equipment in t.he 1':nited States. In 1953 , the last complete
yea.r of operations prior to its acquisition , )lc.cJintoc:k' s total sales and
rentals were Sl 496 999 of which $696 R79 represented sales of com-

mercial meat -handling equiprnent. On :,rfay 31 , 1954 one, month before
Ihe acquisidon , the total assets oT :i\cClintock were $716 8i)9.
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l\lcClintock sold and distributed commercialmeat-handlillg equip-
ment and meat-market accessories to purchasers thereof located in
various State.s of the Linitcd States and in the District of Columbia. In
the COllrse and conduct of Hs business, j\icC1intock IYHS engaged in
commerce , as :' commerce" is defined in the Clayton - , as amended.

\H. 8. On or about .J lIne 30, 1954 respondent acquired :lIcClintock
as a going concern , including an of its assets , patent rights , trademarks
trade name , business and good,yil1. The acquisition IYrlS accomplished
by respondent purchasing from yariol1s stockholders a11 of the out
standing capital stock (48 080 shares) of yIcClintock for 8782 082.00.

Subsequently on November 30 , 1954 , 1fcC1intock vms dissolved and
all of its assets were distributed and merged into respondent. Since
this (htD the business of :McClintock, except its rubber grEens rental
husiness has been operated as a division of respondent. In December
19i54, respondent formed a new subsidiary, J\fcClintock Products Com-
pany, whic.h operates the rubber greens business formerly conducted
by IcClintock.

Pxr:. 9. ,Yhile respondent neither made nor sold any products directly
Lompetitivo with commercial meat-handling equipment before th8
acquisition of ::fcClintock, respondent, by virtue of said acquisition
has expanded , diversified and implemented the line of products it
manufactures and sens to , and through , food supermarkets and chain
grocery stores. These establishments constitute onc of the largest
not the largest, class of customers for commercial meat-handling
equipment in the country. Before the acquisition of :McClintock

respondent was one of the leading suppliers of professional-quality
llin:s and other butcher s cutlery to supermarkets and grocery chains.

Respondent also, before said acquisition , sold substantial quantities of
cutlery, kitchen tools and utensils and similar products through super-
markets and groeery chains. Therefore , as a. result of the acquisition
of McClintock , respondent, with its previously established supplier
relationship with supermarkets and chain grocery stores, is in a domi-
nant a,nd commanding position to increase further the monopolistic
position which McClintock held in the commercial meat-handling
equipment field , before it was acquired by respondent.

\R. IO . Prior to :)Iay 9, H)58. a. part of the m-anufacturing opera

t.iolls of Blackman ,yere devoted to the production of a complete line
of commercial ment-hnrHl1ing equipment ,yhich ,YflS sold for use by
food snpc1'markets, chain grocery sLore , butchers , sma.ller grocery
stores. l11f,lt markets and other ment handlers. Blacl;:man s production
(1f cOlllllercial rnent-handling erluipment ',"as sold and distributed
thrm1pJlOut the 1. nited States throug'h a national sales agent Gleason
Sale . Inc. : Los Angrles , CaliJorniJ , ,yhich sold said equipmcnt cli-
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rectly to llsers such as food supermarkets and grocery chains a8 \\ell
as to distributors, market equipment dealers and butcher supply
houses.

Blackman purchased the necessary tools , dies and machinery and
began producing and selling commercial meat-handling equipment
sometime in 1955. In clue course Blackman began ma.nufacturing said
equipment in all of the yarious sizes generally used by food super-
ma.rkets, ehain grocery stores, butchers , and other meat handlers, and
a't. the, time of the acquisition of this phase of its business by respond-
ent , Blackman '\YRS the only manufacture.r, other than respondent.
sho ,,,as producing a complete line of said equipment and offering it
for sale throughout the United States.

During the period from 1955 when it entered the field , until :\1a3' 9,

1958 , Blackman s production and sale of commercial meat-handling
pquipment grew considerably, and Blackman had become a substan6al
competitor of the fcC1intock Division of respondent. Blackl1an

commel'cial1nea-t- handling equipment ,YRS sold and distributed under
the lHune "Dura-Lay , which had become we1l know and accepted in
the t.rade at. the time of the acquisition.

In 19M) the first yeaT in which Blackman produced commercial
meat-handling equipment, its annual sales of said equipment were 

&.p-

proximately $113 000 , with said sales amounting to about $100,000
in 1957 and approxiuwtely $96 000 for the five month period Jan-
uary 1 , through )Ia.y 31 , 1958. Blackman s operations in the commercial
meat-handling equipment business were profitable in each of the
years 19;'36 and ID57 as "en fiS during the last five months of its opera-
tions in J 958.

The commercial meat-handling equiprnent. produced by Bla.ckman
"\as sold and distributed to purchasers thereof located in various

States of the United States and in the District of Columbia. In the
('ourse and conduct of its business of producing and sel1ing said equip.
m('nt , Blackman "..as euga.ged in commerce a:; "commerce" is defined
in the Clayton Act, as amended.

PAR. 11. On or about J\fa.y 1958 , respondent acquired the business
and manufncturing operations of Blackman (levoted to the production
of COlllll1ercial meat handling equipment , including tools and dies, in-
yentories of rnw lnaterials and finished goods , patents a.nd cWotomer

lists , plus an agreement by Blackman not to engage in any way in the
manufacture. and sale of commercial mcat-hanclling equipment, for

fiye years. The acquisition was accomplished through exec-ution of
a purehase and sales agreement under which the nforeme,ntione,d assets

l1c1 properties of Blrckl1fll1 were purchnsecl by respondent for n cash
consideration of 8142 3.35.52.
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Follosring 1.he acquisition from Bhckman , respondent cOlnpletely
l'emoyec1 from the l nitecl States domestic market the commercial
meat-lumdling equipment operations that were acquirecl from
B!ackman.

\R. l . Since its acquisition of :JIcClintoc.k, respondent has en-

gaged in certain flcts and practices and conduct designed to insulate
itseH from competition and to perpetnate its monopohstic position as
t.he largest , most dominant producer and scner of commercial meat--

handling equipment in the United States. One of the most significant
of sneh ads 'was the aCCluisition from Blackman of its C'xpanc1ing

commercial meat- hanc11ing equipment business. \.nother sHch act

'Yn re::pondent s mls\lcce sfHl attempt. to acqllire the C'ommerc.iallneat-
handling eq1l1pment business of another producer ,,'hich came int-o
the market. about the time respondents acquired )IcClintock, and which
is no\\' the sale competitor that eompptes \Y1th respondent on a, national
bnsls in se.Ding commercial meat-handling equipment.

The only nat.ional competitor of rrsponclent in the commercial meat-
han(lling equipment bnsiness at the present time is a small producer
y;hich entered t.he. market on a limited 'basis shortly after respondent
acquired :\IcClintork. It began by producing, and has continued to pro-
duCE' : only the. two sizes of alnminU1ll meat platters , in addition to
metal carts and racks that are most frequently used by food super-

markets , chain grocery stores, butchers and other meat handlers.
Fol1o\Ying its aequi:;ition of :\Ic.CljntoC'k , respOndeJ1t increased prices

on a1l of the various sizes of aluminum meat platters , pans, lugs
ra.eks anel c.arts in its line : exc.ept. that respondent did not increase
prices on its two sizes of aluminunl meat plaNers that were. competi-

tin ,yith the two sizes of said platters procluced and sold by Hs sale
nat.ional competitor. Hesponclent's prices on these t"o items until

recently 11a ve remained the same as its competitor s pric.es.

Through the utilization of a syste.rn of freight equalization, re-

spondent, with its plant in ,Vhittier , Calif0l11ia , has eliminated any
eogTaphicaJ competitive advantage which its on1y national C.01T-

pet.itor had , by .yirtue of haying a plant located nearer to the
Ea.stern , Southern and lvIl(hvcstern markets for commercial meat-
handling equipment in the. l nitec1 States. This has been achieved by
responde.nt absorbing freight , to the extent necessary, to equalize its
delivered prices , in all parts of the Vnited States with the- delivered
prices on the two sizes of aluminum platters pTodncec1 and sold by its
on1y l1fltional c01npetitor.

illce all or aLont Api'ill , lDGO. respondent has further intensified

its ncti,'it.e3 flnd has engaged in certain pl'ice cntting \yhich may .5ub-

stanijt1J1 ' reduce the competitiyE' eflectiyene:'s of. or ultimately elimi
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nat.e , its only national competitor in the commercia,l 11lcat handling
equipment business. Commencing on or about Aprill , 1960 , respond-
ent discont.inued selIing at. the same prices as its only national com-
petitor, and began sel1ing at substantially reduced prices , its two sizes
of alllmilll111 meat-handling platters that are competitive with the tw
sizes of aid platters produced and 201d by its only national com-

petitor. Sa.id price culting action by 1'f'SpOndel1t constitutes a serious
threat to the continued existence of respondent's only nationa.l com-

petitor , 1"rho :found it. necessary, on account of increased costs , to all-
nounce a price increase on its two sizes of aluminum meat-handling
platters about the time when respondent effectuated the aforemen-
tionerl price. reduction.

\R. 13. .At the time of its acquisition, the only competitors of
l\icClintock in the production a,nc1 sale of commercial meat-hanclling
equipment ,,-ere small local manufacturing COnc.erl1S , none of which
Vi-ere produc.ing a complete line of said equipment, and many of ,,-hieh
"..ere. producing said products only as a side line , or on n special order
hasis. The sales made by these small prorlueers ,,-ere prjmarily on a
local basis and the shiu'e of the. market repre entecl by such sales ,yas
inconsequential.

On the other hand , when it ,yas acquired by respondent , :.lcClintock
occupied it- rlominflting a-nd monopolistic position in the production
and sa.le of cmnmereia1 meat-handling equipment in the l:rnited States.
lna.smuch as there ,yerc no other produccrs competing with :THcClin-
tock in manufacturing and selling 11 complete Jine of said equipment
on a national or regiona I basis IcClintoek s sales, at the tiTne it was
flcql1ired , constituted the national market for cOITunercial meat-
handling equipment.

In ID57 the total sales of commf'lcial meat handling equipment by

the three produeers which ma.rketed said equipment on a national
basis amounted to about $1 278 150. The total sales of said equipment
! 1m! yeaI' by the :lIcClintock Di dsion of respondent represented
SL06-: 160 , or an 83.3 pel' cent share. of the national market. Black-
mnn s sales of commcrcial meat.-handling equipment in 19;')7 were
899 090 , representing 7.8 per cent of the national market. On this
basis, therefore, responclenfs share of the national market ,yftS in-
crea e(l to D1.1 per cent , foJlm,ing jL: acquisition of the commercial
meat- han(1Jing equipment business of BJad::man in )iay 105S.

\R. 1-:. Respondent. has Y10Jated Scct.ion 7 of the CJnyton Act, as
nmenc1f't in that the ncqllisition of the stoek , assets , ancl business of
l\IcClintock , as ,yeJl as the acquisition of the commcrc1al meat-han-
cHing equipment, as ets and business of Blackman. as described :in
Paragl'nphs Eight and Ele,- en hereof , may have the effect of sub-
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stantiaDy lessening competition or tending to crente fL monopoly in
the production and sale of commercial meat-hand1ing equipment in
the Vnited States , Or in various parts thereof.

lo1'e specificaJly, the aforesaid effects include the actual 01' potential
lessening of cOlnpetition or a tendency to ereate a monoply in the fol-
lowing ways , among others:

(a) Actual and potential COIn petition generally in the procll!ction
and sale of c0111nercia,lmca.t-handIing equipment has been or may be
substantiaJly lessened.

(b) YlcC1intock and B1ackman haye been permanently eliminatecl
a.s independent competitive factors in the production and sale of com-
mercial meat-handling equipment.

(c) The only national competitor of respondent , as weJl as any po-
tential future competitors, in the commereia.l meat-handIif\ equip-
ment field have been or may be foreclosed from competing with re-
spondent because of anyone , or more , or a.ll of the following factors;

1. Respondent's financial and economic strength;
2. Respon(lent s power an(l ability to control prices, terms nnd C011-

ditions of sale on commercial meat-handling equipment, particl1lnrly
through the use of pricing practices that ha.ye the effect of lesseJ1ing,
restricting, restraining or eliminating competi6on:
3. Hespondent's dominant and monopolistic position as t.he only

manufacturer and seller of a "complet.e linc" of comnlercial meat-
handling equipment; and

4. Hesponclent's denlonstrated abilit.y t.o eliminat.e competition by
acquiring or buying out competing producers and sellers of commercial
meat-handling equipment.

(cl) Actual and potential competition between distributors and job-
bers of commercial meat-handling equipment has been , or may be , snb-
stantially lessened or elilnina.ted;

(e) By reason of the aforesaid acquisitions , respondent has acquired
and been placed in a dominant andmonopolistie position in t.he pro-
duction and sale of commercial meat-handling equipment in the United
States;

(f) By reason of the aforesaid acquisitions , respondent is the only
producer and seller in the l,Tnitecl States of certain types and sizes of
commerc.ial meat-handling equipment;

(g) By reason of t.he aforesaid acquisitions, competition has been
elimina.ted between ::IcClintock and Blackman in the pl'oclnction and
sale of commerciallneat.-handling equipment:

(h) Xew entrants into the, business of IJrodnc111g' and Eelling com-
merci8.1 mellt-handling equipment halTe been , or E1UY be , discouraged or
inhilJit.ec1 because of ihe (lominant au(1 monopolistic position , iinnncial
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resonrces find economic power of respondent and because of the sub-
i:tantiaJ costs involved in esttLblishing nUlllldactur:ing faeili6es and
in breaking into and gaining a share of the c01111e1'cin1 meat-handling
equipment market;

(i) By reason of the aforesaid acquisitions, concentration gen-
era.lly in the commercial meat-handling equipment busincs:: has been
greatly increased; one of responclenfs two national competitors in

the field has been eliminated; tlnd respondent's capital resources

operating facilities and economic power generally haTe been sub-
st.antia11y increased; and

(j) By reason of the aforcsaill acquisitions , respondent has acquired
the manufacturing facilities , the market position and the dominant
ability to monopolize or tend to monopolize the market for c.ommercia.l
mea, handling c.quipment in the l,-;nitec1 States and various parts
thereof.

PAR. 15. The aforesaid acquisitions , aets and praetices of respondent,
as hereinbefore alleged and set forth, constitute violations of Section
7 of the Clayton Act (U. c. Title 15 , Sec. 18) as amended and ap-
proved December 29 , 1950.

Mr. William J. Boyd, J1'. and 11h. Peter Jeffr-y supporting the
cOlnplaint.

Mayer, Friedlich , Spiess , Tiel'ey, Brown d3 Platt Chicago , Ill. by
iJII'. Leo F. Tie,'ney, Mr. Bryson P. Bwnham and Mr. Robel't W. Pat-
terwn of Chicago , Ill. for respondent.

IXITL\L DECISIOX BY Lom:x H. L. \LTGJ-rLIX , I-IK\RIXG EX"\JIIKEH

i\:at1Jl'e of the Pi' occe(hng-The Is8u('8

In this ease it is alleged in the complaint , flncl deniecl in the ans\Yer
that respondent corporat;jon , EkeD Products Company (hereinafter for
brcvity referred to eit her as Ekeo or as re:oponclent), has violatecl 7 of
the Clayton Act , as amended , and a ppl'owd December 2D , 1 D50, 15

A. 918. The bra acquisitions made by respondent , \yhich are
alleged to constitute snch violation, arc (1) its conglOlnerate aC(luisi-

tion in 1954 of the ::IcClintock Ianufacturing Company (hercinafter
for brevity referred to as McClintock), which had been theretofore en-
gageel , among otller things , in the lnanufacturc , sale and distribution

1 The innuenc10 of tile complaint also proverly refc:'s to its i suance pl1l'S,lant to 

of the Clf!yton Ad, as amenclec1 (15 U. A. S 21) which is the p:' ocer1urul s ction of

said act. Since no procedural questions undcr 511i(1 section 11ave been raised herein, it will
not be fUl'tlJel' referred to in tlJi5 initial (1eeision . ),!any t)\1estions relating to eddenee and
procedure under the Administrative Procedure ..et , however, have been raised by counsel
Ilnd determined by numerous ru1ings and orders in the course of this litigation.
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of cOlllnereial l1E'at-hfllc11ing eqllipmcnt\ 1..hic11 is the line of com-
merce involved; and un iis subsequent horizontal acquisition of those
partic-ubI' assets of Blftckmnn Stamping & )'Iannlaetul'ing Company
(hereimdter for brevity referred to as Blackman), which it had used
in its compe-t,it1on \yit.h respondent in t.he same type of bU.3iness for
morc t.hnn t\yO yeflrs prior tot he time respondent purchased such

assets on )lay 9 , 1968.
UncleI' the pJeadings , and as the cnse \'ias nctm1.1y tried , the only

basic issue in substnnt,ial c1Jspl1te is whether the facts establish with
re,asonable probability that the said acqllisitions by respondent in
sneh 1ine of commerce , and its acti,-jtics in SLlch lmsiuess , conc:titute a
violat.ion or violations of said S 7, as amenc1ec1, There. is no essenbal
dispute (1) as to the status , cbarader aud extent of the business of the
three respective corporate organizations illyolyed in the t,\"o mergel'
(2) that sueh eorporations arc , or at. mnterial t;mes have been , engaged

in interstate commerce; (3) as to y"hnt constitutes the rele' ant geo-
graphic ma.rket or (4) t.he line of commerce involved; ,Ind (5) that
respondent did effect the said two acqnisitions,

Counsel support.ing the complaint insist, in substance , that the evi-
dence establishes that respondent, corporation in its totality is far
larger and more finmwiaHy pmTerful than any of its competitors in the
line of commerce involved herein: thnt the aforesaid acquisition , as
,yel1 as t.he various aets of respondent al1egec1Jy related there. , which
arc hereinafter referred to briefly, were and are unlawfully pre(1atol'Y

in eharacter and haTe. the effect of substantia11y lessening competi-
tion or tending; to create a monopoly as prohibited by said S 7 , as

amended; and , therefore , such evidence justifies and requires the is-
suance of nn extremely brond andl1an:11 ordcr of divestiture of :.IcClin-
tack by EkeD , a1t.1rmgh stich orcler is not demanded of the Blackman
assets since the, same are no,, nonexistent for purposes of such an
order.

The material language of said section which is contailJul in its first puragraph is as
follows: "That no corporation engaged ill commerce shan acquire , directly or ;nrlirectly,
the whole or any part of the stock + " , and no corporation subject to thp jtl'isdiction
of the Federal Trade Commission sha11 acquire the whole 01' any part of the i\s ets of

nnotber corporntion engaged also in commerce, where in any line of COIDmercc in any

section of the COUtltn' , the effect of ;:ucll acquisition jJH\ ' he snbslunti:I1I \' to les;;en competi-
tion , or to tend to create B. monopoly,

The following lftnguage in the third paragraph of said section is not material to the
issues of the proceeding', but is releva.nt to any possible impliCfltion or inference that the
numerous other acquisitions and O'H'r- all corporate structure of respondent not charged
in the complaint as violations of 7 are unlawful: '''' .. .. rKothiugJ contained in this
scction !shal1) prevent a corporatioll cngaged in commerce fmm causing the formation
of subsidiary corporations for the actual carrYJJ1g' on of their immediate lawful business,
or t11e natural and Jegitimatl' branche;: or extensions tl1ereof, or from owning: and holding
aJJ or Ii part of the stock of such s1Jbsi(liary corporations whcn tJJe effeet of such forma-
tion is not to substantiaIIy lessen competition,
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Respandent., hawever, in denying the charges contends, in sub.
stance, that each of its twO' questionecl acquisitions has been la,vfuJ1y
made and that the evidence fails t.a shmv e.ither that it has established a
monO'paly 0'1' that there is any reasO'nable prabability there ,1'il1 be
any sueh allegeclunlawful mO'nopolistic dIect in the future. Among
ather matters presented in support af its pasitian , respondent argues
that the e,vidence establishes that there is and can be nO' tendency
tmrard monopoly in this type of business becau:;e the 1 ine af cammerce
is of such :1 nature that entry into it is comparati1'ely easy; that 11ane

of the products in this line af commerce require any large investment
far the necessary presses , dies and taO'ls for their manufacture; and
that there ,yere already, and still are , substantird competitors actllfllly
engaged to' same extent in the business , and that there aTe many others
whO' present.ly haye the potentifllity of engaging competitively at any
tinle in this line af commerce. It further asserts t.hat re.1abye to' its
acquisition of the Blackman assets , any order of divestiture ,\ould be
nloot (as to which contention counsel supparting the c.omplaint hrnte
taeitly conceded) ; that its prior acquisition of i'dcClintock made 110'

cha.nge in the cmnpet1tlve market then existing, Hlld there is no evidence
of any unlawful acts 011 its part subsequent thereto upon which di, esti-
ture of fcClintock can be lawfully premised. It further contends that

in any event certain portions of the order of divestit.ure as to' :\IcClin-
tock prapO'sed by coullse, l supporting the, complaint are "ith011t anlhnr-
it.Y of la".

In this initial decision , on the ,yhale record , it is found and deter-
mined that counsel supparting the complnint , J-mying the burden nf
proO'f s haye fa.iled to establish by substantial evidence any legal basis
for diyestiturc under 7 of the Clayton Act , and the complaint herem
is t.herefore dismissed. But , as hereinafter set forth , the t111eged acts of
respondent. after its acquisition af :\IcClintock in lD;')J may lJe sllch as
to wa.rrant tt proceeding under Section i5 of the Federal Trade Com-
mission ,Act, as ,yell as under the Clflyton Act , as amcnded by the
Robinson-PaJman Act. ,Yit.hout rxpressing any opinion, ha\Ye1'er

eit.her as to the administrative advisability of sHch a proceeding 0'1' as

to the rnerits of any facts which might therein be adjudicat.ively pre-
senred; this dismissal aJ the present eampJnint , by lts very nature , is

without prejudice to any such furt,her proceeding flS the C()nllnis ion in
its wisdom may deem is required.

8 Sf'ction 7(c) of tbe Administrati\'e Procedure Act (J5 L. A. l006(c)), find the

Commission s Rules of Practice for Adjudicative Proceedings , forme!'ly , aDcl now
:12 (a).
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HistoiY of the Litigation

The Commission issued its eomplaint herein on September 26 , 1960
and it ,yas thereafter duly served upon respondent. ,Vhen the C.Ol1.
plaint issued , t.he undersig11ecl hearing examiner ",vas appointed to
take the test.imony, receive C\Ticlence and perform all other clut.ies
aut.horized by la"\y. On ember 2 , 19GO , respondent mm-ed for all
extension of time to plead , and also requesteel that if a motion ' were
filed by it, a elate should be set for oral argument thereon. On 1\'ove11-
bcr 3 , 1960 , respondent was granted to December 5 , 1960 , to plead.

Hespol1c1ent , within the time granted therefor, fied its motion to
strike those c.ollsidel'able portions of the compla,int which related to
the acquisition of ::IeClintock , together \yith a motion for extended
time to nns"\ycr the remaining portions of the complaint. These motions
were opposcd by an anS',eJ' filed December H , 1960 , by counsel sup-
porting the cOlnplaint and thereafter , 011 .Tanuary 19, 1961 , the ex-
aminer heard oral argllments on the motion to strike. On ::1arch 9 1961
after clue consideration , the examiner deniec1l'espondent' s said motion
to strike and thereupon set April1 1961 , as the time fOol' iiling ans"\\-

to the complaint in its entirety as administratively approved and issued
by the C011mission.

J1espondent , on March 20 , 1961 , fiJed a request for lea,e to file an
interlocutory appeal from this order and also requested the Commis-
sion for a corresponding extension of time to answer. Counsel support-
ing the complaint then filed their ,answer brief before the Commission
and respondent filed a reply brief thereto. On April 10 , 1961 , the Com-
mission denied the respondent's request for an interlocutory appeal

on the ground that respondent had made no showing that the Com-
mission in issuing its complaint had erred in its administrative deci-
sion that it had reason to believe re.spondent's acquisition of J\IcClin-
toek Ianufacturing Company violated S 7 of the Clayton Act , and on
the further grounds that the appeal was premature a,nd not one to be
gra.nted under the Commission s Rules of Practice.
On April 11 , 1961, respondent promptly fied its answer to the

complflint.
The presentation of the C01lmission s case in chief required some

23 days of trial on and between August 7, 19CH , and September 18
19G2. Hearings were held in the cities of ,Yashington , D. , Chica.go
Illinois, Detroit , :l\ichigan, and Los Angeles and San Francisco
California. A nmnber of objections, motions and other lnatters were
prcse,nted and detennined by the examiner during the course of those
hearings. Specific a,nd detailed references to most such matters are
Illnecessary to be recited herein) but reference is made herein to certain
matters that bear materially upon this decision.
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After 15 hearings had been held in four of the said cities, on Novem-
ber 28, 1961 , counsel supporting the complaint requested the Com-
mission for permission to file their interlocutory appeal, raising ques-
tions as to various rulings made by the examiner during the hearings
rejecting certain proffered evidence and, in the alternative, praying
that the Commission either amend the complaint, or direct its amend-
meut, in numerous substantial and specific particulars which would
have injected additional issues into the complaint by expanding the
lines of connneree, thereby broadening the other issues on which
the case had theretofore been partiany and extensively tried. In practi-
cal effect , it would have necessitated a retri,d from the beginning or due
process of law would have been denied to respondent. Respondent
filed a reply to the said request for permission to appeal and, on J anu-
ary 24, 1962 , the Commission denied such request for interlocutory
appeal fl'3 llujnstified under its Rules of Practi('c and nbo denied COUll-
:cls : a1ternntiyc rcquest. for numCTOllS flTnenc1ments to the complaint
apparently confirming its earlier administrntiyc c1etcTlnination as to
the n:11-n1'e nncl bn'adth of the charges it desired to haY8 tried in this
))l' oceediJlg'.

ejectec1 nmendments, if allOlnxl , y,-auld have extensively
broadene.d the allcgec1lines of COJ11Jnerce by including commercial bak-
ing pans and rubber greens. The .latter are a.rtificial vcgctrlbles used to
decorate meat displays to the retail trade. Neither of these types of

products had been alleged in the complaint to constitute any part
of the line. of C011merce set forth therein and, in fact, are ent.irely
irrelevant thereto as is hereinafter found.

At the Jast hearing of evidence on September 18 , 1962 , the case in
chief I'' as rested. Respondent then rest.ed its defense without presenting
a.ny evidence , conditioned only upon the examjner s deferred rulings
on certain offers of evidence made late in the trial by counsel support-
ing the comp1a,int. Such offers in due course wer8 rejected by an order
issued December 10 , 19G2 , whereby respondent' s rest became absolute
(R. 2866-2873), and by the said order the examiner therefore ,,1so
:formally closed the case for the reception of evidence.

During s;lic1last hearing on September 18 , 1962 , counsel supporting
tho complaint, prior to resting the case-in-chief, moved thflt the
he,aril1g exmnine.r t.ake offcial notiee of the Commission s " eport
on Corporate IeTgel'!" and Acquisitions , I\Ia,y 1955 ' which respo:lc1ent
opposed only insofar as it "would tend to p,sta,blish speeific fgc.s jn
issue. The examiner, by a comprehensive \yrittell order cbtecl December

, 1 f)G , granted said motion in pa.rt. -a,nel denied it in part, in substance
agreeing to take offcial notice of sflid report as hackground evi(lence
but r8fn:;ing to offcially notice such certain requested particular por-

213-121--70--
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tions thereof as proof of any specific facts in actual contest in this
proceeding.

Pursua.nt to leave granted, counsel for the parties on J anua.ry 25

and 28 , 1963 , filed their respective proposed findings and conc.usions
together with supporting briefs. Counse.l suppor6ng the complaint a.Jo
filed their proposed order of divestiture. Also , by further leave granted
on .January 21 , 1963 , each of the parties thereafter filed their respec-

tive objections to the maHers theretofore proposed by the other, the
Answer" of counsel supporting the complaint being flIed on Februal'Y

, 1963 , and the "Objections" of respondent being filed on February
, H)63. Counsel supporting the comphtint meanwhile- on anuary 25

had filed their "In Camera Schedules Supplementing Proposed Find-
ings of Fact:' etc" and npon l'bnHlry 2G respondent filed an "

Camera l\femoranc1um in Opposition to Certain Findings Proposed by
Counsel Supporting the COllplaint : together with a Reply brief.

Case S?dnnitted Celwi'olly and Considered Upon the lVhole Re()o,'

This case has been submitted generally for initinl decision and
not upon an interlocutory mot.ion to dismiss under 6 (e) of the Com-
mission s Rnles of l:: l'actlce for --"djl1di( Htive Proceedings , and the evi-
dence has 111cre1'ore been e.valuated \yeig-hed and conside.re.c and is
decided herein upon the merits with applicable legal pl'inciple

The record herein consists of L trnn c.ript of eyidence of 2873 pages
and some 400 docnmentary exhibits. Some 34 '\\ itnes es testified. C0U11-

5el supporting the complaint has submitted 253 proposed findings
while respondent has submitted 78. :.lany of these proposed findings
based upon considerable evidence, now become immaferial to decision
in view of the H'l'Y recent opinion of the Suprcme Court in nited
Statc8 The PhiZcr,delphia Vational BaTik: et al derided .Julle. 17
1963 , not yet ofIicially reported , but found set forth in fnll in BKA'
Antitrust and Trade R.cgulation R.eport o. 101 , June 18 1963

, pp.

7 to incln iYe. \VhiJe this dec.ision involved bank mergel" : and
other provisions of Jft\y than S 7 were involved , in the course of the
opinion the. COUI'I I afteT reviC\ying the legislrtive history of the 1950
amendme.nts to , and with refeTence to many pertinent cOlni c1eci-

sion , including United State8 v. BtOu' n Shoe O(). 17. 8. 37(1 r.

29,1 , heJd (p. X-19) :

This intellse Congressional concern witll the trend to\yanl concentration \'- ar-
rants cli."pC'n"ing, in cC'rtain eases. with elaborate proof of markC't strncture. llHU'
ket beha,- io1' or probable Rnti-competitiyc effects. Sprciftcally-, we think that fl
merger which produces a :frm controJ1ng an undue percentage share of the 1'e1e-

yalJt market, and results in a significant increase in the COnC€lltration of firms ill
that market , is so inherentl:v likely to lessen competition subst:mtially that it must
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be enjoined in the absence of eyidence clearly showing that the merger is
Dot likely to ha,e such anti-competiti,e effects. '" '" 

':'

Such a test lightens the burden of proving ilegality only with respect to mer-
gers whtQse size makes them inherently suspect in light of Congress' desig'u in

7 to prevent undue concentration. * * *
The merger of appellees wil result in a single bank's controlling fit least

30% Qf ,the commercial banking business in. the four-county Philadelphia metro-
politan .area. 'Without attempting to specify the smallest market share which
,,,ould -still be considered to threaten undue concentration , \Y€ are clear that
30% prescnts that threat. '" * ,.

W11ile this recent decision involves only a horizontal merger , the
opinion makes clear, as have earlier decisions , that all mergers are ,,,ith-
in the contemp1ation of the 1950 amendments to S 7 and the above-
quoted principles undoubtedly app1y to the case at bar which has been
mostly concerned ,rith evidence purporting to show "market behavior
and "probable anti-competitive eire.cts.

In the case at bar the prouf establishes that, prior jts acquisition
by Ekco in 195'1, MeC1intock had approximate1y 98% of business dons
on the national seale in tIle line of C0l1111181'C8 involved herein (exclud-

ing a few companies doing business on a. local or limited basis). Ekeo
sha.rc, ,yhile shrinking somewhat during Blackman s . hOl't boom and
Chesley s near monopoly in the Detroit distribution area 11a8 ag,1in

reached a percentage of such national business subst.antially approxi-
Hlating what JIcClintoek had when Ekeo acquired it. ,V11i1e there are
some minor disputes , there is no doubt that :.lcCJintock, in its day,
held , and Ekeo now holds the lion s share of the total productioll Hnd

sale of the products in question. Therefore , such substantially nllCOll-
Ldict.ed facts now appear to have established a prima facio ('a ill

support of the complaint, except as the facts in cYic1ence estab1ish

that by the very nature of the business there is no. reasonable proha-
bility that a monopoly exists within the contemplation of , 1S

amended. Of oonrse, counsel for both palties , as well as the exami11er
during the trail were unaware. that such a broad rule \\"ould be laid
down in this recent bank decision and the case was tried and heard
without its benefit.

A decision covering all issues presented in detail is impossible to
pr.epa,re within the very limited time therefor 'which the Commission
has prescribed. But since very substantial parts of the record relate to
nnmerous events occurring subsequent to respondent' s acquisit.ion of
:McClintock, with whjeh a large part of the proposed findings of Ute
parties is concerned , such record and findings may be disreg-:llclccl
11erein without passing upon their merits. This is true not 0111y becau
they reJat.e to post-H-cquisitioned activities of respondent UllIleCeS tlr\'
to ultimate decision , but a.1so because this is a conglomerate mergc



1180 FEDERAL TRADE CO:\LvIISSION DECISIOKS

Initial Decision 65 F.

with special guide lines which are determinative of the case upon con-
sideration of certain basic facts relating to the fundamental nature of
the business which can more briefly be stated. The gist of this case lies
within the ambit of a few basic facts, that respondent has by far the
largest share of the market of the products involved but (1) it does
not make or control the source of the basic mawrials used in such
products ' manufacture , (2) the amount involved for necessary ma-

chinery and tools to manufacture these products is small; and (3) sales
organizations are readily at hand in numerous distributors of various
items to the meat market trade, all of which means easy access to the
markets and buyers.

Many of the proposals submitted by counsel supporting the com-
-plaint are prmnised upon evidence which was rejected according to
basic principles of evidence. This decision must be made upon the
whole record and not upon rejected e,vidence. Thereforc, to grant such
proposals by reconsidm'jng and receiving rejected evidence would
necessarily require reopening and retrying substantially the entire
case in order to afford respondent due process of law , and unduly de-
Jay the TInal determination of this proce,eding. Such proposals, there-
fore, haye been rejected. .A.11 other P1'oposecl finclil1gs of fact, together
with conclusions of law and orders , respectively submitted by t.he
parties , which are not incorporated herein , either verbatim or in sub-
stance and effect , a.re a.lso hereby reje.cted; and any pending oners of
evidence, motions, or objectiolls made during the C0111':36 of the pro-
ceedings , which have not heretofore been e:spressly granted , denied
or overruled , are hereby denied or. overruled.

The hearing examiner has given full , ca.reful and impa.rtial con-
sideration to all testimony, taking into consideration his observation

of the appctlra,ncc, conduct and dcnleanOl' of 8flCh of the yitncsscs
\\ho appeared before him. An docmnents in evidence and stipu1ations
of fact

, '

as ,veU as those facts alleged in the, complaint which arB ad-
mitted in the answeT have been duly considered , aDd flll statements
arguments, proposals allcl briefs of counsel hP"V8 beo1 closely studied
in the 1ight of all the Bvic1cnce. The, exanliner has also cllrefnlly consid-
ered as a matter of judicial notice. the Comn-:issim :mid Ill2port of

1I1a:y 1955 , but only for background purposes in acc:ol'cbnce w.ith his
said ruling of DeCC111ber 10 , 1862. lIe has , 110\HW , J.l:Ilitrd the, findings
herein Inade to those which aTe demned natel'inl f!. c1 rejected those
"hieh se81n relevant to another type of p:!.ceeding 01' e Ulmccess::u'

to this de.cision.

Upon the "\vhole record so considered , t118 h8al' Eg examiner finds
generally that counsel supporting the complaint h8.70 :Eailcd to lYwin-

tain the burden of proof lllcnmbent npon them and hayc failed to



EKCO PRODLCTS co. 1181

1163 Initial Decision

establish by reliable, probative and substantial evidence, and the fair
and reasonable inferences drawn therefrom, the material disputed

issue herein , and therefore finds the,t the charges of the complaint
have not been sustained. More specifically, upon consideration of the.
wI-uJe record, tho hoaTing examiner makes the following

FINDI GS OF FACT

The OOl'porations Invo/med

Ekco Products Company, which for brevity is hereinafter referred
to either as respondent" Or "Ekeo " "\as originally esta.blished as a

business in 1888. On October 6 , 1903 , it became an Illinois corporation
as "Edward I\.atzinger Company." In .June 1944, the corporate name
was shortened by substituting "Ekeo " for the personal name "Edward
Katzinger." It is inferred that "Ekeo" '''as coined from the initials of
the first and surnames of the founder as sct forth in the previous cor-
porate title, and with the syllable " " added in short for "Company.
It is further inferred that this short, distinctive and catching trade
name of "Ekco " was also adopted not only to retl1in the flavor of the
original name but to hold substantial and long- established g-ood will.
In any E',vent the \'ord ':Ekco ' had become so well known it was re-
tained when the corporation was reorganized as a Delaware corpora-
tion on April 29, 1960, as "Ekco Products Company" and all of
respondent' s assets and business were merged into the new Delaware
corporation. Sinc.e bec-Olning a, Dela.ware cor.poration, respondent has
continued to maintain its offce and principal place of business at 1949
North Cicero Street , Chicago, Illinois.

Coun el supporting the compla.int seek to read into this reorgani-

zation of respondent as a Dela.wa,rc corporation sOllicthing sinister
relative to the alleged illegality of the two Inergers involved in this
proceeding. ?oTane such appears , and such suggestion is rejected as
fantRstic, unrealistic., and wholly contrary to the clearly proper and
legitimate c0l1Jorate purposes of respondent in effecting such reorga-
nization under the laws of t.he State. of Delaware.

McClintock Manufacturing Company, hereinafter which for brev-
ity is referred to as "McClintock " ,,"s incorporated April 5 , 1934
a.nd before its sale, to " kco :: on June, 30 , lD54, had been a corporation
organized a.nel exist.ing under the laws of the State of California , with
its offce and principal place of bu illess at 2700 South Eastern
Avcl1w , Los \ngE'lp , California.

The, Blaekman Stamping: & 1\Iauufactl1ring Company, which for
brevity is hereinafter referred to as :' Bla.ckman ': is now and was at
the times ma.terial heret.o , a corporntion organized a.nd existing under
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the laws of the State of California , with its offce and principal place
of business at 2730 East 37th Street, Los Angeles, California.

Interstate Oommene-The Rele ant ;l adcet

There is no dispute as to the fad that respondent is now and at all
times material hereto has been engaged in commerce, as "commerce
is defined in the Clayton Act , as amended. In the course and conduct
of its business respondEmt has produced and sold , and continues to
produce and sell , its products and services to purchasers located in
the various states of the United States and iu the District of Columbia.

n is also undisputed that at the time Ekco a.cq11ired all the stock
and assets of McClintock on Junc 30, 1954, :vrcClintock was engaged
and for lilany years prior thereto had been engaged , in the sale and
distribution of commercial meat-handling equipment and meat mar-
ket accessories in COHllnerce, as "comme.rce" is c1e.fined in the Clayton
Act, as a.lnended , its pllTcl1Rsers being located in the various states of
the United States and in the District of Colmnbill.

Further, it is undisputed that at the time Ekco by pureha28 ac-
quired certain assets of Blackman on :May 9, 1958 , Blackman in the
conrse and conduct of its business of selling a.nd distributing com-
me.rcial meat-handling equipment was engaged , and for fl period of
over two yea.rs prior thereto had been engaged in conllnerce, as " com-

merce" is defined in the Clayton Act, as ameuded , in the sale and dis-
tribution of s11ch products to purchasers thereof located in various

states of the United States and in the District of Columbia. There is
no evidence, however, that Blackman in its other activities herein-
after mure fully referred to , was EO engaged in comlnerce.

It is substantial1y agreed by the parties and it is also found upon
the evidence that the relevant lines of products involved in this pro-
ceeding are sold on a national basis and the entire United States is
therefore the relevant market.

T he Line of C mnm.e1'ce

The relevant 1ine of commerce in this proceeding as substantially
alleged and referred to in Paragraphs Fonr, Seven , and J\ine t.o
Eleven , inclusive, of the CompJaint, and clear1y established by the evi-
dence consists of two sub-lines:

(a) The Inanufacture and sale of anodized aluminull1 platters, pans

and lugs suit.able for storing and tra,nsporting a. variety of commercial
products within a factory, store or warehouse, the use of whjch insofar
as is relevant here consists of the storing and transporting of meats;
and
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(b) The manufacture and sale of metal racks , ,vhich are stationary:
and meta.l carts , \vhich \vith \vheels attached are nlovnble racks, find
which are appropriately used in such prcmises in the storing and trans-
portation of meats.

These two sub-lines of products require different materials and
methods of manufacture. The basic mate.rial nsccl in the manufacture
of the platters , pans and lugs is alnminum , which when anodized by
an electrolytic process makes a product the surface of which is hard
and impervious to organic acids deriving fr01ll raw meats and \yhich
surface ea,sily lends itself to cleaning, does not chip or shatter and
break and by reason of its durability has Jongtime life in spite of the
ordinariJy hard usage it receives in meat handling. On the other hand
ra.cks and carts, which are used rcspectivcly to store or to transport
the platters , pans and lugs in which the meat is placed , are made of
sheet metal shelving held in place by metal tubing, pJus wheels, of

course, in the case of carts. Aluminum i3 not the basic metal used in
the making of racks and carts.

These two lines are complimentary and used in conjunction '\vit,
each other jll the business of lumdling meats. Each on account of its
strength and durability only infrequently needs revlacement and the

replacement market 1'01' such product:: is Yer)' mall and the primary
a.nd important sales are now made to those who are equipping newly
opened supermarkets as 'hereafter more fun)' set forth under the cap-
tion ;; rn,rke.t for the, Line of Commerce.

In order that the c1istinct.on between the difterentlv llamed contain-
ers above referred to ma.y be clearly defined , platters re shallow , being
about thre, fourths of an inch deep and pans are from one to three
inches deep, depending on size of the other dimensjons

, ,,-

hi1e lugs
are 11ueh deepe.r pans , snch depths being dependent on the size, of the
other dimensions and the specific use for ",111('h such lugs UTe intended.
In the trade, models of such products are described and referred to
by the,ir length and bl'eac1fh , ::(ode110:2. , for example, be-ing 10 inches
wiele, by:24 inches long.

The Commission by its order of.J anuHr'y 24 , 1962 , had denied the at
tempt. of counscl supporting the compLtint to inject into t.his case any
ne,y line oJ commCl'ceol' to enlarge by amendment the above- described
line of corrul1el'Ce to include (1) ruhber greens which are artificia.l
vegetnbJes used for decorative purposes in the clisphLY of meat to reta.il
trade. and (2) baking pa.ns which are used for the baking of breads

and p:1stries. It js obvious that baking pans are entirely a different Ene
of commerce and that rubber greens have no direct connection with
pJatters pans and lugs and their storage and transport, which matters
primarily have to do with the behind the scenes of "back roonl" opera-
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tions. It is inferred that even the carts , after wrapped moats have been
tmnsported to and pI aced in seJf -service refrigerators , or other refrig-
erated display cases in the sales area of the store or market, are usually
promptly returned to the cutting room for further use there and not
left to impede the passage of clerks and retail customers through the
aisles of the retail selling areas.

MaTket f01' the Line of OommeTce

For some time prior to the recent trmnenc10us growth in popularity
of seJf-service retail meat operations , and as late as 1954 when Ekco
acquired McClintock, the principal market for aluminum platters
pans and lugs h!Ld been the service type of butcher shop usu!LlIy found
in food stores and m!Lrkets. In this earlier type of butcher shops the

meat was displayed in closed refrigerated cases attended by butchers
who dealt directly with !L111 served the customers by cutting or grind-
ing the me!Lt as selected !Lnd ordered by the customers. This type of

store utilzed aluminum platters and pans primarily for the showing
of uncut or unground meat products in the refrigerated display cases.
TIlls required the manufacturer to provide a lu,l'ge variety of different
sizes of platters and pans to fit the various cuts of meat TIh-ich were on
display as well as to fit them into the various sizes of display cases

then generally in use. Those stores , however, had comparatively EttIe
"back room" 1neat cutting and consequently had at best but 1imited
need for lugs, C:llrts and racks.

Similar to many other businesses there have been significant chal1ges
in the retail meat trade in recent years. COlmnel1cing in the nliddle
1950' s and continuing thcreafter, tl1cre has been a steady and rapid
increase in the 1111111ber of self-service type of supermarkets. Although
not all individual units of a11 grocery chains are supermarkets , the
evidence s110ws that the grocery chains and independents aTe ra.pidly
closing many of their non-supermarket stores and rep1acing them by
const.ructing new a,nd larger stores in the same general trading areas
to conform with supermarket busine-ss needs and pra,ctices.

The increase in seH-service super111arke.ts has resulted in a great
decline in demand for varied smaller sizes of platters and pans but in
an inc.reased demand for carts, racks and lugs and for larger sizes
of platters and pans. ow generally, only a few or the larger dimension
platters and pans are used in the self-service type of IneRt operation.
Chain food stores usually standardized 011 one or two of the larger sizes
of platters and pans for use in their self. service ret.ail meat opel:ations
of all of the stores in the chain , but different chains have standardized
on different sizes.
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At the present time, the principal market for the meat-handling
products just described are new food supermarkets, both chain and
independent, where such products are used principally for the handling
and storing of meat in their "back room" meat cutting and packaging
operations and generally food supermarkets utiJize self-service tech-
niques in their meat Inerchandising. In such self-service retail meat
operations , their meat handling products arc generally utilized only
for the storage of the meat products and the lTIQVCment thereof from
the "back room" to the refrigerated display cases, but ordinarily they
are not used in the display cases themselves.

A "complete line" of platters and pans to service food supermarkets
which now are the principal 11a,rket for these products consists of not
more than seven sizes , and may be as few as four. Even Gleason and
Jayne, Blackman s former salesmen , definitely hostile to respondent
conceded in substance that a large line was not llecessary and a few
large sizes of snch products would be suffcient to meet the demands
of the trade.

Illustrative of the popuJarity of larger sizes, the seven largest di-
mension platters which Ekeo s :\icClintock Division has recently man-
ufactured , for example, constituted 81 % of its total production of plat-
ters for the year 1960, and five of those largest sizes, from 10 to 12
inches wide by 24 to 30 inches long, constituted 74% of said total
production.

The cost of equipping the meat department in an average modern
self-service supermarket is approximately $20 000; of this amount only
about $400 is devoted to the purchase of platters , pans and lugs ,md
only a.pproximately $500 to thc purchase of carts and racks, a total
of or Jess than five per cent of the total cost of such department'

entire meat-handling equipment. The total annual donar value of this
line is but a very small part of the Gross National Product.

Since this comparatively small cost of equipping self-service retail
lneat departments with platters , pans , lugs, carts and racks has not
been shown to have any effect upon the retail prices of meat and there
is no charge or proof in this proceeding that the public at large has
been injured the principal theoretical injuries , hich upon this pro-
ceeding mllst be founc1ec1s'ltb siZenti1w!1 appca.rs to be those which might
probably OCClll' to the supermarkets of the country. The evidence
cOlll crnillg them in this (',lse , ,yithollt more, is fully indicative that
such corporate entities are wen able to look out for their own interests
as to t.he selection and prices of the commodities involved herein.




