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consisting of advertising or other pubJicity furnished by 01'

through respondents, 01' any of them, in a toy cataJog, handbiJ1

eircular, or any other printed publication , serving the purpose of
a buying guide , distributed, directJy or through any corporate or
other device, by said respondents, or any of them, in cOlmectiol1

with the processing, handling, sale or offering for sale, of any
toy, gae or hobby products manufactured , soJd , or offered for
sale by the manufacturer or supplier when the sRiel respondents
know or shouJd know that such payment or consideration is not
made avaiJabJe on proportionaJJy equaJ terms to aJJ other cus-
tomers competing with said respondents in the distribution of
such toy, gmne or hobby products.

It is f"rther ordered That the compJaint as to respondent

Marcus MercantiJe Co. be, and it hereby is, dismissed.
It i8 further ordered That the hearing examiner s initiaJ decision

and order as modified and supplemented by the accompanying opinion
, and it hereby is, adopted as the decision of the Commission.
It i8 further ordered That the respondents subject to the order to

cease and desist shaJJ, within sixty (60) days after service upon them
of this order, fiJe with the Commission a report, in writing, setting
forth il detaiJ the manner and form in which they Jmve complied
\vith said order.

Commissioner Heiny not participating.

Ix THE 1lATIR OF

THE REGINA CORPORATION

ORDER, OPI:NIOX, ETC., IN REGARD TO THE ALLEGED VIOLxnox 010 TJm
FEDERAL THADE CO DIISSlON ACT

JJocket 8323. Complaint JluT. 14, 1DCI-DecisioJi

, .

-1priJ . 1.06-

On1lT reopening and modifying desist order of Oct. 11. 1962 , 61 F.
that "its terms wil be in explicit accord witb" the Commissicn
Gnitles ..\gainst Deceptlye Pricing issued Ja1l. 8, 1964.

S3. so

revised

STATEl':IENT OF CO:iUnSSlOXEH J\L\CIXTYRE

APRIL lDG4

I m'n again compeJled to issue a sepai'ate statement setting forth my
"je,ys on the Commission s action in modifying it cease and c1esi

order in a deceptive pricing ease antedating t.he rcvised Guic1f' issued
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January 8 , 1 U64. In the petition now before us, respondent, Regina
Corporation (Regina), requests that the order be set aside in its
entirety on the ground that the aetivities documented by the reeord 
not constitute rt violation of Section 5 of ,the Federal Trade Commis-
sion Act as presently interpreted by the Commission in the light of t.he
revised Guides. In the alterna6ve, Regina asks that the order be

explieitly 1110difiecl to conform to the new Guides.
In rejecting respondent:s plea that the order be set aside, the, Com-

mission employs rather facile generalizations , glossing over the con-
te,ntion that Reginn, s past aetivitiBs as documented by the record do not
constitute a violation of the la,v as now construed. Sweeping aside
Hegina s arguments on this point, the Commission broadly asserts:

" ':' ,., the ::tamlards emUlciated in the Guides al' e intended to lie prospective
ratber than l'etl'o Vl.ctiYe , ill their application. The public interest \'(oulll not Ul.

s(' rvcd if the Comllis ion were to undertake the time-('onsnrnin! and \1Jsatis-
fnctory trl."k of attemptigg to review , ill the light of I:very new p(\li(' '- r;ronounre-
went. tbe records of all the eases in ,,-hich cease and desist orders han' JJecome
final , in order to asu'rtaiu whetber the records would !;UPl1ort ;l fiwling of Yiolfl-
tion under tJ1( IW'," standards. It is yery cloubtfnll1ow accurate snell !'-'tl'o.'pectiYe
Fyall1aunu conlcl lJe , or 110,,, useful "-auld be a process of contiIJUOI1S reexamina-
tion of ()lfl, and frequently stale , records-

I canllot adopt this rationale , for the simple reason tlJi\t it does
not come t.o grips with Regina s contention on this IJui111 , ",hieh , in
fact , raises serious questions meriting a responsive Hll(l reasoned reply.
At the outset, I may stat.e that the assert.ion that the Guides are
intended to be prospective rather than retroBpecti\'c in their applica-
tion avoids the realities of the matter. The CommissioJl has only
recently dismissed complaints in a number of prot.eec1irJgs ul'ought
prior to the issuance of the revised Guides on the gronnd that, the proof
in these pl'ocee,dings did not meet the ne'\, standards. 

j:.

see FildeT-
man OO1'pomtion , inc. , et aZ. Docket No. 7878 (lUG'l) (G4 F. C. 427J.

The Con1l11ission s assertion that the Guides are prospective. , jlll'eouttal
of respondent's reqnest for rec.ision , is particularly inapp1-oprjate be-
C-,1,use the application of cease and desist orders arc nOL re: l'ospcctive
but prospe,ctive as :far as responden(s obligations thereunder are con-
cerned. Reginn. and respondents in other cases may \yell c1l11:stion the
eflcet on their fut.ure business decisions jf all Commj siOJl policy
rcversals of this nature \"ill be prospectiycly applied witho lL rega.rd to
\yhat has gone before.

The Commission , in this instance , has ignored anothe1' i\:ndamental
consideration. As I understand Section D of the Feder l Trade Com-
mission Ad , t.he COlnmission is empU\\"' l'ed to issue c.eflse itnd desist
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orders only upon:t finding t.hat a violation of law has occnrrec1. Unless
the Comn1ission c.omes to grips with t.he issue of whether respondenf
past a,etions doemnentecl in this proceeding are v-joJative of the Act, I
do not see hO\y, in good conscience , it can keep in efI'eet a cease and
desist order bearing on respondent's future conduct. The justifieatlon
that a review of the record in this IH' oceecljng \voulcl be either unduly
troublesome or time c01l8uming docs not abso1ye the Commission from
pcrforming it.s statutory functions. The Commission \vil1 have to
grapple \vith t.his issue , either in this proceeding or in other deceptive
pricing eases "herein outstanding orders issued prior to .Talllwry 8
196-1, are in effect, and the numbcr of CHEf'S in this category are
course, 11l1mfJrOllS. The Commission may refuse, at this time , to decide
the fillest,ion of 1Yhether n re-"pondent:s activities Jending to an out-
st.n,nding cease and desist order are in violat.ion of the 1a"\," as presently
interpreted by this a.gency. "Ve should not , hmyeyer , b( snrprised if
the eonrts arB asked to Hll the vaCl1Um the Commission has left, if IYO
abclien.te our functions in this manner.
The C0D11nission s treatment of this issue i nor('s the further point

that a dee-sion on the merits as to ,,-hf'ther responc1enes past conduct
violates the la1Y as now const.rued is required here o that at lcast
respondent a,nd those on the Commission s staff charged with enforc-
ing this 8,ncl similar orders ,Yil1 kno\y Iyhat the Commission s position
is. ";"11i10 the, enlsion of this question may stave off some aclmit.eclly
diffcult problems in the jmmediate future, in the long run it can
only lead to fmiher disarray in an area of the Ja". a1re,ady subject
to considerable confnsion.

Igl10ring the issue of whether the respondent should be l1nc1er order
at al1 the Commission has modified Regina order by ebborflting on

its p/'o tanto

': 

modification procedure employed in Olin ton W"atch
Oompany: et aZ. Docket No. 7434 (Order Denying Pet.ition To Reopen
Proceeding', isslled February 17 , JD64) C64 F. C. 1443j, with which I
was unable to agree at that time. In this instance, hI additjon to stating
that all outstanding orders shall be interpreted and " thus 7)(0 tanto
modified, so as to irnpose on respondents subject t.o such orders no
gTeater or different oblig'ations than are stated in the Commission
;8\Yly- revisec1 Guides 

.\g

;jnst Decept.ive Pricing , the Commis ion has

1 Section 5(b) of the Federal Trade Commission Act states in pertinent 
part: "'" '" The

testimony in any such proceeding shall be reduced to writing and filed in the ot-ce of the
Commission, If npOll s11cll hearing the Commission shall lie of the opinion that the metllod
of ro:npetitiOD or the Dct or practice in qllestion is prohibited by thjs Act , it sJwll make n
report in writing in which it shall :;tate its tindings fiS to the facts and shall issue find came
to be sec',ed .. ,. an order requiring sucll person , partnersll!p or corporation to ct'2j.e
and desi t from using' such method of competition or such act or practice. ,. .. 
2 Sr8 my statement on the revised Guides . issued January 8, 1964.
3 See my tatement CUnton Watch Company, et al. Docket o. 7434 , Febrnnry 17, 1964

(04 F. C. 1444).
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specifieaJJy amended the order
desist fr01ll the following:

to require respondents to cease and

Advertising or disseminating any list 01' pre-ticketed price unless such price is
a good faith estimate of the actual retail price and does not appreciably exceed
the highest price at which substantial sales are made in respondent.s trade aren.

As I stated in Clinton Watch Oompany, et al. Docket 1\0. 7434,'
respect for the businessmen who come before us , as well as for the
il,ppellate courts, requires that COl111nission orders be drafted with suf

fieient precision so that they ccm be understood. Although the modifi-
cation of the Regina order is SOlll8\vhat more elaborate tha.n that of
Olinton Regina s obligations aTe defined "\"lih no greater clarHy than
those of the watch company under its modified order. The mollified
order in this proceeding is a classic example of the enforcement prob-
lems "\\hich may be expected fl'OlH the use of rtcrms "\yhich have not been
adequately defined by eit.her the courts or this agency. ;; In this case the
Commission has done agltin "hat the Supreme Court said we should

not do , namely, shifted to the courts the burden of determining the
factual question of IYhat constitutes unfair conduct. See Federall'rade
C01nTnission v. 111orton Salt Company, 334 lJ.S. 37 (19;18). I nlust rcit-
erate. 1TIY surprise thnt this Commission , IYhich recently lUts made so
many pronouncements of the necessity for dear and definitive orders

, in the deceptive pricing area, issuing orders , the terms of whieh are
soirnprccise and indefinite that they can lead only to administrative
and judicial confusion.

ORDEH REOPENIXG PROCEEDINGS AXD :\:IODIFYING

Or-nER

CEASE AND DESIST

By telegram dntecl February 7 , 196-:t , the Commission advised coun
sel for respondent in the above-captioned proceeding that , upon ap-
propriate petition therefor , the C01mnission would modify the cease
and desist order against respondent to conform with the revised Guides

4Id.
5 Fol' example , respondent, under the modified order, is required to employ a "good faith

estimate" of the actual retail price prior to advertising or disseminating list or preticketell
prices. To my knowledge neither the Commission nor the courts have ever defined the
criteria for determining the good faith of the seneI' in estimating actual retail prices in
any tracle area. There is the further rcquircment that Regina cease amI desist from dis-
seminntillii list prices or preticketed prices unless such prices do IlOt "appreciably l xceed"
the highest price at which substantial sales are made in respondent's trade area. Again
there is no precedent whIch wil aid either Regina or other respondents similarly s!tuateu
01" the CommIssion s staff. for that matter, in determining the meaning of that phrase.
The Commission lea'Ves unanswered the question of by what percentage a list price or pre-
ticketed price would have to exceed the highest price in Ii trade area at which substantial

sales are made. Respondents and the Commission s staff will be faced with similar diffcul-
ties in trying to dIvine what "substantial sales " might be in a particular trade area. 'r'
applicable percentage could conceivably vary from 1 to 100 percent.

6 See my statement, Clillton Watch Company, et at I(p1"a n. S (64 F. C. 1444).
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