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even though the complaints \yere issued more than byo years ago the
Commis:;ion deems the latter procedure, that of withdrawing the
complaints rather than issuing arnencled complaints, more appro-
priate. In view of the posture of these matters before the hearing
cxaminef: , issuance of amended complaints would, in practieal effect

be tantamount to issuance of completely new complaints. In these
ciremnstances the Inore orderly procedure is to withdraw the, original
complaints, \yithout prejudice to the issuance of new , expanded com-
pla.ints if found to be \yarrnnted. Aceordingly,

I t is onle1'eel That the compJaints in t.he above-captioned proceed-
ings be, and they hereby are, \yithc1rawll.

It i8 further ordu' That the motions of complaint connsel to

amend the present complaints be, and they hereby are, dismissed
as moot.

IN THE JIATTER OF

THE QUAKER OATS COMYAXY

OHDEH , ope-nox , ETC. , IX HEG.\RD TO THE ALLEGED VlOLATIOX OF THE
FED!- InL TIL\IJE CO:\DIlS lOX _ \(''1 . \XD SEC. (a) OF TIlE CLAYTON ACT

DOef,:et 8112. Complaint . Sept. 1.4, 1960 Deci8ron, Nov. 1S , 196.4

Order setting asicle initial decision and dismissing for lac:k of showing of injury
to competition and for failure of proof, respectinly, charges of price djs-
u'imination and sellng below ('ost on the part of a major producer of oat
floul' , among other food products.

A)IEXnED .AXD SUPPLE)IENTAL C010PLAINT

The Federal Trade Commission , having reason to believe that the
respondent named in the caption hereof, and more particularly desig
nated and described hereinafter , has violatBd and is now violating the
provisions of Section 2(a) of the Clayton Act (D. , Title 15 , Sec-
tion 13), as amended , and Section 5 of the Federal Trade Commission
\.ct , and it appearing to the Commission that a proceeding by it 
respect thereof woul d be in the public interest , hereby issues its
a.mended and supplernental complaint , stating its charges \vith respect
thereto ,1 s 1'011o\Y8 :

COUNT I

Alleging viobtion of Section 2(a) of the Clayton Act, as amended:
AGR \rH 1. Respondent , The Quaker Oats Company, sometimes

hereinaflel' referred to as respondent. Quaker , is a. corporation orga
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nizec1 , existing and doing business uncleI' and by Ylrtue of the 1,nys of
the State of Xew .Jersey, with its offce and principal place of business
located in the Merchandise Mart Plaza , Chicago 54 , IJJinois.

\R. 2. . Respondent Quaker for many yenrs has been and is no" en-
gaged in the business of the production and processing, sale t\ncl distri-
bution of vnriolls food products, including cereals , pancake , bread and
calm mixes, macaroni products , corn meal, and fiour , including oat
flour. Said respondent is al::o engaged in the production , sale and dis-
tribution of chemical prodncts , pet foods , a.nd Ji yestock and poultry
feeds.
Respondent. Quaker has plant located in ome 28 ci.ties in 2n States

thronghont the United States.
Oflt flour is produced by aid respondent a t its plant in Cedar Hapi(ls

Io-na. Said respondent sells oat Hom' in bulk qUflntitirs to large in-
dustrial users for processing into varian:: food J!roch1ct."' , inclnc1ing
cereals and baby foods.

Qua.ker s sales of rolled oats have , in the past. sevcral ears, ftmOl1nt eel

to approximately 75% or more of the toht. indust.ry mJe of sHch

product.
Said respondent's sales of an products have exceeded 5300.000,000

rmnnalJy since 1987, and its sales of oat flour cxceecIeu 81.000 000
during 1959.

PAIL 3. Rc"' ponc1ent Quaker , in the, course and conduct of its aic1

business 118.5 been , ftnc1 is now , engaged in commerce, as ::commerce
is defined in the Clayton Act, in that it hns sold uncI (listri1mtec1. and
is nO\y selling and distributing, its products to pun hasers thereof
located in States other than the State of origin of shipments f:.nd has

either (Iirectly or indirec.tly, caused sHeJ1 products, "hen sold. to be
shipped and transporteel from the State of origin to pllrch'l ers
located in other States. There is no\\- , and has bren , a constant c,nurse
and flow of trade and commerce in sneh products between :;aicl rc-
spondent in the Stnte of origin ancl purchasers thereof Joc.ated in

other States.
PAR. 4. In the course and conduct of it.s sai(l business in onml(,l'Ce"

respondent Quaker has sold, and no\\- sel1s its products 1-0 plll'chasers
thereof , some of ",ham have been and aTe in competition "ith eaeh
other , and with cll tGmel' , or competitors of rcsllonc1cllt , il the J'(' a1e

and distribution or such products.

Hespondent. Quaker has been and is no\\- in competition ,yjth other
corporations , part.nerships and indiyichmls in the course and conduct
of its said business in commerce.

PAR. 5. Respondent Quaker has been , ,;ince about 1955 , and is now
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discriminating in price between different purc.hasers of its oat flour
by sc1ling such product to some purchasers at prices substantially
higher than the prices at which respondent se11s such product of like
grade a.nd qua.1ity to other purchasers, some of whom are in competi-
tion ,,,ith each other in the processing and sale of products containing
oat flour, or products composed in substantial part of oat flour.

Said respondent does not maintain a formal list or prices applicable
to the sale and o1Iering for sale of oat flonr. Instead respondent sub-
mits prices to purcha.sers in response to requests for bids by snch
purchasers, or responaent solicits business on an airel' and acceptance
basis.

As illustrative of responclenVs diseriminatory prices , sales of snch
product have been made by respondent to some purchasers at prices
ranging :crom 1% to 5% 01' more l1igher than those prices allowed to
other purchasers, S01ne of whom are in competition with the nOB-
favored purchasers in the processing and resale of such product , or
of produets containing substantial amounts of said prodnct. Such dis-
criminatory prices have amounted to as much as 24 cents per hun(1red
weight above the prices charged by said respondent to other purchfls-
81'S of oat flour of the same grade and quality.

Differentials in the price of oat flollr in amounts ranging from
5 cents to 10 cents per hundred weight are substantial enough to cause
a purchaser to buy from the suppJier quoting such lower price or
differential.

PAR. e. The eHect of the diseriminat.iol1s in priee, as a.lleged in

Paragraph Five herein , may be snbstantial1y to lessen competition or
tend to create a monopoly in the lines of commerce in which the re-
spondent and thc purchasers receiving: the preferential prices are
engaged , or to prevent, injure or destroy competition between respond-
ent and its competitors and between and among purchasers of such
product from respondent. In addition , such practices havc 1i dangerous
tendency to hinder competition or to ereate, or further a monopoly in
responde:lt in the manufacture , sRle and distribution of rolled oat
products.

,PAR. 7. The discriminations in price, as hereinbefore alleged, are

in vio1ation of the proyisions of Section 2(a) of the Clayton Act, as
amended

COUNT II

Alleging violation of Section 5 of the Federal Trade Commission
Act:
PARAGRAPH 1. Paragraphs One through Fonr of Connt I hereof

are incorporated by reference and mad€: a part of the allegations of
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Connt II herein , except that in Paragraph Three of Count I reference
to the Clayton Act is eliminated and reference to the Federal Trade
Commission Act is substituted therefor.

PAR. 2. In the course and conduct of its business in eommcrce, re

span dent has, Jrom time to time since 1956, sold or offered for sale

its oat flour to certain customers at prkes below cost or otherwise
unreasonably low , with the intent, purpose and eliect of injuring, re-
straining, suppressing and lessening competition in the sale of oat

flour and rolled oat proclucts.

For example , in :March 1956 respondent sold 20 000 hundred ',"eight
of oat flour to one customer at a price of approximately 30 cents per
hundred 'Iycight below cost.
As another example , respondent, in August 1956 , sold 600 hundred

weight of oat flour to another customer at a price of approximately
10 ce,nts per hundred weight below cost and in uly 1957 respondent

also sold GOO hundred weight of oat flour to this customcr at prices
,,,hieh were approximately 10 cents pel' hundred ,,' eight below cost.
There ,1re other instances during the years 1 D5GalldlD5 7 of snles of oat
Hour by respondent at prices that 'n re below co L 01' otherwise Ull-
re,I Olllbly low.

-\H. 3. The result. and cHect of the sale of oat fionr by respondent
to purchasers thereof at prices below cost, or otherwise unreasonably
low , has been and is now to suppress , le sen and e11minate competition

bet1leen respondent and its competitors and between the Gllstomers of
respondent ,,,ho lre in competition "ith each other ill the resale 

products conta.ining substantial quantities of oat flour.
. 4. The acts and practices of respondellt, as aUe,ged herein , are

to the injury and prejudice of the public , have a tendency to and have
actually hindered , suppressed , lessened and eliminated competition in
the sale and distribution in commerce of oat flour and products con-
taining substa.ntial quantities of oat flour, and have a tende,ncy to
hinder c011petjtion or to create or further a monopoly in respondent
in the manufacture , sale and distribution of rolled ant products. Said
acts and practice,s constitute unfair methods of competition , or unfflir
or deceptive acts or practices in COlTnnerce within the meaning of Sl'C-

tion 5 of the Federal Trade Commission .Act.

Jl/J' . Lewis F. J) PT() and 3fT. Renjon"/ln Ii. FoghT supporting the
complaint.

Jh. John T. Chad'icell and Jh. LntheT C. McKinney of Chadwell
l( eck , I( ayse-r , H,uggle8 d? ill cLare'lL Chicago Ill. for the respondent.
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INITL L D.ECISIOX BY \V,\LTEH K. I'h:xXETT , IIEAHIXG EXA:!IlXER

OCTOBEH 21 , 1DiJ3

l'HELBIIi\TARY STAn ::l.EXT

This proceeding, among other matters , tests the legahty under
Section 2(a) of the Robinson-Patman Act of a general industry
practice , followed by respondent in submitting difi'ering ;' competitive
bids for deferred deliveries of oat fIour to its custOlners ,,,ho use the
flour as a. ra\\' material for baby foods. cereals and bakery goods.
It also presents questions on the scope of the term " like, grade and
quality. : A second count charges It violation of Section 5 aT the
Federal Trade Commission Act.

The original complaint issued September 11. 10GO , c.harged the
Hobinson-Patman Act yiolation. \Jl amended and supplemental
complaint was issued by the, Commission after the hearings had

commenced and as of December 11 , 19fil. The amended complaint
charged , fllnong other things , that respondenfs prices had been made
llnrensonably lcnr or below cost ",,,ith the intent, purpose fLll(l eHert of
Jlindering competition in oat flour and tending toward a monopoly
in rolled oats.

Pl('adi11q8 1"OCt8 A,rlTnd/;ul and Issues RaI:8ed Tl1eteby

The originnl cOlnphint in the first. fom' pamgraphs al1eged that
respondent. is n Nell' .Jersey corporali01l . ha\'ing its principal place
of l-Hls Jle s in the. :.JerchaTHlise Jart Plaza, Chicago, J11inois

(Para. 1) ; it. is engaged in the production anrl procpssing, sale and
distribution of yariolls food products (which are described) and has
plants located in some 28 cities in t.\enty States: it produces oat flour
at Cedar Rapids , Towa : and sells it to large inclustrialnsers for proc-
essing into yarious food products inc1uding- cereals :1lc1 baby foods;
its sales of 1'011ecl oats nmOlmtpd to approximntely 7D per cent of the
total industry salE's and its sales of an products ill 10;)9 exceeded
S300.00J OOO while its oot flour sales ill 1%0 ex('eeded $1 000 000
(Para. 2) ; it is engaged in COH1IT1PrC(: as (lefinecl in the CbytOll -\ct
(Para. ;:) : it selJ to persons in COIn petition ,yith each other, ilncl it
C-Olnpet(?s \yith other cOl'porilions in commerce (Para. IJ.

The foregoing allegations are. flll ac1mittecl by the answer, with
the exce.ption of the percentnge of rolled oats uncI the allegation tJw1

respondent manufactures one foocl proc1l1ct--macaroni : ,,,hich it no
longer pl'odnc.es. The admitted a,l1cgations nre accordingly found
as fact3.
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The critical allegations arc contained in Paragraph Five of the COlU.

plaint ,yhich charge,s t11at respondent, since a,bout 1955 has been "* * *
discriminating in price between different purchasers of its oat flour
by selling such product to some purchasers at prices snbstantially
higher than the prices at which respondent sens such product or like
grade and quality to other purchasers * * * " The complaint further
charges that respondent does not maintain a formal list of prices but
instea.d submits prices in response to reqncsts to bid. 11l11strating,
the complaint charges that the discrimination has ranged from one
to five per cent or more and as much as 24 cents per c",- , whereas as
little as five to ien cents differential ",-ill c.ause a buyer to shift suppliers.

Hespondent denies these al1egations but admits that it has no price
list and a11eges that it se11s oat flour on it bid basis becam:;e of many
factors , inc.uding the constantly changing llUlrket for grain. It further
alleges that oat flour is n non-inventory item milled in response to

each individual order in conformity ,, ith the customer s specificiltions.

Paragraph Six of the complaint charges , in statutory language , that
the flets described have a tendency to lessen competition or create a
monopoly in oat flour, and, in ac1dition

, "'

, to hinder competition
01' to create 01' further a monopoly in respondent in the mannfflchlre,
de and distribution of rolled oat product.s.

Paragraph Seven states the conclusion that Section :2 (a) has been
violated. Respondent denies all the allegations in these parflgraphs
anc1 flsserts that suit is not in the public interest. Respondent asserts
also that it is contraTY to the purpose of the antitrust laws to restrict
in any ,yay the present system of competitive bidding.

The answe1' interposes, as afIrmative defenses, allegations that
the differentials (1) were to meet competition, (2) made only due

allowances for differences in cost, and (3) \yere in response to changing
COllllitions affecting the Inarkct for or the Inal'ketability of t1w goods
concerned. Also , the practices arc inc1ustry- \yic1e Hnrl require indnstry-
wide treatme,nt. Thus , the central issues ra.ised by Count I are:

(J) The applicability of Section 2(a) to competitive bidding
situations

(2) The applicability of the term "like grade and quality" to the

circ1lnstances 118fe disclosed, and

(3) TllC nffrmati,-e defenses.

The rlmenc1ec1 complflint repents the allegations of the original com.

phtint as Connt I and ad ds , flS Count II , the charge of violation or
Se('tinn ;') of the, F('de rfll Trade Comlnission Act.

After repeat.ing the first fonr paragraphs of t1Ie first
Paragraph One, Connt II alleges, in Paragra,ph 1\yo

count m
the nub
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of the charge which is that, "* * * from time to time since 1956
fresponc1EntJ sold or offered for sale its oat flour to certain customers
at prices below cost or otl1erwise unreasonably low with the intent
purpose and effect of injuring, restraining, suppressing and lessening
competition in the sale of oat flour and rol1ed oat products." It then
cites three examples and states there are other instances. The examples
are:

Datro Quantity Amount
belol'i' cost

_--

"JardJ 1956--
August 1956--
Tuly 1 5;---

PBU...
Cwl.

20, 000
BOO
600

Percwt.
30i

- ------

Responc1mlt' s answer to this paTagraph js a simple denial.
Count II , Paragraph Four, al1eges that the cffect of such sales has

been to Jessen and eliminate competition in both the primary and
secondary lines. The hu:t paragraph a1leges in effect that the acts
,,':: ':: :; have a tendency to and have actually hjndcred suppressed, less
en('e1 Rncl eliminated competition in the sale and distribution * * * of
O;H flom' '" * '" products cont-ining '" '" * oat flour and have a. tendency
to llindel' competition or to create or further a monopoly in respol1cl-
ent '" 'i: '" or rolled oat products * 

: *

" Said acts are in violation or
Section fj, of the Federal Trade Commission Act. Respondent's answer
to these parap' aphs is aJso a c1enln.J.

COUI' 8e of Proceeding8

A prehearing conference was held December 12, 1960 , at which coun-
sel agreed to cooperate in the advance exchange and authentication of
exhibits. This resulted in cooperation of a superior order and substan-
tially redncecl the tin1e require,cl for the hearings.

Some sixteen hearings thereafter "\\ere held at the instance of
counsel :::UPPol'ting the complajnt in Chicago, Illinois; :l\inneapolis
l\Iinnesota: St. Louis , :Missouri; Pittsburgh , Pennsylvania; New Yark
:\ ew York , and IVashington , D.C. , commencing May 22, 1961 , and
continuing with the long intervals permitted under the rules applicable
to this else through August 17 , 19G2.

DLlrirg the course of the Commission s case, a special hearing was
heJd in IVashington , D. , on July 18, 1961, on a motion to place

certain docnments in cameTa. The motion was denied in part by order
dated --\ 11gnst 3 , 1961. Petition for fLn interlocutory appeal was denied
August 25 , 1961.

Shortly after the in camera motion, the motion to amend the com-




