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unless there are. maint.ained by respondent fulJ and adoquate
records disclosing the. fa,cts upon which such eJaims and repre-
sentations are basEd.

It 'islul'liei' onle1'ecl That the respondent. herein shan , 'Iyithin si t.Y

(60) days aft.er service upon it of this order, file with the Commission
a report in writing setting forth in detail the manner and form in
which it has c.omplil d wjt.h this order.

J:.v THE )'1A TTER OF

THE PT Rl, OIL ClJIPX"Y ET "

mWER OPfNlOX ETC. IX HEGAilJ TO THE ALLEGED VlOLATTOXS OF SEC. 2 r a)

OF THE CLA'YTDK AXD TI-IE FEDEHAL TRADE C03DIISSIQX ACTS

Dockets fHJ40 6'8.98 756"1 8537. Complaints , Sept. 1956-Deci8i.on
Dec. 2R , 1964

Order viicating the initial decisions and dismissing tbe complaints charging four
mfljor marketers of gasoJine with allti-competitive practices , and anllouncing
a comprehensh-e indnstrywide illCJniry into the marketing and other competi-
tive problems of the g'usoline indnstr;;'

CO:\iPLAIXT

SEPTEl\fBER 26 , 1956

The Federal Trade Commission , having reason to believe that the
party respondent named in the eaption he-reof, and hereinafter more
pa.rticularly designated and describecl : has violated , and is now violat
ing, the provisions of subsection (a) of Section 2 of the Clayton Act
(J5 D. , Section J3) as amended by the Hobinson-Patman Act , ap-
proved June J936 , and the. provisions of Section 5 of the Federal
Trade Commission Act (15 U.S. , Section 45), and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest: hereby issues its compJaint, stating its cJmrgcs
with respect thereto as follows:

COUNT I

PARAGRAPH 1. Hesponclent Pure Oil Company is a corporation 01'-
ga.nizcd , existing and doing business unde-r and by jrtue of the la.

\\'

*And the folJowiug relate(1 cases: The Tesfis COmpflIJ;', Docket Xo. 6898; Stur.dard OE
COU1jJ lny (Imlinna), Dorket . 75G7: and Shell Oil Company, Docket Xo. 8537.
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of the State of Ohio , wit.h its principal offce and place of bllsjne s lo-

cated at 3;) East ,Vacker 1)ri,' , Chicago , Illinois.
\R. 2. Respondent Pure Oil Company is now , and for severaI ;years

last past has bcen among other things , primarily engaged in the sale
ann distribution of gasoline and other petroleum products throughont
the United States under the brand name of "Pure.

" "

Pure" gasoline is
nationally advertised and enjoys wide public a,cceptance.

Respondent oecupies it major position in the petroleum industry,
being among the ation s leading producers and marketers of gasoline
and o1.her petroJemll products. In 1933 respondent produced cTude oil
and gas frOln 5 540 llet ,yells in Hi States and the Gulf of l\lexico. It has
fonl' nmjor re, iincries strategically locnted to serrc its marketing iF(';1.

Crude oil processed in these refineT18s during the year 1955 tobne:d
592 000 barrels compared ,yith 47 178 000 barrels processed in EI

It has marketing facilities located in t\"enty-four States and as of
December 31 , 1953 , distributed its products from and through ap-
proxilnntely 15 000 retail outlet.s. Of these , some 15 000 retail outlets
respondent operates D3 ns company stations, Jea,ses some 3 379 stations
to independent deaJers and has contracts in force of which 8 474 other

indepcndent st.ations under the terl1 , of ,,,hich "Pure : gasoline and
other " Pure ': petroleum product,s are soJd. In addition thereto , respond-
ent sells its " Pure" gasoline and other petroleum products to a number
of independent jobbers who in turn sel1 " Pure" gasoline at retail
through their own stations and to other independent gasoline servicE:

station operators. Some 3 288 stfltions arc to be found in this latter

category.
m. 3. Respondent Pure Oil Company markets its gasolineanc1

other petrolenm products on a nationwide basis through its own COll-
pany-owned and operated stations as "\ell as under dealer contracts.
In the Jatl er category, respondent has entered into dealer contraets
with approximately 120 dealers locat.ed in the Birmingham , Alabama
are, , now in force, obligating said respondent to sell and deliver to
sueh dealers all of their respective recluirements of respondent' s brand
01' gasoline during the term of snch contracts.

PAR. 4. For t.he purpose of supplying aid eustonwrs , and in making
c1eli,-ery pursuant to said contracts, respondent ships or otherwise

transports its gasoline from its refinery in Baton Houge , Louisiana , to

Birmingham , Alabama , through the facilities of the Plantation Pipe
Line from which it is distributed to said dealers. There is now fllld has
been at all times mentioned herein a continuous stream of trade in com-
merce , as "commerce" is defined in the Clayton Act , of said gasoline
be.t\"een respondent s Baton Houge Louisiana , refinerY1 terminals ancl



1338 FEDERAL TRADE CO:\T),J!SSION DECISIONS

Complnint 66 YT.

distribution points , and said retail dClllers purchasing said gasoline in
Birmingham , Alabama. All of such purchases by said retail clealers
arc and haTe been in the course of such C0l11nerce. Said gasoline is
transported into Alabanm by respondent and there sold by respondent
1'01' resale in the Birmingham , Alabama" area.

\n. 5. Hespondent Pure Oil Company, in the course and conduct
of its Lmsiness , is now j and eluring the times mentioned herein has
bcell in suostantial competition \'"ith others engaged in the produc-
tion, t:ale and distribution of gasoline and other petroleum products in
comnWl'ce. be, en and among the various States of the L"7nitecl States
amI of the District of Columbia.

\IL G. Respondent Pure Oil Company, in the course and conduct
of its lmsincss, has discriminated in price between different purchasers
of its glE;oline 01 like grade and quality by se11ing it to eertain of its
cnst01ners at higher prices than it did to otlWI' of its cw:tomers.

Since on Ol' about December 29 , 1955 , respondent Pure Oil Com-
pany, in the course a.nd conduct of its business, as abO\'e deseribec1 has
sold its gaso1ine to certa.in dealers located in and aronnd Binning-
hnm , Alaba, , at prices substantially lower than the prices charged
by sa,id respondent to other of its retail purchasers of gnsoline 10-
catcd in the State of Alabama as ,yell as in other States of the United
States.

PAR. 7. The effect of the aforesfl,id discriminations or of any ap-
pre,eiable part t.hereof hns been or mny be substantially to Jessen COll-
peJition or tend to create a monopoly in the Jines of commerce in
dlich respondent and its favored customers are respectively engagecl

01' to injure , destroy or prevent competition with responclent or with
said favored customers \\"ho receiye the benefits of sa,id discriminations
or -with the cust.omers of either of them.

PAR. S. The foregoing alleged discrimination in price ma.de by re-
spondent Pure Oil Company are in violation of subsection (a,) of Se,c.-

tion 2 of the Clayton Act, as amended.

cou 'n II

PAR. 9. The allegations of Pal'ngraphs One through Three of Conllt
I of this c,omphint aTe hereby adopted and incorporated herein by
rcJerence andlnade a part of this Count II the same as if they were
l'epHrted herein verba6m.

\R. 10. In the course and concluet of its business , respondent Pure
Oil Company is now' an(l has been at all tilnes referred to herein en-
gaged in c.oml1ercE'" as " col1l1ercc is defined in the Federal Trade
COlmnission Act, in that it ships or othenTise transports its gasoline
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111 tank cars , tankers, pipe Jines , and truck,s from its different re-
fineries , terminals and c1istrilmtion points located in various States of
the United States to its retail dealers locnted in the Birminghmn

, ",

\.la-
bama, area and to various other States of the 17nitecl States.

PAIL 11. Except to the extent tJwt competition has been hindcrecl

frustrated, lessened a.nd eliminated a.s set forth in this compla,int , re-
spondent has been and is now in substantial competition 'with at-11m'
corporations , individuals and partncrships engaged in the sale and
distribution of gasoline in "commerce ' as tJ1at term is defined in the
Federal Trade Commission Act.

m. 1:2. Beginning in or about December 19:'55 , respondent , act-iug
through its Division l\Janagcr, one Fayette G. Sheparcl , and some GO
oeld of its retail dealers , engaged in selling Pure Oil Company ga"o-
.line mcl ot.her petroleum products in the Birmingham , Alalmma , area
for the purpose of supprcssing, preventing, hindering, anc11es8ening

compct.itian in the sale n.ncl distribution in such commcrce of gasoline
have eute, red into ma.intained and c.arried out a combinntion , planned
common course. of action , lildel'standing and agreement , through which
they would fix and maintain , Hnd did fix ancl majntain the price at
which gasoline, was sold or would be 80hl at retail in tJ18 gru oline sel'V

ice stations leasecl and operated by the ::ome 60 odd reta.i _':enTice sta-
tions seEing Pure Oil COlnpany gasoline and other petroleum products.

PAIL 13. Pursuant to and in furtherance of the aforesaid unJa wiul
combination , planned common course of action , understanding and
agreement , respondent , acting through and with the aforesaid Fayette
G. Shepard, together and in conspiracy and combination with the

aforesaid some GO odd retail service tation dealers , did and performed
the fol1owing acts and things:

1. Agrecd to attempt to adopt ancl c11(l to a substantial degree and
extent ' ;c1opt: adhere to and maintain a plan or policy, sometimes di? ig-
nated and referred to as the " Chicago Plan" or " 1 cent policy, " TV herc-

by the posted retail price of gfl oline for grades at Pure stations in the
Birmingham aTea wouJd not. exceed the price of gasoline for simiLn
grades post.ed by independent ::tations seJllng 1mbrandecl gradps of
gasoline by 11lOre than 1 cent. in said arca.

2. Agreed to fix and maintflin , and did fix and maint.ain : the retail
price at ,yhich gasoline Tlas sold or to be olc1 at the various sen i('e sta-
tions operated by the some GO odd retail dealers operating under COJl-

tract with respondent.
iJ. Agrced to and adhered to certain cliscount , terms an(l C0I1(11-

tions upon which the said gasoline woulcl be sold to the mme 60 odd
retail sel'vi(:e, stations and to the purchasing public.
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PAR. 1+. TIllS alleged unlawful planned connnon course of action
Is singularly unfair, oppressiFB and to the prejudice of t.he public and
respondent' s competitors and retailers of gasoline in the Birmingham
-\1:bama , marketing area mlll has a. dangerons tendency to unduly re-
stn1in , hinder , suppress and eliminate competition betlfeen and among
l'cEpollclent' s retail dealers and the ii1c1epenc1ent retail dea,lers located
in the Birmingham, Alabama, a.reas, or others, and has unduly
re::tl'ainec1 , hindered , suppressed and eliminated compet.tion therein in
the. sale and c1i5tribution of gasoline in commerce 'within the meaning
of the Fecleral Trade Conllnis ion ..\ct and constitutes an unfa.ir meth
ael of competition and an unfair act and practice in commerce ,dthin
the intent and meanillg of Section 3 of the Federal Trade C0TI1ission
Act.

JIl'. Rufus E. H ilsoi1 : ill)', /17(11( 1Feoei' and JIJ', PaItl D. S(Janlo11

JOl' t lC Commissioll.
liolO1' e.V: Simon: Bakel' cf :lIu'ichifc' by lut'. lVilliam 8im.on and

JII'. A. lh!/llccrn lVharlJ (,i' of \Y,l hing-t.on : D. , and Vinson: En i1i8

1Ffflns ':ewds ' Jil lJi?n il. Flai)'eI' and JfT. John C. Snodgra-s8 

P;datille , Illino1 , 101' respondent.

CO:i\PLAIXT

SEPTE:\IBER : 1D;'!

The Feclel'aJ Trade Commission : having reason to believe that The
Te:\as Company: a corporation , here.inaftel' sOlnctimes refcrred to as
l'c::j)onclent , has vio1ated and is now violating the provisions or Sec-
tion :? (a) of the ClaytOl1 Ad (13 r's. : Section 1:3 J, as amended by
tllC Robinson-Patman Act, Ftppl'ovecl June 19 , 193G , and the provisions
of Section;) of the Fcderal Trade Commission Act (15 U. , Section
L5 _ , ;lud it appearing- to the Commission that. a proceeding by it in rc-
spect thcreof ",-auld be in the public interest , hereby iss11es its com-
pIll iut, stating its charges \\ ith l'es.pect thereto as follows:

CO-cXT I

1GJ APH 1. llespondent : The Texas Cornpany, is a. corporation
organized , existing and cloing business nncler and by virtue of the la:ws
OT the State of DeJrcware , witl1 its principal offce and pla.ce of business
located at 133 East nd Street , K Yark 17 , K ow Yark. Hespondent is
nmy, and for several years last past has bee. , among- otl1er things, 8n-
g;1gec1 in the offering for sale: sale and c11stribution of gasoline and
other pet.roleum products throughout the United States under the

Hearing Examiner s order of lar. 30, 1959, supplcmentetl cornp1iint to encompass
activities alleged:y in violation of Count II occurring since the dC1te of the complaint
s-l'l' eiftcally in the Dr.troit a:' ea fe'om JllDe lD.57 10 Jewe 1958.
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brand names 'of "Texaco

" "

Fire Chief " and "Sky Chief: . GasolinE'
sold under these brand names is national1y advertised and enjoys wide
public acceptance. R,esponclent occupies a major positions in the petro-

leum industry, being among the :Nat.ion s leading producers and mar-
keters of gasolinc and other petrolemll products. The Texas Company,
12 an integrfltcd organization engaged in all aspect.;; of the oil incll1btry
and operates throughout the L-:nited State:: in One or morc pha::cs of
the oil industry, or in related business. In H); the l'e,spondent pro-
c1l1ce,dlJS. :i57.Dl1 barrcls of cl'lCle oil fl'Jlll its domest.ic Ivells. The com-
p,1ny O"\11S or leases 11 260 558 acres of prochlctin; and prospectiye land
in the -enited States. At the dose of 185G t.he responclen( 3 dornestic
crude and production pipe line systpm ilggrcgatec1 6 707 mile::. ::Iflrine
equipment operated by the respondent in J D5G consisted of 7G ocean
going ves els .with a total capacity of approximately 1 2G3 OOO deac14

"'iTight tons. The respondent has a Loud of L; reiinerles located in 1118

States 01 Texas , lllinois : 1\ e\Y Jen.:ey California , Oklahoma , i.Vyo-

J1i1lg, :JIontana , Dela'i,are anc1.Rhode Island , and these refineries have
a chlily ng-greg-are crwle cnp(l('it of GlfiJ)OO burreJs. The respondent
lws '1ppro:simately 140 tcrminaJs located tlllol!g;hont the .Cnite\( St lcS

of ,,\"hich c13 are selTed b ! pipe line and the balance by ocean or inland
"\urer"\ay. The company s products are mrnl-:;etecl in every State of the

llitec1 States, being sold dircct from terminals and refineries and
principn 11y mnrketec1 through a ppl'OXilnate 1y :2 200 hulk tntions.

The rcspondent also mlns or leases IJrodllc.ing properties : refineries
;111(1 pipe line , il1(1 mnl'h:ets its products in foreign Jane1:.

\U. 0. Respondent mrnkets its gasoline and other pe.:roleum procl-
net:: on a nation'.yicle, basis through its 01'11 company- owned nnd oper
ltecl stations aswel1 as uncleI' contracts 'i'lith lmlepenclrnt (11. aleI'

atiolls. In the Jatt :r C';1PgOl'Y, re pollclent has entered into c1ea1er

COr'.t.rRcts ""jth e1eaJers, her,einaJtcr r::Jrrrec1 to as ;;TeX;1S ; or :;Te.xaco
(If' ders , located in the Port.3mollth- orfolk- Virginia Beach , Virginia
;:1'(',1 , and other areas : l1m\ ill force , and uncler the pl'J\cisions thereof
respondent sel1s and deli'i-ers to snch dealers an of their l'E'spee-i\o n

(ll;lreme,nLs of respOlHlenfs brands of gasoline during the terms of
snell contracts.

PAR. 4. For the purpose of supplying said customers , and in making
(1rlin' TY purSlwnt to SHid contract, , respondent ships or oiher",ise
tril1Sports its gasolines from its reJineries located in va-rlous States
across State lines : to bulk statioIls and other distributing points in the
aforementioned area : from I\hich it is distributed to said Texaco retail
(lea1ers. There is now rmd has been at all tirnes lllentioncd herein a con-
tinnons stl'earn of trade and commerce , as '; commerce:) is defined in the
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Cbyton Act , of said gasolines betITeen responc1enfs refineries, ter-
minals flllcl bulk stat.iolls and said Texaco deflIcTs plll'clUlsing said
gaso1ines in the Portsmouth- )"Torfolk-Virginia Be.acll , Virginia , area
and other areilS. All of such purchases by silicl Texaco retail dealers
arc and hfll'E' been in the course of snch commerce. Said g8-soJines after
transportation into the State of Virginia and other areflS by re-
spondent and after sale by respondent to said Texaco dealers is then
offered for resale and sold b) the said Texaco dealers to motorists flnd
others in the aforementioned areas , a.s \Tell as other a.reas.

PAR. 5. Respondent , 1n the conl'S and conduct of its business , is non-
and during the times mentioned herein has been , in substrmti,lI compe-
tition ,vitl1 otlwrs engaged in the production, sa1e and distribution of
gasoline and athe petroleum products in commerce between and among
the various States of the Faited States and of the District of CoJumbia.

An. 6. Rrspondent, in the course and conduct of its business , 1uts

(liscl'iminatec1 in price bet\\een c1if1:ere,nt purchasers of its gasoline., of
Eke. grade and quality, by selling it to certain of its customer,s at
higher prices Ulan it did to other of its (',nstonwrs. Since on or about
::oH;mber 1056 , respondent , in the course and conduct of its business
as abm-c describerl , has sold its gasoJine to cert.f1in dealers Joc,ated in
and aroUlHl the POl'tsmouth-Nol'folk- Virgjnia Beach , Virginia , (Hca
and other aTeas at prices substantialJy 10\\"'T than the prices charged
T the respondent to its other retail purchasers for gasoline of the

same grade and (l1wlity in tJ1( same competitiye market ftre:l. This
pract.ice of respondcnt ha,,: been foll()T-crl in other areas of the Unit!'l
States as ,yell fiS the aforementioned Xorfolk-Portsmouth-Virgillia
Beach , Virginia. , area.

PAn. 7. The cf1ect of the aforesaid clisc.riminntioIls , or of any ap-
preciable, part thereof , has been or may 1w substantially to lessen com-

petition or to injure , destroy or pl'c,'ent. competition "ith those retailers
of l'esponclcnfs gnsoline ,,;-10 l'ccciyed tJ1C 10\\"81' prices , in the. 1'e,:a10

oJ snid gasoline at retail in the Portsmouth-Xorfolk-Virginjn Brnch
Virginia , areH , and other areas.

PAR. 8. The foregoing allcg'ecl cliscriminntiol1S in price made 
respondent , The Texas Compan fIl' . in violat.ion of subsection (a) of
Section :2 of the CJayton Act , as amencled.

CO"CNT n

PAR, 9. 'II1€. allegations of Paragraphs One t,hrongh Six of Count
I of this complaint arc hereby adopted find in( orporatl'(l herein by
reference amI Dlnc1e fl part of' thi Connt II tlH SfHne a:: if they 

repeated herejn verbatim.
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PAR. 10. Respon(lent sells its gasoline to n nnmher of retail dealers
located in the area comprising Portsmouth , K oriolk , and '\'irginia
Beach , Virginia , as well A.S in other rtrea.s in difJerent States of the
United States. In these various areas respondcnt, as outlined -in Par-
agraph Three herein, has entered into certain contracts or 1eascs

now in force, obHgating respondent to sell and deliver to such
retail dealers all of their respective requirements of respondent.:

brands of gasoline during the terms of such ('ontrncts. For the purpo
of supplying said customers and of making delivcries pnrsnant t.o said
contracts , respondent ships or oi:1erwise transports its gasolines fl'orn
its refineries located in various States across State lines to bulk sta-
tions and ot.her distributing or terminal points in or near the spec-iRed

area or areas from I\"hich it is clelive.rec1 to saicl retail dealers. There
is now and has been at all time mentioned a cont.inuous stream of
trade and commerce , as '; comme1'C8 " is defined in the F'eclel'al Trade
Commission Act, oJ aid ga olinf's bd'lH',ell respondcnt s refineries

tCI111inals and bulk stations and saiel retail cll aleI's purchasing said
gnsolines in the areas mentioned herein. AJI of such purchases irom
respon(1ent by the said Texaco retail deakrs are and hinT been in t.h(:
courSe and .ful'thernncc of such commerce. Said gasolines are sold by
respondent for resale in the PortslIlonth-Xorfolk- Yil'ginia Beach
Virginia, area and other areas.

\H. 11. Except to the extent that competition has IJeen hindered

frustrated , lessened and eliminated as set. forth in this complaint
respondent has been and is now in sllbstantia1 competition with other
corpO!' ations , individuals and p:1rtnerships engaged in tIle sale and
distribution of gasoline in " commerce '? as that t.erm is defined in the

('deral Trade Commission Act.
J,Ii. 12. It is now and has been the pol icy of respondent The Tcxns

Company for a numher of years to grant to its lessee retail dealers
emporary discounts from the regular tank wagon price of its

gasolines.
The granting of such discounts generally occurs in a.reas where

there is a price disturbance , usually in the nature of a local or area,
pnce war.

The policy of gnmting such discounts is condit,ioned npon the retaU
c1e,11er agl'eC1ng to request such assistance and at the same time agree-
ing to po t sllell prjces as may be dictated by l';spondent The TE xas
Company. Failure 01' refusal 011 the part of the 1cssee retail dealer
to post the prices dictateel by respondent is rega.l'ded by the respondent
as suffc.ient basis to not al101\ snell eliscollll" or in those cases where
it has been granted, to terminate snch discount eycn though such
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discount is stiJl being given to other Jessee retail dealers in the same
competitive area.

\H. 13. B('ginnlng on or about Xm-embe,r ID56 , and at different
times therertfter , respondent entl'l'l'd into a combinat, ion , planne,c1 com-

mon course of action , agreement and llmlel'stancling with certain of
its lessee retail dealers in the POl'lsmont.h-Korfolk- Vil'ginia Beach
Virgin-ia , flre,l and other areas nncler the tf'nn.; nnd conditions of
which t.he aforestfled c1i connt policy of respondent 'lHS pbcec1 into

pilect , maintained and carried out..
m. 1-'1. Pursnant to and in fnrthernllce of the aforcsaic1llnJa'lIlll

combination , plnnnec1 common con!'sc of ;lchon , lmderstanc1ing ;1n(l
agreement: respon(lent acting tog'e1:hr ' and in combination \1;ith the
aforesaid retail service station dealers : agreed to fix and maintain 

(lid fix ancl11aintain the retail pri(' (: lit IIhich gasoJines \ler8 sold or
were to be sold at saiel retail sen'ice stations , ancl : further, agreed to
flnd adhered to certain c1iscol1utE: , rebates , nl1o\yances , terms and can-
clitions upon \lhich said gasolinE's ITonld he sold to said retail sen- ice

stations and to the purehasing Pllblic.
\TI. 15. This alleged lln1aITful planned common course of action

is singnlarJy unfair, oppressi'i'e and to t.he prejudice of the public and
responc12nt' s competit.ors find retailers of gasohne, in the Portsmollth-

Xorfolk-\,Trginia. Beach , Virginia , area : and other areas , and has a
dangerous tendency to unduly restruin , hinder : suppress and eliminate
competition between a.nd among respondent s reta.il clealers, or others
in the s.ale and distribution of gasoline in commerce \\ithil1 the mCfll1-

ing of the Federal Trade Commission Act" and constitutes (l,n llnfaiJ'
method of competition and an unfair act and practice in commerce
within the intent and meaning of SectionS of the Fecleral Trade
Commission Act.

lJ1'. Rufus E. lVi/son and ilIi' . Po'ul D. Scanlon for the Commi :3ion,

JIi' . J/ilton llandlc1' and Jh' Am-zy B. 8!ee(.l of XCII York : X.
\lith .:11'. Fred A. Fj'cuncl 11Ii' . Fl'ClT/k D. Corman Jl?' s. CcceliCi fie
(/-oet,s,.: and ilIt. James 31. E/achman of XC\y York , X. , for the

l'cSpOnc1eDt.
C01IPL.\IXT

':'

AliGCST I : 1950

The Fecleral Tracle Commission : having reason to believe that the
above-named respondent, hils violated and is no'\" violating the provi-
sions of Section 5 of the Federal Trade Commission Act (15 U.

*Reportrcl as amCIH1ed flY order of Hf'flrlng' ExarniIJer date(1 Sept, 7 , l!)GO.
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Sec. 45), and it appearing to the Commission that f1 proceeding by it
il1l'espect thereof "auld be in the public interest , hereby issues its com-
plaint, stating its charges as folJmys:

\R.: GR.\PH 1. I\esponc1ent is a corporation org'lnized , existing flnd
doing business under and by yirtlle of the laws of the State of IndiflIfl
wit.h its principal offce and pbce of business locntecl at DID South
j\Iichigan A Yenne , Chicago , Illinois.

P.'\TI. 2. Respondent is no" anet for many years has been primnrily
engaged in the business of refining: storing, transporting, distrilmt-
ing, an(l selling gasoline and other petroleum products to varIous
Iyholesale nnd retail buyers throughont the 17nitccl States : as herein-
after more fully set forth : for resnJe through service stations to the
c011snmillg public. RespondenCs gasoline enjoys "ide public acceptance
wherever it is marketed and is considered ft major brand product.

Respondent is a full integrated company in t.hat it I:; cngnged ill the
acquisition and exploitation of oil producing properties in the rElied
St.ates and else"ld18re and the refining of erucic oil and the snbseflllrnt
manufacture therefrom of lml'ions petrolenm products including g,'L

oline. Respondent is one of the Nation s leading producers and market-
ors of gasoline and other petroleum products. In 1956 l'esponc1enfs
total assets of 82 425 000 000 and total income of 81.012 000,(00 p1:ced
it third -in Eize in the entire field. In 1957 respondent VIaE tl1e fifth LU!2-
est oil company in terms of total assets , s1'rpflssec1 only b y Standard
Oil Company (New Jersey), 87.0 bi11ion; GnU Oil Company, $2. 0 bil-
lion; Socony-M:obil Oil Company, $2.8 billion: and The Texas Com-
pany: $2.5 billion. It. is the ninth largest imlnstrial corporation in the.
K ation in terms of total fH sets , exceeded onlY b ' General )Iotors, 'C.
Steel , Ford lotor Company and E. I. c1u Pont de Nemours & Co. 
addition t.o the aforementioned oil companies.

In tho L:nited St.ates re lJonc1f'nt is the :eerand largest renner alid the
fourth largest producer of erude oiL In 1956 , respcmc1ent l'dlnecl ahmt
eight percent of aJl crude oil in the l nitea States flTcl its sales , inc1uc1-

ing an average of 323 694 barrels per (1ay of refined gfls01ine , repre-
senteel eight percent of the Nation s totnl. Its pipeline movel1E'nts

through some 14 800 miles of cnH1e oil pipelines , represented about si:
teen percent of the Nation s total

Hesponc1ent' s primary marketing area is in the fifteen StatEs kmn,n
as the micllyestand monntain States. The c States are J\fontana.
1,Yyoming-, Colorndo. Korth Dakotn South Dakota , Nebraska , Kfl112flS

Ok1:homa jliJlllesotf\ Imyn li.O;sonl'j ,Visconsin Illinois

, ='

djchi::' :ln

i1lcl IrJdiana. In adclit.ion respondents has flffiJiates vdw market in some
thirty-three State" Utah Oil Co. (Uloro), five Slates: American Oil
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Company (Amoco), twenty-eight States. Thns , the conso1idated com-
pany has marketing representation in forty-eight States.

In 1056 respondent and its affliates served 29 8DO or more retllil OUt.-

lets. c\ pproxlmately sixty percent of respondent' s gasoline is mnrketecl
in the fifteen State area mentioned above under t.he name of Standard
,Vhite Crown (premium) and Standard Red CrO\vll (reg-nlar or house
brand), through sorne 15 654 retail outlets. Of this number , some 3 602
stat.ions are company-mYllcd service stations leased 10 dca,lers and SOJn8
930 stations arc privately ownecl sen-ice stat.ions suh-leasec1 to dealers.

Included in the foregoing are some 8,12 stations designated as lessee
consignee sj- ;ttions. Hesponc1ent also has some g(- company operated
service stations and se1Js to some ;'5 017 othcr stations under supply
agreements. The forty percent remainder of its gasoline production
is sold directJy to various commercial users and other commercial
acconnts.

In the entire fifteen Stflte market n.rea mentioned flbove , respondent
is one of the major gaso'jine mfll'keters engaged in selling its gasolines
throng-hoHt the area , if not the major 011e. and occupies a dominant po-
sition or status in the aren , ns it. has for many years.

-\R. 3. In the delivery and sale of its gasoline to it various mar-
keting outJ ts located in the iii'een State area , respondent ships or
otherwise transports its gflsoline from its various refineries located in
'Vhiting, Indiana; Sugar Creek 1:is onri; ,"Yood R.ivcr , 1111noi8; 1\lan-
dan, North Dakota; Neoc1eshfl, Kansas; Casper 'Vyoming; Texas
City, Texas; EJ Doraclo : Arkansas; Destrrhfm , Louisiana; Yorktown
Vij' p'inia: Salt Lake City, utah: Baltimore, '\Iar)'hnd: and Snvannah
Georgia , through the facilities of its pipelines , barges , tank ears and
trucks interconnecting the various refincries n-it.h its marine nnd other
terminals and 1m1k stations across State lines. from which the said
gflso1ine arc distributed to sen- ice stntions, dealers and other cllstom-
ers located in the various States in which it does business. Accorc1ingly
l'esponclrnt is non- and has heen at all t.imes mentioned herein , engaged
in commerce , as "commerce" is defined in the Federal Trade Commis-
SiOll \.ct, in the shipment- and transportatlon of sndl gasoline between
rrspondenes various refineries , tcrminflls al1(l distribution points its
bllJk storage plants and said n-holesalers jobbers and rctilil deaJers
purchasing said gasoline in the .ffteen State area. An of SUCll pur-
cllases by \Yholesalers jobbers and retail dealers in these States are and
h,rn heen in the course of snch commerce.

PAR. 4. Except to the extent that competition has been hindered

frnstrntec1 , lessened and eliminated , as set. forth in this complaint, re-
spondent 11a5 been and is now jn s11bsLantial competition with other
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corporations , firms and individua.ls engaged .In the sah nnd distJ'ilm-
tioll of gasoline in co1lllerc.c ': as that term is denned in the Fel l'al

Trade Commission Act.
PAR. ;"). Hesponc1ent has fl number of retail outlets through which

its refined petroleum products , including ga oline , arc 20ld to the con-
suming public , as mentioned above. A subslantial numl.1cr of these OLlt-

lets are operated by independent businessmen , or Ivho would be ::,-:ch

in the absence of the pOi\er and control exercised ol'er them hy respond-
ent, who lease or sub leasc their service station properties from re-
spondent and who have entered into supply contracts for gasolinr. and
cert.ain other requirements I'lith respondent.

Hespondent markets its gasoline tllTongh the retail outlets 1:oen-

tioned above by the medium of contracts 01' lease agreements nnclel' the

terms of which respondent. agrees to sell and cleJil'cl' 8.11(1 the dealers
agree to buy aU of their requirements of gilsoJine from the respondent.

There are more thiLn 10 000 s11eh dealers opeTatlng service stat.ions
as respondent' s lessees in the fifteell State area mentioned above.
PAR. 6. Commencing on or about December 1955 , respondent de-

vised, a.nd in combination , concert, or by agreement., express or im.
plied , with certain of its Jes re-de,ders , ;1(!opte(l an(l Gll 8d to be

placed in ojled a. course or dealing, scheme, plan , method , device or
polic.y applicable to the sale of gasoJine to its retail lessee- dealers Hnd
tl1e consuming public which has bel:n placed in operation in different
marlmting a.reas as follows:

NIinneapolis-St. Panl , :Minncsota;
Kansas City, St. Louis , :Missouri ;
Evansville, Indiana;
Eau Claire , La Crosse, 1Vfl5Sall , Bacine, F01\l c1u Lac , Kenosh

Oshkosh, ,Visconsin;
Peoria, Decatur, Springfie1(1, Dnnyil1e, Clwmpnigll- rbnna

ICanakee , Illinois;
Sioux J, a115 , Huron , South Dakota;
Omaha , Nebraska; and
Des :Moines , Sioux City, Iowa.

Said poliey is \' ariously re,ferred to , designated , or othenYlse known
as the " 1956 Retail farketing IJlan " the "Twin Cities Plan the

\Iinne.apolis Plan " or the "Suggested Competitive Retail Price
PJan " eommonly known and hereinafter referred to as SCRF. .Under
SCHP respondent discontinues the traditional posting of its denIer
tnnk wa.gon gasoline price at its bulk plants; purports to ascertain

through surve.ys the prevRlling retail pric.e levels of various classes
of unbranded gasoline l'csel1ers; a1Hl purports to determine an appro-
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p1'io1te differential between brantlecl anc111nbrande.cl products as a class
to reflect realistically the difference in pub1ic acceptance beLl\'ccn the
so classes of products , taking into considerat.ion :
a. posted pl'i(;e5 of unbranded resel1el's;
b. discounts from po:::tec1 prices:
c. ' HIno of t:lmps , premiums and other give-a\yays.

On the basis of t.he foregoing, respondent then determines a ;' sug-
gestrcl competitive retail price." The price of gasoline to Stancl,-ll'(rS
le::sec- dealers is then determined by n. percent.age discount from the
snggestec1 cOl1pe.itivc retail price, excluding taxes. In no event clOC3

the pel'centage discount al10wccl the lessee-dealer amount to what he
IYc1S !'eceiving as his normal margin of profit on each gallon of

olille.
1)y llH:',llS of yarions provisions in the leases , sub- leases and snpply

contracts and through a system of policing the business operations of
tIle aicl independent lcssee- c1e tlcrs by constant inspection and sur-
veillance, tho respondent is able to and does , to a substantial extent
and degree , dominate and control the lessee-clea1ers ill the operation 
tho service sbtions leased or sub leased from respondent. Such domi
nation anel control is exercised , exerted, and used by rcspondent t.o prr-
snade , influence , coerce and induce said independent lessee cleajers to
abide by, agree to , adhere to , follmy or acquiesce in , various plans , poli
oies or methods of doing business ,yhich may be suggested by respond-
ent or which respondent may desire or elect to place in effect and
operation , including SCRP. At all times tbe independent lessec- dealer
i;: consciolls and aware of the power of respondent and is influenced by
such pm'lET in tl1e ever:yc1a.y decisions made by him in the conduct of
his business.

To help effectuate and carry out the SCRP plan in the different
market. areas hereinbefore set :forth , respondent caused m2etings to be
held between representatives of respondent and certain of responclenCs

1055ee- de,alers , in the particular maJ'ket or markets among others , at
l\"hic11 time tbe details , aims and pnrposes of the SCRP plnn Iyere ex-
pbined a,nel discllssed. These procedures and their implementation had
the tendency to and elid persuade, inf1nenee, flHl other\'ise 111(111c8

or CRllse respondent' s independent lessee- dealers to agree to nc10pt or
foUm\ the SCRP plnu Rnd policies , ,yhen placed in op€ration.
As a result of such agreement, eit.her express or implied :from a

conrse of dealing or other circumstances , cooperation , combinntion
understanding: and planned common conrse of action , re pOndf'llt and
certain of its le88ee-(lealers have been able to effectively estnblish
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flnd maintflin prices of gasoline in those market areas where the SCRP
pian has been placed in effeet.

-\t. 7. The combinations agreements , llnderstanc1ings , acts, prac-
tices, systems , policies , course, of dealing and planned common course
of action of respondent and its lessee dealers: as alleged , have had a
tendency to unduly restrain , hinder, suppress , prevent and eliminate
competition between and among respondent s lessee- dealel's; be.t,veen

respondent' s lessee-dealers antI others in the various areas in \\hich
SCRF has been and is nmv in force and effect; han it teIl(lency to cre-
ate a monopoly in the sale and distribution of gasoline in commerce
\\ithin the meaning of the Federal Trade Commission Act; and con-
stitute lmfair methods or competition and unfair acts andpractices in
commcrce within the intent and meaning of Section;) of the Federal
Trade COYnrnission Act.

Jll'. Rufus E. TFilson and JI/'. A. J/. JIinotti for the Commission,
.lIT. Hammond E. OIwffels "nd .lIr. Walte1' T. J(nklmey of Kirk-

Zand, Elris: 110(18011 : Clwffdz and J/a8teI'8 Chicago, Ill., for
respondent.

1J 1'. .1/('' il'':l1 JJ7'i. fo7 : .111' .11. l. I( ('(It/Ii:J: of counse1.

COJIPL \INT

OCTOBER lC , ID02

The Federal Trade Comml sion ha \'ing reason to be1ieye that the
party respondent IHunecl in the caption hereof , and hereinafter more
particularly designated and described , hflS vio1ated , flnd is now yio!at-
ing, the provisions of sllh crtion (a) of Sertjon :?, of the Clfvton Act
(V. , Title 15 , Sec. 13), as anwn(lecl by the Robinson- Patman Act,
approved June 19 , 193G , and the pl'm- isions of Section 5 of the Federal
Trade Commission ..'tc. , as amended (U. , TiUe 15 Sec, 45), and it
appearing to the Commission that a proceeding' by it in respect thereof
would DC in the public interest, hereby is,sl1es its compJnint , charging
a, fol1o"s:

COT:XT I

PARAGRAI' H 1. The respondent, Shell Oil Company, is a corporation
organized , existing and doing Imsiness 11llclpl' ancl by yirtl1c of t1w
1a\\s of the State of DeLl\ynre , ,Tith its principal oflice and p1ace of

iness located at 50 \Vest 30th Street , Xc\\ York, ;\CW York.
PAR. 2. H,espondent is now , and for several years last past has been

among other things , primarily engaged in the business of distributing
and selling gaso1ine ancl aLlier petro1emn procll1cts throughout the
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United States and the District of Columbia uuder the brand name
of ShelF. Products , and particularly automotive gasoline , sold under
this brand name are nationally ac1ve,rtiscd and enjoy a ",ide pub1ic
acceptance as n- standard product by motorists in their own and other
parts of the country.
Hesponclent occupies a major position in the petrolc11m inc1ustry,

being among the Nation s leading producers and marketc1's of gaso-

line and other petroleum products. Respondent is an integrated orga-
nizntion in all -aspects of the oil industry and operates throughout
the United States and the District of Columbia in onc or more phases
of the oil industry.

Hesponc1enCs principal marketjlJg areas in the United States are

the West Coa,t , the East Coast, the :\Iiddle IYest , and the Deep Sont;!.
Loc.nted ''ithin these areas , respondent has 16 or more marketing
regions or divisions subc1iYidecl into numerous districts.

In 1959 responc1enL:s assets erc in exc.ess of $1 billion and its total

re' enue exceeded $1. 8 billion. Its o,cer- all production , including royalty
oil, averaged 366 000 barrels per day during 1959 as compared to
347 000 barrels per day during 1958 , and this volume represented a

gain of 5.5%. In 10S0 respondent sen ec123 OOO or more gasoline retail

outlets. Responc1enfs sales for automotive gasoline through its com-
pany-myned and lease,c1 serYic.e stat.ions inc.rcased in HL3D over the
pre,ceding year some 7 percent.

PAR. 3. Respondent markets its automotive gasoline and other petro
leum products in the aforementioned areas through wholesale.rs , COlll-

pa.ny operated stations and through reta,il service stations operated by
c1eaJers ho either o n or lease their stations. In the latter category,

respondent has entered into dealer contracts with such independent
dealer-purchasers, located in the Smyrna-lvfarietta, Georgia , trade
area" as ell as in other trade areas in the United States and the Dis-
trict of Columbia, which are now in force and effect, pursuant to the
provisions of which respondent supplies such independent dealer-
purcha.sers 1,vith all of their respective requirements of respondentj

brand of automotive gasoline during the terms of such contracts.
For the purpose of supplying' said independent dmt1cr-purchasers

and of making deliveries pursuant to said contracts , respondent ships

or otllerwise t.ransports its automotive gasoline in ta.nk cars , t tnkers

pipe Jines and trucks from its diflerent refineries , terminals and djs
tribution points , located in various States of the United Statcs to
distributing points located within the State of Georgia , as cll as in

ot.her States of the United States from s-;'hich it is distributed to said
independent dea.ler-purchasers.
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j-\.ccordingly, there is no and has been at aU times mentioned
herein a. continuous strCalll of trade in conmlerce, as "commerce" is
defined in the Clayton Act , of sa, icl gasoline bCt\VC811 respondent's dif-
ferent refuleries, terminals and distribution points, located in various
States of the United Statesa.nd said independcllt dealers purchasing
said gasoline in the Smyrna-JIal'ietta , Georgia , trade area, and other
tntclc areas in the Uniteel States and the District of Columbia.

P AU. 4. In the course und conduct of its said business , respondent
has sold , and now sells, its automotive gasoline to independent clcaler-
purchasers , some of whom have been and are now in competition with
each other in the resale a,nd distribution of such gasoJine and with
customers of competitors of respondent selling competing brands of
automotive gasoJine.

In the course and conduct of its said business , -respondent i3 now
and during the times Jnentionecl herein has been, in substantial COJl-

petition with other corporations , partnerships, 1'.-101esa1e1's, indiyidu-
als and firms engaged in the sale and distribution of automotive
gasoline between and among the ai'ol'cJnentioned trade areas and the
District of Columbia.

\R. 3. Hcspondent, in the com' e and conduct of its business aiJo\-
des(Tibe(l , 11as discriminated in price bet\yeel1 different purchasc' l"s oi'
its automotive gasoline of like grade ancl quality by seJJing snch giEO-
linB to certain of its purchasers at lower and more favora'ble prices
than it sold to other of its purchasers who compete with the favored
purchasers in the resale of snell automotiye gasoline.
For example, commencing on or about October 1938 , respondent

sold its nutomative gasoline, to certain independent dealcr-purclwsers
located in a,nd around the Smyrna-1iarietta, Georgia , trade area and
in other trade areas in otller States of the L7nit.ccl States at 10\n

and more favorable prices than it sold to its other independent cIcaler-
purchasers who resell such automotive gasoline of like grade and
quality to consumers thereof, in competition wit.h the independent

dealer-purchasers receiving the lower and more favorable prices.
PAR. 6. The effect of the aforesaid discriminations, or of any ap-

preeiable part thereof, has been or may he substantially to lessen com-
petition or to destroy or prevent competition with those purchasers of
respondcnFs a.utomotive gasol1ne who received the lowe.r prices: in the
resa,le of such gasoline at retflil in the Srnyrna-JIu-rietta , Georgia
trade a.rea a.nd oiher arc-as.

\H. 7. The foregoing discrimiuntiol1s in price are in Ylohtioll of
subsection (a) of Section :2 of the CJaytoll Act , as amended b ' the
Robinson- Patman Act.

::jG--43S- 70-
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PAR. 8. The allegations of Pan1graphs One through Ubpal'ilgraph
two of Pa.ragraph Three of Connt I of this complaint ilre hereby
a.c1opted and inCOrpOl'fltec1 herein by reference and made a IJlut of this
Count lIas fnlly and with the same effect as if set out herein 'icertmhm.

PAR. 9. In the course and conduct of its business , respondent is no,,
and has been at. an times re-fcrred to herein engaged in commeTce , as

commcl'ce :' is defined in t.he Federal Trade Commission Act. : in that
it ships or otherwise transports its automotive. gasoline from the vari-
OllS States of the L:nitec1 States where such gaso1ine is refined , proc-

essed or stored in anticipation of sales anclshipment , to it.s independent

deiller-purchasers located in the Smyrna-l\iarietta , Georgia. trade. area,
and to various other trade areas in othe.r States of the United States
and the Dist.rict of Columbia. .All of such purchases by said independ-
ent dealer-purchasers and sfLles by respondent to such dealers are and
have been in t11e course of commerce,

PAR. 10. Except t.o the extent that competition has been hindered

frustrated, lessened and eliminated as set forth in t.his complaint,
respondent has been and is now in substantiaJ competition ",ith other
c:orporations , partnerships , inc1iviclmds , and firms engaged in the sale
and distribution of gasoline in ;:commerce , as t.hat term is defined in
thc Federal Trade Commission Act,

P.- . 11. Commencing on or about the first week in October 1938,

respondent, acting through its Diyision l\Ianager , one R. D. Kizer
and cert.ain of its indepen(1ent dealer-purchasers engaged in selling
respondent' s automotiye gasoline and othE r petroleum products in the
Smyrna- )'Iariettn , Georgin, trade area , for the purposE of suppressing,

l'mting, hindering anclle.sscning eompetition in the ::ale and dis-
trilmtion in snch ': commerce:: of ill1tomotin:: gasoline, entered in1:o

acquiesced or cooperrtecl in maintain iug and carrying ont a combina-
tion , pbnned common coursc of action , course 01 dealing, understand-
ing and agree,ment, tl1Tougl1 ,yhicll they wonld fix and maintain , and
did fis and maintain , the price at "Ihich rcspondenCs automotivc gaso-
line IYflS sold or would be sold nt retfliJ in the gflsoline sen- ice stntions

leased and operated by the aforemC'ntionecl inckpendent dealpr-pur-
dlflsers selling resp011dent: l1tonlotin gasoline in the afol'cllwntionecl
trade :1 rea.

\H. 1:2. Vursunnt to and in furt.herance of the aforesaic1l1nlawful
combination : planned common course of action , course or dealing,

unclcl'stclnc1ing and flgrcement , respondent, act1ng tJll' ollg11 and ,'lith

the ,1forE'sai(1 H. D. Kiz , together and in conspiracy 11111 cmnhina-
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tion with the aforesaid independent. dealer-purchasers did and per

formed the folJowing acts and things:
1. Agre.ecl to fix a.nd maintain , and did fix and maintain , the retail

price at which respondent's automotive gasoline was sold or to be

sold at the various gasoline service stations operated by the afore-
mentioned independent dealer-purchasers.

2. Agreed to adhere to and did adhere to , certain discounts , terms
and conditions upon which respondent' s aut.omotive gasoline would be
.sold by the aforesaid independent dealer-purchasers at their gasoline
service stations to the purchasing public.

PAR. 13. This alJeged unlawful planned common course of action is
singularly unfair , oppressive and to the pl'ejudiee of the public and
respondenes competitors and retailers of automotive gasoline in the
Snlyrna-)'1arietta , Georgia., trade aTea and has a dangerous tendency
to unduly restra.in , hinder, suppress and eliminate competition between
and among the company-operated stations of respondent and respond-
ent s independent dealer-purchasers and others, located in the same
trading area , and has unduly restrained , hindered , suppressed and
eliminated competition therein in the 3ale and distI'ibution of ga olinG
in "COmmPJTe" )yjthin the meaning of the Federal Trade Commission
Act and constitutes unfair methods of competition and unfair acts
and practices in : collmel'ce " within the intent and meaning of Section
5 ofthe Federal Trade Commission Act.

ilil'. 121Jfu8 E. lV1'.son ancl1Jb'. Am.e'l'ico 111. Jlinotti snpporting the
compJaint.

HOtol'ey, Si1non , Bakel' llhtTchison "\Vashington , D. , by il11'.

William SZmon and 11fT. J. 11 allaee Ada;" and ifh. WiZZarnF. J(enny,
3fT. S. R. Vandi'Uol't and 11fT. Donald P. Walsh Nc,,, York , K. , for
rhe respondent.

AMENDED hnTL\L DECISroX AFTER REl\IAXD BY ROBERT L. PIPEH
\TIXG Ex"nnXEH

SI';PTE1\BEH :: s 10 G 2

PHELDIIX -,\Hy 8T,\ TE::lEXT

On September 26 , 1056 , the Federal Trade Commj,sion issued its
complaint 8.gainst The Pure Oil Company,I a corporation (hereinafter
called re pondcnt or Pure), cl1arging it 'with price discrimination in

) InC'orJectl - refrrred to 8S l' ure Oil COilIJ ny iu the captioIl of the comnIaint !Iud other

dOl'IlJlcnts.
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violation of i 2(a) of the Clayton Act (hereinafter called the Clayton
Act), 15 u.S.C. 12 et 8eq. as amended by the Rohinson-Patman Act
and unfair methods of competition and unfair acts and practices in
violation of ! 5 of the Federal Tra(le Commission Act (hereinafter
called the Act), 15 V. C. 41 et 8eq. Copies of said eompJaint together
with a notice of hearing "Were dnly served on respondent.

The complaint alleges in substance that respondent discriminated in
price by the sale of its gasoline to some customers at prices substanti-
ally lower than the prices charged other custOlners, both in the same
area and in different areas , and that respondent entered into an agree-
ment Tfith certain of its customer-dealers to fix and maintfin the re-
tail price at which such customers sold said gasoline. Re,spondent ap-
penTed by counsel and filed an answer admitting the corporate , eom-
petition a.nd certain of the commerce allegations.of the complaint, but
denying any price discrimination in viola.tion of the Clayton Act or
any price-fixing agreemcnt in violation of the Act.

Pursuant to notice, hearings Tlere thercafter held before the under-
signed hearing examiner, duly designated by the Commission to hear
this proceeding, at val'iol1s time.s a.nd places from )Jnrch 10 1057
September 12 , 1058. At the conclusion of the case- in-chief , respondent
elected to rest.

Thereafter on January 80 , 1 D50 , an initial decision was issued by the
undersigned , finding a price discrimination in the primary line of
eompetition and dismissing the alleged price discrimination in the
secondary line and the alleged priec-fixing agreement. Thereafter both
parties appealed to the Commission , neither appealing the dismissal of
the alleged price discrilnination in the secondary line. On September

18, , the Commission remanded the case to the undersigned for the
limited purp05C of receiving adc1itlol1nl evidence relating to prices
charged by respondent in a.reas ot.her than Birmingham , and directing
the ulldersigned to indicate any changes he might wish to make in the
intt.jal decision in the light of snch fldditional evidence. On October 30
1858 , pUl'Sllflnt to motion of respondent , the Commission broadened the
scope of the remand to include the reception of respondent' s defense to
the charge of geographical price discrimination and such rebuttal ed-
donee as rnight be oflerecl by connsel supporting the complaint.. The
Commission stated that further direction to the hearing examiner as to
the form of initial decision Tlas not l1ecessnry. ThereaftcL hearings
for the receipt of such additional ('.vidence and respondenfs defclJse
,yere held at varions times and places from J amwry 21 1960 to tTanu-
ary 4 , 1962.

Both parties '\\ere representc(1 by counsel , participated in the hea1'-



PURE OIL CO. , ET AL. 1355

1336 Initial Decision

ing:s and afforded -fun opportunity to be heard, to examine and cross-
examine the witnesses , to introrluce evil1ence pertinent to the issues , to
argne orally upon the record , and to file proposed fmdings of fact , COll-
elusions of law , and orders, together 'with reasons in snpport thereof.
Both parties filed proposed findings of fact, conclusions of law , and
orden3, together 'i\'ith reasons in support thereof. All snch findings of
bet and conclusions of law proposed by parties, respectively, not he1'e-

ina.fter specifically found or concluded are here,,-ith specifically 1'0-

jeeted.
rpon t.he entire record in the CilSO and from his observation of the

\yitnesses , the llndel'siglled makes the following amended:

FIXDINGS OF :FACT

I. The B'1tsiness of Respondent

The complaint alleged , respondent admitted , and it is fonnd that
Tespondent is an Ohio corporation wi1:h its principrll offce and place of
bU3iness located at 35 East "'Yackel' Drive, Chicago IJlinois.

II. lntentate C01n?IM?'Ce and Competition

1'118 cOlnplaint alleged , l'espoJ1(1ent ,ul11itted , allcl it is founel tlwt it
is 110W, and for several years has been , engaged in t.he alTering for
sale, sale and distribution of gflso11ne and other petrol cum products
in yarious States of the- 1;11i1:8(1 State5 , including the Ci1:,: of Binning-
ham , Ahbmna , and adjacent te-rritories. In the course and conduct of
llch business , respondcnt ships or otherwise transports its gasoline- in

tank cars , tankers , pipe lines and trucks from its difl'el'ent reiine. ries
terminals and distribution points located in variolls States 01 the
Fnited States to retail dealers locat.ed in the Birmingham , Alabama.
ul'e L and in various ot.her Sta.t.es of the United State. . In the conrse

al1cl conduct of this busines , respondent is in direct and substanti,11
competition in commerce with other corporations, individuals and
partnerships likewise e.ngaged in the sale anel distribut.ion of gasoline
In commerce.

The record l'stablishes anel it is found that respondent's sales to sf1id

retail dealers are and have bee.n in the course oJ commerce , and that
there is 1l0\Y and has been at all times mentioned herein a continuous
stream of trade in commerce 01 said gasoline and petroleum products
between respondent' s refineries , tenninals , and distribution points an(l
nic1 retail dealers.

: 5 'l c. 1007 (b).

, ,

tandard on Co. v. FTC 340 L. S. 231 (1951).
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III. The !/nlcm'juZ Praclia8

The Issues

The compbint contains h\o connts and t lrec basic jSSllCS lJ1imary-
line price discrimination in violation of the C1aytoll Act , seconc1ary-

line price r1iscrimination in yiolahon of the Clryton Act , and p1'ic('-

fis:ing in violation of the Act. They are considered 8eJ'iatim.

D. PTimary-Li' ne Pi'ice Disci'lTruination

The complaint : as amended by the bin of pal'ticn1ars , alleges that
Si11CC December 29 , 1935 , resporJclent discriminated in the. sale of it:
gasoline by selling it to certain dealers located in and around BilTning-
Jwm

, ..

Alabama , at prices substantially 10"le1' than respondent charged
other ret,ail pnrchasers located (1) in a.nd aronnd Birmingham , (2) in
the State of Ahlbama , and (3) in other States of the United States.

The facts are not in substantial dispute, anc1 the same circl1rnstance.-
arc reJiell npon to support the alleged primary- linc a.nd seconda.ry-line
price discrimination as ell a.s the a1Jeged price-fixing. Hesponclent
(le-niec1 that it had discrirninnted ill price t1nlong its dealers located
in the Birmingham area , and the record establishes, as \\i11 be seen
hereinafter, that respondent in fact did not discriminate in price
among such dealcrs hut dunged a unifonll Iyholesale price throughout
J eil'e.rson County, Alabama , which inc1udes the Birmingham area.
In general respondent se1Js its gasoline and other products to i111e-

pendent contr,1C'tors \yho operate, uncleI' the Pure Oil l1alne filling st(1-
tions either cn' ned by them or leased from re ponc1ent. During the
period in question , respondent had de,aler contracts ith approxi-

mately 120 such independent contrnctors in (Jefferson Connty. Hc-
spondent d 1ivers its gasoline to t.he fllling stations operateu by 5Hch

dealers from its bulk plant , and , as is cnstomary in the tra(le , posts at

the bulk plant the wholesale price of gaso1ine , generally reicnerI to as
the tank agon price.

For the, purpose.s of this decision , respondent markets "hat is knO'lll
in the trade as it major braJ1l of g' asoline. Iajor brands of gasoline are

those which have a. ,\811- 10101111 ell-established and ,,'ell- acl'i' ertised
brand nallC and are ma.rketcc1 by large , nSllally integrated oil com-
panies , normally operating throug-holl!-' a large regional area of many
States or the entire l7nitec1 States. Such distributors market. their
gasoline through filling tahor:o; uniformlY ic1c' lJtifiecl con picuCin,::ly

,dth their respectin' In' ,l;it1 naml', and lli !i:ilglli3hing colors ,lllcl (k(
nearly always operated by independent contractor (1ealer3 , flld cmplo
the nse of credit cards accepted throughout t.he entire area in ITh;ch
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they operate. Such stntions provide additional substantial services
such as lubrication ,\yashing, minor repairs, and the supplying of tires
batteries , and other automobile accessories. The marketers of major
brand gaso1ines e,xpend millions of dollars anl1Htlly in advertising
their respective bI lnc1 names fillcl the superiority of their gasolines. As

result of these Inethocls of operation , major brand gasolines enjoy
",vide public acceptance, and are generally considered by the public
superior to non-Inajar brands of gasoline.

Pure operfltcs in this manner anel markets \vJwt is k110\\11 in the
industry and aeceptecl by the Pllhlic as a major brand 01' gasoline.
Other well-known major brands of gasoJine which arc marketed in the
same maImcr arc Stnnclal'l Oil , Texaco , Gulf , Shell : Sincluir , and Pan
Am (Standard of Indiana). There are nunWTons other major bran(h
,Yhile some of the. major brand companies operate in limited areas
such as StR.ndarcl of Ohio , ancl some nl'e not integrat.ed oil companies
sueh as Stancht.rd of Kentucky, neyertheless , because oJ the ,yide
general public acceptance and reputation of the Standard Oil nanH'

they are uniformly considered and acc.elJted by the public as distribu-
tors of rnajor brand gasoline. In general : a,1l 01' the other distributors
of major brand gasoline operntc either oyer wiele areas or nationaJ1y
and arc fully integrateel oil companies.

In addition to the distributors of major brand gnsolinc : gasoline is
also marketed by other distributors, which gasoline is generalJy rc-
ferred to in the industry as private brand gasoline. Such distributors

normally, although not in all ease , purchfl3e their gasoline horn othc'l'
ourec.s. Some private brand c1istl'itmtol's selJ at Goth tl1c \\1101es(11e and

retail level '1,hile others sen onJy at the l'ctailleTe1. All of the pri,'at(\
brand operators , even the most substantial , are mnch srnal1el' in O\'er-
an sales and assets than any of the major brnncl distributors. Spur : the
largest private brand , \\ith 30-1 stations in 21 States in HI;,)7 , ,vas sold
for L total pm' chase price of $18 700 000. Yet Pure , one of the smallest.
or t.he majors , 'had 01'61' 15 000 outlets in 24 States ,vith a3sets in cxcess

of $400 million in 1955. Of conr , when a. private brand -j pnrchasell
by n. large corporation \\ith vast. assets , sne.ll as Sears-Hoebuck, KClT-
JcGec, Jflil'phy, etc. , it Hlay be said to ha\' c comparnble as cts aynil-

able , but if the operation remains unchanged and the brand name is
JlOt con\ Ttec1 to fl. major orancl by compara.blendvertising: methods
of operation, credit canIs, and the other Jactors outlined ahove , it is

not considered 01' accepted by the public as a major brand , and conse-
qncIltly cannot compete sl1cecssfu1Jy without some retail price c1ii-

ierentia1. In (\ very fe,\" mnrket.s one 01' t,yO private brands mny have
acquired a brand reputation eqnal to that 01 a mnjol' brand and C8.n
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sell at the SHIne retail price such as Pate in ThIihYrll1kee , but t.his is
t.he exception to the rule. If br-and name is an insignificant fflct.or in
consnmer acceptance, as respoll(lent contends , then a11 of the experi-
enced major brand marketers aTe wasting millions of dollars in ad-
verti ing their respective brands.

Prl\rate brand gaso1ine is not. flS \Vic1ely advertise(1 -and in some
cases not at alJ : its bran(l names are not os \yell knO\vJl and in some
cases a,re virhwlly unknown , and t.he method of operation is sub-
stantially different, in thnt the filling stat.ions arc owned by the dis-
tributor and not by independent dealers , national or regjonal credit
carc1s aTe not employed : andlubricflt.ion , T\flshing and repair fn.rilities
are not a'i"ailable at the filling stations. As a result , privnte brand
gasoline doe.s not. have tIle public acceptance and reputation enjo
by the m.ajor brand gasoli lPs and is generally, but not nniversal1y,

cr))siclcrec1 inferior in gUfllity to major brrmc1 g'nsoline. Some private
brand gasoline is inferior in CJufllity to major brand re!:ular grade
g-nsoJine. en;rthel('::s , fl5 rec;pon(lcnt cantencls, most pri"cate bnmc1

regular gra(le gnsol1nes are equal in qllnlit ! to t.he reg-ubI' grade

major brnnd p:asolines. In fact, many prinltc brand operators pur-
('hn e their gasoline from mnjor brand distributors. IIo\\-c\- , the,

j';li' : are not generally kllO'iyn to thC' public and hence do not enter into
(he gcnera 1 public opinion and flc.ccptance of the prnduct.

\.s a result of such 1c :ser IHlhlic accep1- ance , in the Birmingham
refl privilte brflnd gflso1ine is olcl at a. reta. iJ price below tlUlt gen-
l11y prcTai1ing for InajaI' bnl1cl gasn1ine . The.re is fl\Yide cliycrgcnce

i1Hlong the Birm-ingl1um area. private bnl1d opernt.oI'.s. Some of them
operate thronghout ",..ide areas of many States , engilge -in ar1n l'tising,
1101 ye gao(l sbtion locations , il.lthollgh the facilities do not equal those
of the major brand distributors , and haTe ncquircd a rlcgree of public
ac.ceptance for their brand names. Others have poor locations little
or no public acceptance of branrl name in smIle eases inl'e.rior quality
gasoline, anc1 operate primarily on a cut-price. b851s. Kecessarily tbeir
gnsoline. hils less IJublic nereptnnce than tlw morC'sllbstantial priynte
bl';l1cl operators.

For the pl1Tpo::es of this decision , the pri \"ah: brancI operators in
the B1rminglwUl arCfl in general fallinto three catt gories , price- )end-

.1' pri\'ate branc1s Ineclinm price pri'" :ltr. bran cIs , nnd lO\fest price
pr;\ :ltC\ lJ1.alld . The l'ec(JJ' esL blisl)(. : th:lt thel' is a l1snal flnc1 cns-

(Olnal'Y c1iiIerentirl1 , narmall - one cent , bet.n" en the rctn.il prices of the
reg-uhr grade gasolines of the three chsse.s of private brand opera-

torE. In addition , there is a nsnal ftll(l customary rebl.i pl'ic.e diiIerential
betlyccn the prp\-ai1ing pricc oJ the ma or brand regular gasolines 
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the price- leading private bl'llds. The record 8 tablishes that in the

Birmingham area. the retail price diffcTC'ntial betwccn the major brand
and the price.- leading privat.e brand regular gasolincs in nonnal mar-
ket periods was generally two cents It gallon

, \'-

itll the prices of the
other private brancls correspondingly 10,\' c1'. For the purposes of this

decision normal market perio(ls mean when no e\' crc price disturb-

ance or price 'Tar was taking place.. Hcsponc1cnt contends that t\'-
cents is not the competitively necessary differential.

Because of the public acceptance of major bnmd gasoline and the
general belief that it is superior in qmtlity: as hereinabove fonnd, both
the record as ,veIl as logic es.tn b)ish that it is essential that there be some
retail price differential between the mnjor brands and the private
brands, or the private brands l'ould cease to exist. It i self-evident
t.hat a large majority of the public believes that major brand gasoline
is superior to prinlte brand gnso1ine. In every sllbstantial market ftrea
including tho Birmingham ruea, the. total sales of major brand gaso-
lines exceed those of private brands in spite of the fact that private

brands sell at I'd,ail from one to five cents a gallon Jess. It is an estab-
lished economic principle. that an homogenolls product cannot snccess-
flllly command a higher price then competing homogrmons prO(l11ct

knol'll to be identical. Yet the Inajor brands , charging a higher pl'i,
ahyays in toto outseJI the private brands in toto. This inevitably leach;

to the conclusion that if the priyate brands tried to sell at the. same
rctitil price , they would faiL Certainly if fl large majority of the pnbJie
believes major brands to be superior in quality, private brands would
sell practically nothing at the same prices. Respondent concedes that
price is one of the leading factors in publie acceptance. If the major
brands were not considered snperior in qnality cert.ainly at higher
prices they "auld not consistently outse11 the private brands. This con-

elusion is further bolstered by the fact that the major branc! distribu-
tors spend millions of dollars advertising \'-hy their brands are su-
pel'jor , e. , ShelFs TCP, 80rony s ldegatane, Texaco s Climatizerl

Gasoline, etc. Certainly experienced marketers ,yo111d not. expend snch

SlIms unless they considered it eIlectiY8.
Since the remand, the 1'8eo1'1 contains ,-ery substantial and reliable

fwidencc that a more competitiyely realistic retail price differentifll be-
t"een the major brands and the price- leading private brands in the
Birmingham area lor regular grade gasoline i5 one Cf'nt a ga11on , ,yit11

t.he, corn' spondingly greater difference,s bebyeen the prices of the major
lJrands and the medium- and lowest-price private brands. A1though
the record discloses ihat a t.\Yo-cent retail clifTerential between the
major brands and the pl'ice- Jcnding prinlte brands "as more frequent
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it also establishes that, w11en the djfferential "-as one cent and the C.OT-

responding clifIerentials existed between the medillm- and lowest-price
private brands: the private brand operntors 'Were not injured and did
not. snffer loss of market share to the major brand distribntoI's. This is
not meant to infer that the private brand operators did not suffer
injury and loss of market share \Then the retnil differential 'was re-
duced to one cent with sllbstantia.11y all of them , thus elimill hng the.
usual and customary differentials between t.he price- leading, medillm-
and Jow-priced private brand distributors , as considered hereinafter.

The re,conl establishes that with a usnal two-cent retail diflerentinl
for regular gasoline behH en the major brands and the priCl:- le:-ldjng
prlyate brands , with the correspondingly greater differential for' the
otheT private brands , the private brand operators had acquired fl llb-
stantial1y increasing share. of the murket over the years. These, facts
neces aril v lend to the conclusion , as contelH1ecl by respondent, that a
onp-cent differential between the major o1'n11(ls and the pr'iec- leading
private brmlds is more competitively realistic in that markeT.. Hesponcl-
ent propo ed llmnerous fmc1ings incorporating a conclusion that the

appropriate or c.ompetiti \-e1y lJccess;l.r:v retail price c1iifm' cntia: he-
i"Y(-' Pll the major brands and the llrice- Jenc1ing private brands -for J'egn-
Jar gnsolinc during 1 he relcvant period was one cent. II gallon and it is
so conclnc1ec1anc1 found. The record e :ab1ishes that 811Ch a di!Iel'enti
had no nd'7e.rse. competiti..' e e:ffect npon the )l'in-lte brand operntoi's.

IIOIYEVer t.he record also esta1jlishes that when the retail price clif-
ferential ,YflS rec1nced belo'i a one-cent difJerential between the rnajor
brands , the price- leading, the medium- a.nd the lowest-price private
b:;:nds , respectively, the private brands last and the rnajar brands
g:l.inecl sub itantiaJ shares of the market. This \\11S brought about by
a compression of the private brand prices into one leveJ , as a result of
t.he lm'iest prices posted by the. major brands in December 19;'5;) and
:Man h 1956 , eluring the two price wars , to be considered hereinafter.
The pre\ ailing retail prices of the major brands then were sneh t.hat a
price one cent belmv meant t.hnt alJ of the private brands \Tore seBing
at or near cost. an of them wcre operating at it loss , and hence they
,yere unable to maintnin the nccessftry diffcrentia1s hetween the pricc-
le,Hlill g, meclil1rn- and lowest-price brands. As a result , sl1bstantia1Jy
all of the priynte brands were forceel to post \Tithin one cent. of the

jul' brands ;llcl ill operated at. ,t. loss. Dl1l'i;!g tIE' eal'Jier stflges
of the two price wars, as the prices dropped, the private brands

WE're ab1e to maint.ain the necessary competitive differentials the
price- lefl(Eng brands one cent Gelo\\ the major brnnds , the meclium-
prjce brands one cent b81m\' the price- leading private brands , and the




