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(1) In thrce of these ca::es , 1.1Iere is no quorum 01 the Commission
at the present time for rendering adjudicative decisions on the merits
and i sning' any orc1c1's to cease and desist based upon findings of

i()htinll (If l:1\Y. \d.ilJlicatioll of thes(' cnses ,,'olll(ll'eql1ire reaTf2"lment
of the appeals. The slwljtj(: priLclices challenged in these cases occurred
aln10st a. c1ecade ago, in the mid- 1950' , and competitive cOllclitions in
this dynamic and rapidly changing indust.ry appenr to luLY8 altered
significantly since then.

(2.) The Commission has this elat.e annollllced the initiation of a
broad inquiry into the problems of competition in the marketing of
gasoline. Orders to cease and desist entered against a few oil com-
panies-orders whic.h ,yould probably not become final , if at all , until
Gompletion of lengthy reyic\';' proceedings in the Federal Courts of
Appeals and the Supreme Court-conld not proyjde complete or ef-
fective solution 10 the competitive problems of the gasoline industr;.v.
It ,yould appeario be more desirable from the standpoint of efIec-
tive administration of the Jaw , that the Commission concentrate its
necessarily limited resources on a. comprehensive industry-wide ap
proac.h to the prohlems of competition in the marketing of gasoline.

Commissioner Dixon not participating and with Commissioner 1\-1ac-

1ntyre dissenting for the reasons stated by him in the accompanying
dissenting opinion.

Ix THE NUTTR OF

CROWN PUBLISHERS , lNG , ET AL.

ORDER : OP1XTQ::"' , 'ETC. , IX REGARD TO TIlE ALLEGED VlOLATION OF THE

FEERAL TRADE COMMISSION ACT

Docket 85!J8. ComplaiJJt, Sept. 19G3-Decision , Dec. 19()/1-

Order requiring a New York City corporation , engaged in pulJlishing. sellng,
and dbtributing books and other pUblications to retAilers for reEmle to the
public. tu cease pl'etid eting dcceJ1tiYel ' 11igh prices OIl tbeir reprinted books

including the reprint edition of "High 11'olJ," by :;11(.11 practices '118 placing
on the jac ket thereof a price higher than the prenliJing retail price with a
lwintpll WflY ' line 1h,'nng-h it ugge"t.iTlg a band (lrnwn ink lillE'. tlll' rC'h:v C0n-

veying the impn' 8sion that 8aid books ,\". 1'' re(luted lJY retailrr.

COllIPLAIXT

Pursnant to t.he provisions of the FNlerill TnlCle Commission Act
and b ' yirrlle of tllC authority ted in it. by said \.ct the Federal

T1'n(lc Commission , haying reason to belip\T t h (t Crm'ln Pnhlishers,

Ine. , a corporation , also doing business as Bonanza Hooks , and Nathan
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\Ynrtels, inc1iyidnally and as an offcer of saicl corporation , IH'l'einafter
referred to as respondents , have violated the proyisions of said Act. and
it lppearingtothe Commission that fI rrrocel'\1inr:' b ,' it in l'";;jwrt then'
of IyollIcl be in the puhli(' intpl'l' l1C'J'e!J

\- ;.

iiC

' ;

('(J1Jr)bi:lt ftatlJip:
C'hp.. l'ges in that respect as l'o!!O\Ys:

\RAGR,\PH 1. Hespondent Crowll Publisher5 Inc. is a corporation
oq_Dlnizecl existing and doing business nnder fl1d by yirtue of the la"\ys
or the Stale OT Kew York. with its principal offce and place, of busi-
nes Jocated at 419 Park ..\xenue South , in the city of New York , State
of :, e\y York.

Rcspon(1ent athan \VarteJs is the president oJ the corporate re-
f'ponde, nt. lIe formulates , r1irects and controls the aets and pradires 
the corporate respondent , inc1u(ling the nets and practice:3 herein set
forth. Ilis off(' c and princ.iprL1 placE of business is Joented a.t the abm"
sr-ated ac1dre3s.

l") . 2. Respondents fl)'P now , anr1 for onw time last pflst haye
heen engaged in the business of pnbJishing. offrring for sale , sclling
o.n(1 distribnting bonk.s and other pnhlic.ations to retailer.;: for resale
tQ the general pnblic.

IIH. 3. In the conrse and cOl1chlCt of thcir business , respondents
no\\ (,:l115e, and for :"Ol1W time b.'t P,lst han: cD.llsed , sai(l hooks , when
mlcL to be shippN1 -fom their aforcsai(l pbef' of business in the State
of :.ew York to retailers tlwl',()f lO('ltec1 in y,lriOlls OUlf'" States of the
rnited States and in the Di.-:tl'ict of Col11nbin , alld m, \tain , and at
ail times mentionrd herein han' llnintainec1 , a sulJstanlinl course of
tra.c1e in said books in C011mer(;e , as ': commeree" is c1cfined in the
Federal Trade Commission Act.

\R. 4. In the conrse nncl condnct of their b115incs , respondents
are 11m\', and for SOlne time hst past haye been , engaged in the pnb-
lishing, ofleTin for sa le, selJing and distributing 01' a book titled "IIigh
Iron ' by Lucius Beebe. Respondent scJl this book to l'etail book stort's
for S1.79 and recommend that it be sold to tho pnblic fo!' $2.. 98.. On
the inside flap of tlll ,iacket , the price So.OO appears with a line dr:l\yn
through it. R,espondpnt.s thereby ,11'' now , Hnd for SOJne time last pflSt
han- been representing, dil'('etl " or hy implication , that the llSlUI1 and

trJmar:v retfd1 ening price of said book in t.he recent rcgu1rr course
of bll:iness in nn re ponc1ents trade area:: has been $6. , and that
members of the general pllb1ic who purchase said book at retail at 

price lower than 86.00 SRve the c1iiTere,nc.e between said lower price and
$(-1.00.

PAR. 5. In truth and in fact, the usual and customary rf'tail selling
price of said book in the reeent regnlar COlll'5(' of business in a11 re-
spondents ' trade areas hn5 not heen S6. 00. Such price is in excess of the
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generany prel'ailing price or pricrs at '\11ic11 said book hflS be,en sold
at retail in the recent regular course of bn5ine35 , in some : if not all , of
t.he trade areas ,,-here the representations are. made; and accordingly,
in such trade areas , members of the general public. ,yho purchase said
book at retail nt a price. \,hich is 10'ler than 86.00 do not save the
difference between such low price and $6..00.

Said statements and representations ,yere , therdore, false. mislead-
ing and deceptive,

m, 6. By the aforesaid practices , respondents no\\ place , and ior
some time last past have placed , in the hands of ret..ilers , the means
and instrmnentalities by and through \\ hieh they 11a:v mislead the
public as to the price at which said Look has been l1sunl1y nnd cus-
tomarily sold at retail in the recent regular course of business , and
as to the savings afI'orclecl in the lmrchase. of said book.

I,R. 7. In the ('Olll'Se and conrtnct of their busi11es. : flJ\cl ni an times
ment.ioned herein respondents haye been in subsirmtifl1 cornpet.ition
in co.mmerce" 1;vith corporations firms ;111(1 indivic1uJ 3 cngaged in
the sale of books Hnd other publications of the ame gencral kind and
nature as those. sold by respondents.

I.. 8. The use by the respondents of the 8.fol'esnic1 fal , mislearl-
ing and deceptive statements , representati01E , and practices , has had
and now has , the capacity and tendency to mislead members of the
purchasing public into the e1ToneOUS and Inish1.ken belief that said

statements and representations "\yere. and arc true an(l into the pnr-

chase of substnntial quantities of respo11c1cl1tS : ;--JOok by l'!'Hson of

said erroneous :.ncl mistaken belief.
PAH. D. The, (lfOl'e c1id acts anc1 prnctices of the respondents: as

herein alleged , \\"ere and are all to the preludicp anclin.iury of the
public and of re pondents : competitors anc1 r(mstitllted and 110\\"

constitute, unfair method:; of competition in commerce , and unfair
an(l deceptiyc acts nnd prncbces ill C01111e1'(('. in ..ioh1tion of Section
5 (,,) (1) of the FederaJ Tn,,)e Commission Act..

J/'i. CeoJ'ge J. Luul?l'du lor the

Denniny lFo/tl--tettti; by JIi'
, for respollc1en1 s.

Commissioll.
l:i"!lesL ll. L(lild of \Y;)~hington

Ixrn.\L DECISIOX BY I,J.:ox R. GH08S Ih:.cI,RIXG ES_UllXER

JL:XE 1;) , 1 1(:;-!

The co:nvlajnt in this proceeding al1cges that, :n the C0ll1Se of sell-
ing their reprint of the 1 D38 Edition of the book HIGH InO:: : by Lucius
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Beebe, jn interstate commerce , respondents affxed thereto a dust cover
or dust jacket on the left inside flap of which there is ililprinted a $6.
price \vith a line drawn through it, thus 

$!.

Respondents thereby (representJ * * * that the usual and customary retail
sellng price of said book in the reeellt regular course of business in all respond-

ents' trade areas has been 86. , and thut members of the general public who

purchase said book at retail at a price lower than $6.00 save the difference be-
tween &lid lower price and $6. 00.

The compJaint further alleges that $6..00 is not the usual and customary
retail price of said book in any trade area , and that respondents ' action
in affxing such dust covers upon lIGH IRON places in the hands of
retail book sellers a means by which said retail book sellers may mis-
lead the public as to the price. at which respondents ' reprint edition of
HIGH IRO has been usually and cllstoma.rily sold at retail in the re-
c.ent , regular course of business in the trade areas involved. This is as-
serted io be a vi01ation of Section is of the Federal Trade Commission
Act.

J1SWer to the complaint. was filed in the usual manner; prehearing
conferences were convened; prehearing orders issued as a result
thereof; stipulations of fact resulting from the prehearing proce-
dures have been filed; hearings have been held; oral and documentary
evidence has been received; proposed findings , conclusions and briefs
have been filed , and the matter is now before the hea.ring examiner for
decision.

The Jega11)" operati'-B facts are not disputed for the most part. It is
the legal conclusions to be drawn therefrom which n.1'e in dispute.

Complaint counsel has not , in this proceeding, sought to try a.ll of
the prieing practices of respondents , but has limited himself t.o the
actionable deception , if any, in respondents ' pra.ctice of affxing to
its reprint edition of the book HIGH IROX the dust jacket hereinabove
described (CX 2-CX 5)..

Complaint counse1 has categorized this as a "preticke.ting" case.. If
this were a preticketing case, it Ivould fan \\ithin the rationale of Re-
gina Cm.pmation 

.. 

T.C.. 322 F. 2d 765 (C..A. 3 , lU63). However , in
his arguments and in the papers whic.h he has filed , complaint coun-
sel relics npon the rationale of the Federal Trade Commission and the
Conrt of Appeals in Giant Food , Inc. 3:22 F. 2c1 977. The
instant case is nrither a e1a5sic preticketillg case wjthin the TatjonalB
of Regina nor a classic c1ecepti'i'c pricing case within the rationale of

Giant Food. The case presents to some extent a problem of deceptive
packa.ging. If the left ir: 1c1e flap of the dust j (c:;;;et. of respondents ' re-

print of I- Jf IROX \\e1'8 altered ,yith the ac1diti011 of a felT explana-
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tory 'iyords, the deception of "hich complaint counsel complains would
not. exist.

Effective. January S , 1D64, the Feeleral Trade, Commission adopted
Gnhles Again,;t Decepttue P1'icing, which were accompanied by a. spe-
cial statemenl by Commissioncr Everette )'laclntyre. Such G'ttides
'lpai'i8t Dece7dl ve Pricing hdeT alia state:

GUIDE I-FOR:\lER PRICE CO IPARISOKS

One of the most cOilllonl T med forms of bargain aclvertisill'; is to offer a
reduction from the adnl'tisel"s own former price for an article. If the fOl'Der
price is the actnal bOl1(/ fide rn' ice at which the article wa offered to the pub-

lic on a regular b'fISis for a J'' "onably substantial period of time, it proYic1es n
legitimate basis for the adycrti."ing of a price comparison. Wherc the former
price is genuine, the bargain being advertised is a true one. If, on the other
band , the former price bei!Jg adnrtised is Dot bona fide but fi('titious for ex-

ample , where an artificial. inflated price was established for the purpose of
enabling the slJbsequent offer of a large reduction-the "bargain" being adyer-
tised is a false one; the purchaser is not receiving the unusual value he expects.
In such a case , the " reduced" price is , in reality, probahly just the seller
regu1ar price.

A former price is not nc('('!"sl1rjl:- fiC'itiou!' Jlcrel ' becml,:e nn , nJes nt ill!"
adYertised price were made. The 8l1,erti."er shouJd be p"'pe(. inlJ:v c;lI'efnl. l1n\y-
ever, in such a case, tbat the price is one at which the product "-HS openly
and actively offered for sale , for a reasonably substantial period of tille, in the
recent , 1'egular C01/rse of his business. honestly and in good faith-ano , of course
not for the purpose of pstaiJlishing a fictitious higher price on which a decep-
tive comparison might be baseel. And t.he flrlnrtisel' sho111d.scrupulom:l:v avoid
aTJ:1 implication that f\ former price is a sellng, not an asking: price (for ex-

allpie , by use of such language as

, "

Formerly sold at. S -- ), unless sub.

stantial sales at that price were actually made. (Italic supplied.

If the former price is set forth in the adyertisemcnt , \Yhetller accompanied or
not by rl( scriptive terminology such as "Regularly,

" "

Usnally,

" "

Formerly, " etc.
the advertiser should make certain that the former price is not a fictiti011S one.
H the former price' , or the amount or percentage of reduction , is not stated in
the all,ertisemPDt: as when the ad merely states

, "

Sale " the fHh'"ertiser must
take care that the amount of reduction is not so insignifcant as to be mrarJ-
ingless. It should be suffciently large tlH1t the consumer. if he knew wbat it "-
would believe that a genuine barg-ain or say-jng was being offered. An advertiser
who claims that an item has ueen "Hedncen to $0. " when the fanner price
was $10. , is misleading the consumer , \\"bo wil umlerstanc1 tbe claim to mean
that a much greater, flld not merely nominal , redu(.tion was being offered.

At the tilne that these new Guides became eJIectiv(' Commissioner
Evcrette ::Jaclntyre s separate statement ( tppendjx A) included the
followjng:

1 COUJIIis;:ior;er :Uadnt s s:aten:tnt is attached as ApIJendix.A.
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The nub of the probleil as I see it is that thc c Guides are not. as they pm'

port , re tatemen1:s of the law; the changes intl'oduced 11e1'e arc too sweeping

for that. It is fair to .say that the Guides in many reSl)ects IHc."hal'ply at
variance with tbe body of law on this subject painfully bnilt 1!!' by tbe Com-
mission Icmd courts OTcr a number of deClules. TIle result may '\H"il be the op-
posite of that intended-uncertainty for consumers , the busIne:'Slllll and the
Commission s staff alike. Under the circumstances, there is a serious (111eS1"i011

that '\ve call sustain the necessary ,igour of enforcement eyen '\Titb the best of
intentions.

On February 17 19M in Clinton Watch Company, Docket );0.. 74B4

C6'1 F. C. 1443), in acting upon respondents ' petition to reopen pro-
ceedings inter alia the Commission stated:

* "' Howevcr , the Commission bas directed that all outstanding cea e and

desist orders involving deceptive pricing sball 0(' interpreted , and tlJUS pro tanto

modifieu, so as to impose Oll respondents subject to sucb orders no greater or

different obligations tban are stated in the Commission s ncw1y-reyised Guides

Aga'inst Deceptive Pricing issued on January S , 186:1.

SilTIultancously, Commissioncr IncIntyrc issued the following

statement:
I am compelled to issue a separate statement setting forth my yicws on the

Commission s action in modif 'ing tbe cefise 8m1 desist order issnc(l ug-rtinst tlw
Clinton '"\atch COl1p:1Il - in this IJrOceeding. The SiglJific811t provision amelHiing
the order reads as follon' s :

"* * * the Commission has directed tbat: all outstanding cease and desist orders
involving deceptive pricing shall be interpreted , and thus pro tanto modified , so
as to impose on respondents subject to such orders no grrater or different obli.
gations than are stated in the Commission s newl;v-revised Guides Against
Deceptive Pricing, issued 011 January 8 , 19G4. * * *"
I do not concnr ,vith thIs action for the following reasons. Hespect for tbe busi-

nessmen who come before it, as well as for the appel1ate courts, requires tbat
Commission orders be drafted with suffcient precision so that tbey can be n;ldeI'-

stoOti. The wholesale ;'pro ta11to" incorporation of the provisions in the 11e\y

Guides , adopted in this instance , affords the Clinton Watch Company no guidnnce
for the regulation of its futUle conduct with respect to its pricing practice . The

Guides , of course, coyer a multitude of dcceIJti,e pl'idng practices which may
or IIay not be applicable to the CUnton '''atch Company f1l(1 it is doubtful that
the pro tanto qualification wil enlighten either tIle Commission s staff or

respondent as to precisely those terms of the Guides aplJ1icable to the Cliuton
Watch Company. This diffculty is, of course, compounded by the fad thnt the
Guides themselves stil require consiclerable adjuc1icntj,e definition before eithE''
the courts , the Commh;sion , or the business community wil be full;.' adyised of
tllcir legal significance. In violation of the upl'f'me Court's injunction ir.
Ped,c1' al Trade Commission v. Morton Salt C()/)PWflij, 3R4 U.S. 37 (1048), the
Commission here is shifting to the rOUlts the burden of determining the factunJ
question of what constitutes unfair conduct. I am sUl'll'ised that this Commi,,-

sIon , which rcc0ntl ' l)as made so many prononTIc(' ments of the necessity fe,l'

deal' and definitive orders , is in this arC'R t'UllJfLrkiIlg on a COl1l'"e v;hieh C:tl'
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lead only to adminis.trative and judicial confusion by issuing orders, the terms of
which are so imprecise and indefinite that they are likely to be misunderstood.

On April 7 , 1964, in The Reghw COl'po?'at2on Docket No. 8323 r65
C. 246 , 250J, the Commission amended its fina1 order in Regina

so as to require respondent to cease and desist from:
-\dvertising or disseminating any list or pre ticketing price unle s ,such price

is a good faith estimate of the actual retail price and does Dot appreciably exceed

tbe highest pricE' at which substantial sales are made in respondent' s trade area.

-\t the time that the Commission issued its above order in Regina 

April 7, 1964, Commissioner :Maclntyrc again issued a separate
statement which included the following:

In rejecting respindent's plea that the order be set aside, the Commission
employs rather facile g-enera1izations , glossing on:r the contention that Regina
past acti,ities as documented by the record do not constitute a violation of thE:
law as now construed, Sweeping aside Regina s arguments on this point, the
Commission broadly asserts:

"* * * the standards enunciated in the Guides are intended to be prospective,
rather than retrospective, in their application. The public interest would not be
seryed if the Commission were to undertake the timp-consuming and unsatis-
factory task of attempting to rcYiew, in the light of every new policy pronounce-
ment, the records of 0.11 the casps in which cea e and desist orders have become
final , in order to ascertain whether the records '\\' ould support a finding of viola-
tion under the new standards. It is very doubtful how accurate such retrospective
evaluation could be, or how uscful \yould be a process of continuous
reexamination of old, and frequently stale, records.

I cannot adopt this rationale, for the simple reason that it does not come to
grips with Regina s contention on this point , which , in fact , raises serious ques-
tions meriting a responsive and reasoned reply, At the outset, I may state that
the assertion that the Guides are intended to be prosf)ectiYe ratber than retro-

spective in their application avoids the rea1ities of the matter. The Commission
has only recently dismissed complaints in a Ililllbrr of proceeding brought prior
t.o the issuance of the revised Guides on the ground that the proof in these
proceedings did not. meet the new standards, see Pildennan Corporation
Inc" et al. Docket. No, 7878 (1904), The Commission s assertion that the Guides

are prospective, in rebuttal of respondent's requpst for recision , is particulariy
inappropriate because the application of cease and desist orders are not. retro-
spechve but prospective as far as respondent's obligations thereunder are con-

cerned. Regina and respondents in othc1' cases may \vell question the effect on
their future business decisions if all Commission policy reversals of ,this nature
wil be prospccti,ely applied "ithout regard to what has gone before,

The Commission , in this inst:1nce, has ignoJ'ed another fundamental f'onsider-
ation. As I understand Section 5 of the Federal Tr:1(le Commission Act , the
Commission is €mpo'iYerecl to 1."-sne CE:nse and desist Ol'de1' S onl ' upon a finding
tbat a ,iolatioll of law has occUlTed "Cnlcss the Commis"iOll camps to grips

\\-

ith the issue of ,,-l1etller respondent s past adiOl;:. liO(. llllPlltpd in this proceed-
ing are ,iolati,e of the Act, I do not see ho,,- , in gool1 conscience, it can keep
in effect a cease amI desist order IJCaring in respondent s fntnre condnct, The

Footnotes o:clittec1.



CHO\Y.: PCBLI HEnS , INC. " ET AL, 1495

14S:S Initial Decision

justification tlwL a l'' Yil. \Y of tlJe record in tiJis lllOceeding \\ ould 1Je eitiler ulH1uly
tl' oulJJe .Ol\(; or time-consuming doe,-- not absolye tIle COllmissioll from perform-
ing its :-latutCl'Y functions. '111(' ('Ollllh'sion \\' illl1a\ e t(J gl' alJIJlc ,,-itll OJ:s iSSlH\
either in this proceeding or in other decelJti\-e lJI'icing cases wherein outstanding
u1'ler3 i .'l1ed priol to JallUll!Y S , H)O-:, ,He in effect, anrl the llUlnbcl' of casps

in this cf!teg-ory are , of course, numf'Ous. The Commission may refuse, at this
i lilC' , to decide the question of wllether a respondent's nctiyities leading to an
outstanding cease and desist order are in yiolation of the law as 11lCScntly
in!tTIJJ'etec1 1.y tlds agt.'ncy. \Ve :-hould not , 11o\ycyer, be surprised if tl1e courts
are nstclI to iill the nlCH\lIlJ the Commission 11ns left , if we nbclicate our fUJlctions
in tll1: uH1.nnel',
The Commission s treatment of i' llis i .slH.' igJ10i. e:: tile flll't1Jf'r lJ'c;int tlJnt n

derision on ile merlis ns to wl1C jlCl" l"C.,:poIH1lnt. s P;\,,,t conduCt "joIntes tile lu\\"
n8 110\" (:011."t1'1((1 1: l'' (Jl;il'.'d IJl 1! o tll;\t :\t lea,-t i'E'Sl101Hlf'llt 1!)J(1 those on tlle

OIll)i"sjoll ,- scall. cl1 l:' gt'd "dtll l'nfol'cing this nnd simit:ll' onlers will know
\\"hat tlje COJJ1I!L-,sion ,- l)l):,ition is 'Yhile th( ;1,siou of tllis (lUestion ma,\ stn'.

nff sOlle ;l(lmitieclJy diffcHlt 1Jl'o1Jlems in the illullPdi:te inture, in tI)( long rtllJ
it cnn onl ' le.'cl to fn1"l1el' di.sarnlY in '-11 ,U(" i1 of till' l:\w nLn' :H! \. snbjl'ct to

O!i."i\!('l';,Ii!p (-(JIin. sion.
Ig' 1Jol'iJJ tlw is: ul' (d wllltlwr till l'c.--polJ1ent slwulc1 h( lllHh' l' order at nIL

the COJl!li: sil)ll IJns 1.!o(1:1'iec1 Hl';:in:l s ordel' 11 ' l,htllul',lting (JlJ if." . fJi'() 101lf0
lIwllillc:liio!l prci('('(llli"' L' UlLJ;oYl' (l in (, I':/li011 11"lIt(h COlii/JOn!!, et (/1. , Do(.ket 

1.1-1 (Ol'1e . Denying' Petition To Heopen Proc(-('diug, i,;...mcl1 Fel.ll'nal',Y 11 , 1Utili
In.! .F. C. 1-4-,1:31, with \yhich I waf; unahle to agree fi tllat timp. (Foot-
lJotes omitted.

Tho Commission 1' ccntly l'oycl'sec1 this hcnring cxaminer and yfl.
cated an order ap: lj:ist deceptin3 p!'iciJlg" isslled ill Na-me BI.ancZ Dis.
fiRjldo)'c Docket Xo, 8;')83. (Se( decision of the Commission 8nc1 order
to file l'rpol't of compliance issned A_ pril :2-1-, 10G-: lG5 F. C, 'Wi 32:2J,)
It issned a pricing order in ontlncntu7 P(oducts , Inc. Docket :\0,
S3lT 1(;" F.. C. :J(;ll

Pl'e clltly pending be.fol'c the Comrnissioll in Giant Food: Inc.
Docket, :\-:0. 77"1;- , a pPtition to reopen proceedings wns fiJec1 by t.he
respondent therein pnrsuant to Section 8,2;3 of the Commission s Hulcs
of Prt ctice. At tl1C time this decision 13 b2ing 'i'iTitten no action had
been takcn by the Commi sion upon Gi:llt"S petition to rcopen the
proceedings, This he:ll'ing eX:1.m.ine.l' presided ,' t the hearings in Docket
Xo, 1:. 7:) :mc1 hi.., ol'le1' against c1eceptin , pricing pl' ldices of Gia:i)f
Food. lnc.. 'in. S sllst:lined by the Fed21't11 Trade Commission as then
(,ollshtl1tE (1 8,1lc1 Jater b \- the Court of \ppeals for the District of
Colmnbifl Circ,nit. Sec :j :2 F. :2d f)-iT, .-:\-t the time this hearing cxrnn-
inci' i :311 d hi:; ol'igini!l ordcl' in ()ia/lt Food the record jmtiIif'! sHch

pricilJ order. 'I' lie Fecleral Tr(lcl(: Commission ng-l'ccc1 t.1l8t. nch
pricing ordcr shouid bl' iS5U0-(1. ancl the Court of \pp2HJS for the

Di!'Jl'ict of Colmnbi" snsL iE(,c1 the he l.ri'.lg 8x, milJc,' rmc1 the Federal
T1' :lCle C'mnmisslcm,

35G-43S- 70.

- -
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In AT1WlrZ Oonstable CO'ipo"icdiol1 Docket No. 7657 , in it.s opinion
issued .January 12 , 1961 (58 F.T..C. 49 , 62J, the Commission made the
following statement:

To such extent flS tbe initial decision s rpference to yioJatioll of guides I1W:-

suggest OJ' imply their force uud effect flS snlJf:tflBtin' lnw , sneh tntf'm('l1t is
patently erroneous. On the other hanel , n statement that the adyertbing 111')1('-

tiees found yiolatiye of the Art also departed from basic criteria in tile guides
cleaJ'1y ,,' on1d not illpl ' s\1("ll s\lbstfntin forei' f!ud effpct. The initi:ll (lecision
shall he so amended.

In Gi1nbel BnJthei'8. Inc.. Docket No. 783J-, in the init.ial decision

isslled .January 2 , 1962 (61 F. c. 1051 , 1061J, the hearing examiner
stated:
82. In summar;\- , t.his case , insofar as the charges of fictitious pric'ing are

concerned, appears to present squarely the qnestion of the legal eftect of tlj(
Commission s Guides Ag-ainst Deceptiw Pricing-. If :the Cnide's can properly 
considered as law or as a substitute for f'yidencp the charges IUlY€ been ."us-
tained. If, on tJH other lwnd , the Guides cannot properly be so consillel'' (l, these
charg('s in the complaint must fall for lac\; of snpporting eyidence. In till exam-
iner s opinion tl1e latter vie"- is the correct one.

Upon appeal from the hearing cxmniner s order in Gimbel B'iotheiW
Inc.. Docket No. 7834 , the Commission , on .In!y 26 , 1962 (61 F.T.C.
1051 1073), which consisted at that time of three of the present Com-
missioners , stated:

ba, , then , is the propel' statns of tbe ;; Gllirle,,

" '"\-

ith respect to a CommissiOIl

prucecding ! "'''hen yie\vcd as a compilation Bnd smnmary of the expertise
acquired by the Commission from l1a ving repeatedly decided cases dealing with
identical false claims , the role of the Gllides becomes apparent. They serre
to inform the public and the bar .of the interpretation which the Commission.
unaided by further consumer testimony or other eYidencp, will pilleI' nprm
advertisements using the words and phrnses therein set .out. It is our virw that

,\-

ords and phrases of the type set out ill the Guide8 Inust he eOIlshtE'Ill
dealt with l1;.' the Commission or its c1t'cisions \"il ha\" no ilpaning or ,-a1tH'

Only by consistent interpretation can some order be brought to the SCIIG'ItiC

jungle at advertising. '" * * (Italic supplied.

) *

The pa.rties to this proceeding agree that HIGH IHON was regularly
offered for sale at retail for $6.00 in the yarious trade areas , :1t. the

time it was original1y published Hnd copyrighted in 1938 by D. Apple-
ton Century Company, Inc. and for fOllr or fi n years thereafter.
There is no record proof of actual retail sales during thn.t. period but
it is fair to assume that the originaJ edition of HIGH IRON sold at 86.

-The hearing eJ;arnlner s r1isrnissal of the prking charges against G-imbel Brothers was
reversed and an oruer was issued by the Commission against Gimbel Brother;;. Thereafter
OIl October 17 , 1962 , the CommissioIl altHed its order in Docket o. 7834 (see final order
issued OICtober 17, 19C2).
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retail. The reprint reissue edition of HIGH IRON involved in this pro-
ceeding was brought ant by respond en is 4 or 5 years ago. It is
stipulated that this edition has been customarily selling at retail ill all
book shops at approximately $3..00 pCI' copy (82.. 95 or 82..98)..

In advertising their reprint edition of HIGH IROX respondents use the
,yards "Orig. Pub" or some variations thereof \yhich seek to inform
a prospective purchaser that HIGH IROX ,,'as originally pl!bli hecl to
sell at retail at $G.OO.

The expertise of the Federal TnlCle Commission exte.nds into the
arpfl of adjudicating, without consumer testimony, whether a particu-
lar pricing practice is decept.ive within the purview of the Federal
Trade Commissi01! Act. "* * '" Actual consumer testimony is in fact
not needed to support an inference of deception by the Commis
sian * 

:,: *

Exposition Pi'eBs , Inc. v. 295 F. 2d 8(j9 8T2 (C.
1961). See also E?'ickson Y.. 1". 7'0.. 272 F.. 2d 318 (C.A. 7) : JJ(/.\ic

Bool,s,lnc. Y. 1".... 276 F. 2d 718; Wybnmt System Products OOlTo-
mtion v. T.. 266 F. 2d 571 (C..A.. 2 , 1959). Consumer testimony has
been offered and is in this record. Such consumer testimony as is in this
record is not necessarily binding upon the hearing examiner in de-
termining whether respondents ' pricing practices were and are
decepti ve ,..ithin the intent and meaning of the Federal Trade Com-
mission Ad. Complaint counsel's consumer testimony included that
of the following "itnesses fllIlOng ()Lhcl's :from Philac1e1phia and
sUJTounding area,

Le01wora Levitt. owner and operator of a l'l1nl nnd book Rhop in the City of
Philadelphia;

Dar:-td Bagelman a book dealer for 3,) yearR in Pbilau.elphia;
In;ing Shusterman owner for 11 ;vesrs of The "ThUman Rook Sbop in

Philadelphia;
Wiliam .J. DU'/iidsOJI a stockbroker and investIient lmnkpr in Philadelphia;
Merrill G. Hertllrong, Librarian at the rni\ersity of Pennsyl\'UJia since 19.j6;
Harold. 8. Stine. Professor of English at the 1Jni,ersity of Pennsylvania;
Ted Petterson. a student at Temple Univel'sit;y, in Philadelphia;
Miss Edn'ina. Sfuczyn8ki a student at Temple Unlyersity who was studying to

be a teaciler;
Jesse C. Mils Assistant Director of Libraries at the 1Jniversity 

Pennsylvania;
Gcor.Q6 A. Ba1-nctt opert!tor of a restaurant and bar in Philadelphia;

EU.zabeth Jla.7'lCell a secretary-rc(:cptionist in the office of tile president
of the eniversit;'' of Pennsylvania;

J118. Barney .Johnson. a secretary in the College of Liberal Arts at Temple

l;niversity;
Lau;rcnce Poster a student at the University of Pennsyl,anla , a graduate

student in philosophy, and 0.1.0:0 a teacher in courses in philosophy fit the TJni.
versity of PennsyJ\"llia :
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nda. LUi';!l(U!'i 11 student at Tem111c Ll:in' l'sit

'- \',

l.o \ya;, rl!lylllg to 1)e1.UllC

a teacher.

On December lCi , 1063 , a Stipulation or Fact has fLlccl. :\ iH!l:lll I\' ar-
tc15 , re pollc1ent, and chief e:-ecutiY2 UHiC81' of till: pnbJi.'jhing CUJJpll's
of \dlich respondent.s Cro\\'nl) ublishcl':" , Inc. , Q.:\ (,\1'\" ork coqi01' nlicm
al1d Bonanza Books arc lL pnl't , a.iso tl'stiiied. Proposed findillgs 01 l:lct
eOJlclnsiol1s of In'iV and briefs h Ye been jilecl. . \11 proposed finclillgs
\,hich have not been incorporated herein ill the form 01' snh nUltialJy
the forll proposed hereby are rc ected. Such motions , if any, l\"hi('11 haye
hCl'etofOl' e been made \\hich h:,-.\8 not pl'eyiously been spocif-icaJ1y ruled
upon hel'eby arc overruled and denied. The hearing examincr has care-
ful1y considered the entire recorcl in this prOCeCCtlllg: illclnding tile
ple;1c1iilgs the evidence, the pl'opose, d Iindings and conclusions hIecl 
C0l11SCJ , and , Lased npon snch evidence makes the :fOlJOWillg:

FIXDlXGS OF I. \CT

The :follO\ving findings of fact (par:lgl'aph ; 1-8 iJlclusin' ) are
adopted verbatim fro11 the stipulation filecll)ec( mbcl' Hi , H)G3. Ot.her
Jinclings dealing with simiJar or the same ubjecL maUer 11;;Y he sup-

plementary to or in addition to the stipu1at()Cl filHlings. If counsel arc
to be encouraged to stipulft8 in these matters SllC)l stiplllatiOlJ sllOuld
"\yheJlcycr possible , be flcloptec1 in haec 'L:ed)(l. Therefore the hr.,li'ing cx-
am1nl::1' hereby finds: (See Commission s op;11ioll :11 PUi'OIU/Oi' Pi'Or/-

lIet" /;1(.. , Docket 7830 , p.. 7 Lei3 F.. C. S , 26J..

1. CrmYll Publishers, Inc. (sometimes 11l'lciJlc1Tter rdenccl to :\s

Cl'O\Yll) is n corporation ol'ganizt'cl , ('xi tillp' :i11(l c1oiJl ' IJ1::inc ::'i uDder

mc1 by Y1r1no of the !a,ys of the State of XC\f York

, \;,

;tl1 its principal
ofhce and place of businrss JocnJecl at 410 Pf1l'l ':\YCJlllC SmIth : irJ the.

city of l\CW York. Crown as chrLrtcred in the )U\te of Noy,' York on
February G , 1833 , as the Outlet Book Co. ll!c" \,' ith its Wll1e clwngcll
by mncac1ment elated October 4 , ID3:2, to C1'o,\,,n Pnbli::'hcr:-. Inc. III
:ld(1itioll to doing business under its corporate nanw , Cl'OYfll :'iso trc1(lrs
and does business rmc1er the eYenl1 tr:lc1e names of Bonnnz,l Book::

':'

l'C' clia IIOl1SC and Publishers Central B1:l'e:l 1 DiY3Sioll.
2. Hesponc1ent N fithall \\' ftrtels is t he prr i(1(' 1H \)

(',

J1j(lcnt Cl'O\nl
1-' l1bli hcl's, Inc. ::11'. V\ ;l1(-r!s OIYllS ;'';0 llrnTnt of rJ:,C j:" ;llHl 1:::;1OJ'i;'.Cl!

pital oJ :.00 shares 110 pal' yalne common ' fDd oJ Ci'(J'Yll rubJ:, hE'

Inc. 'Ihe other 50 ilcrccnt of Cl'nrn stock ;s ()\" :je,1 l ::i r ; j1Ji," j(l-
me1. .Ir. VI al'tels takes iUl nrlin: p:ut in :11e 1;1;; ?1l fnt
of CrmYl1. In conjmlct;on ydt, l1 the other tc:ckholde1' he -j'orJll,h,('
directs 11(1 controls H:c poliri2 : acts or pl';:ct (,0' ; err Cr0\111 l':' c('pt. iblt
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such acts are performed solely in his capacity as 011(' of the managing
omeen: of Crown.

0. Crown engaged in the business of publishing, selling andlli trib-
nt:ing general fiction and non- fiction ilJustl'Cltc(l bool\ and other pub.li-
c;1tions to retailers for resale to t.he genera.l pubJic and is in competition
\yjth others in the sale of books and othc1' publications of tIle S,1l1C &"('n-
cral nature and kind sold by Cl'O\TJ1. T' lw majorit.y 01 l'espOJ dents
sale:: are 11:1(1(' to OyeL' ;1 000 Ctt:pnrt:mcnt stoTe ftllc1 book hops locatecl
throughout. tile United SUItes. ('1'OW11 8 gro s fll11111ul Vohlll1E' or sales
has been over 85/)00/)00 nnnl1al1y. Cro\Yl1 employs lJehYE'en 100-17t5
people depending upon business r.onc1itions.

4. In the course and conduct of its business , CJ')\Tll 11,E' . hippe(l
books and other publications Wltich it Ilfs sold fl'JJ its pl,1cl' of bUE;i-
nes,') ill the St,tte of XC'i\' York to reta.ilers locatcd in Yt l'ioHS Si ntc3 :1lc1

in tJ1C Distl'ict of Colmnbin , and has mnintaine(L nll(: docs EwiJllain
a suLJscftntial CDUl'se of t.rade in books fwd other IJ\lbliC:l:- ior in com-
merce as :'comlIercc defined in the Federal Trade Commi, sion ..\d.

;J. In the course and conduct of its busine.ss Crown publishes , 3ells

and distributes a book by Lucius 13eebc entitlec1 HIGH 1ROX. For the
past three (3) years : Crmvn has sold 01'81' (; 000 copies of nIcn InO:S
illllnally. Ovel';30 percent. 01' Cl'myn s saIl's of the book JTIt;lI n:nx haye
been made to purchasers located in Statc other than the State oJ X cw

York.
G. HIGH llWX was originnlly pnbJishec1 nJ1cl cop'yl'ightl'c1 in 1 n88 

D. Appleton Century Company, Inc. The publisher of the ori: :innl ec1i-
tion of HIGH mON recommended that. snch book be solc1 fit l etail for
a.pproximately $6. 00. The original edition of IIImf IHU:N has lWC'll ont of
print and generally unavailable, in retail stores since :;PPl'OXim,lteJy

1948..

7. Crown sells HIGH IROX to retail stores for 81.79 and recommends
to the rctailer that it be sold to the public Jor 32..

, ,,'

hich is thc usual
and cl1stomary selling price 01 HICH mox : as published by Crown , in
CrO\\n s trac1e areas. To the best. of respondents' knowleclg' , the

edition of )-IGU Ir.O: published and sold by Crown has nevcr sold at
retail .tal' Hi. QU.

8. On the inside flap of the dust jacket oJ HIGH IRON , as pub1ished
by Crown , there is printed in the upper right hand corner where the
suggested retail se1ling price of a book is usua1ly and customarily
printed by the publisher the following: :: Illnstl'atec1 '; In the
customary place for such information v';z.. on the back of the title
page, there appears a notice of copyright in 1938 by D.. Appleton
Century Company, Inc., and a notice that the edition pubJished by



1500 FEDERAL TRADE CQ:\nnSSION DECISIOKS

Initial Deci::ioll G6 F.

Bonanza Books, a division of Crown , is published by arrangement
with :Meredith Press. At no place in HIGH max , as published by Crown
or on the dust jacket thereof, does the suggested retail price of $2.
appear.

In addition , the hearing examiner further fids:
9. The Federal Trade Commission has jurisdiction over the parties

to and the subject matter of this proceeding.
10. Crown is a publisher and distributor of books for sale in the

retail trade, to book stores and to book departments in department
stores (Tr. 5). Crown does not have its own manufacturing facilities
for printing: or binding books ('11'6-7) but. maintains its own shipping
and bilJing department ('Ir. 12- 13).. Books soJd under the Crown
name arc original publications (Tr. 10). Crown s activities are

confined entirely to publishing on its own behalf and se11ing for other
publishers (Tr. 19 22-23). Crown ships books a11 over the 'United
States and all over the world (Tr.. 26).

11.. Bonanza Books is a division of Crown and a trade name used
by Crown for publication of reprint editions of books originally pub-
lished either by Crown or by unrelated publishers. Bonanza books
are usually sold at prices below the list prices of the original editions
(Tr. 8- , 18).

12. Nathan Wartels is president and secretary of Crown (Tr. 18)..

He owns 50 percent of the issued capital stock and Robert Simon owns
t1w, otl1PI' ;"'0% of the issl1ed stock ('II' G). \Vartels 1S president fino

secretary of Outlet Book Company, Inc. (Tr.. 18) and treasurer of
Lothrop, Lee and Shepard Company (Tr.. 18) which publishes chil-
dren s books only (Tr. 16). OntJet Book Company deals in publisJiers
remainders (Tr. 18). A remainder is usually unsold book inventory
on the shelves of the original publisher.. U cua11y Crown does not sell

remainders (Tr. 21). TJie o,-ra11 '\Vartels- Simon-Crown-Outlet-
Bonanza-Lothrop, Lee and Shepanl-Arc;Hlia IIousc 1mblishing com-
plex (loes flpproximately $3.000 000 per cnl' ('11' 1) bl1sinp:-s 1111(1

p.mp1o:\' lwhycen 150 and 175 pf'r ons. From .Tn1y 1 , 1D62" to .Tune. 30,

HJG:L Cr(1\n1 sale of 0/)-:0 copies of nIGH Jl()X at Sl.7D pel' copy Pl'()-

dllC,-,(l Sll,7a:2.f n income. Thi:- ,\'I1S abont . ;:1 of one percent of the
000.00(1 pIllS gross revcnue of the C1'O'YI1 publishing complex. ::11'

,Ynl'lel:: h lS been in the pn1J1ishing Im jness since In ):i (Tr. 11-

13.. By contmct entered into October 18 , 1961. Cro""n obtained from
Meredith Press the exclusive rights to print and publish English
language reprint editions of the book HIGH IRa" by Lucius Beebe (CX
26 A-B).. The retail seUing price of the originaJ edition of HIGH mo,,
in lD-.S \\" ns $6.00 ('11'. 63: Cumulative Book Index 1 )4;j- , pflge 10"*0).
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No proof of actual sales at that price is in this record but it is a fair
inference that the original edition was sold for $6.00. vThen Crown and
Outlet secured the reprint rights to HIGH mON in 1961 , the original edi-
tion was selling in the out-of-print market for $15.00 and $25.00 (Tr.
62). The contract with Meredith provided that reprint editions pub-
lished thereunder were to be retailed at not less than $1.98 and not
more than $3.98 (CX 26 A). Crown seHs its reprint edition of HIGH

IRO,, to retail stores for $1.79 and recommends that it be sold to the
public for $2.98 (Stipulation dated December 12, 1963 , page 4; CX
6-CX 17).

14. On the inside flap of the dust jacket of HIGH IRO,, , as published
by Crown , there is printed in the upper right corner where the seling
price is customarily printed the following: "IJlustrated, 8&." (CX

) $2.98 was suggested by respondents as a retail price for respondents
reprint edition of HIGH IRa". Such price is within the retail price range
prescribed for the reprint edition of HIGH IRON in the Meredith con-

tract (CX 26). The suggested retail price of $2..98 is not printed on the
dust jacket (CX 3). The advertisements of HIGH IRO" furnished by

Crown to retailers carry, inter alia the following price indicia: "Orig.
Pub.. at 86..00-0nly 82. 98." (CX 18A-CX 24D.

15.. Crown has department heads for manufacturing (production),
editorial, sales, advertising, publicity, and fiancial matters (Tr. 6
25).. Crown s production department directed the use of the indicia
Illustrated " on the dust jacket of HIGH IRON. This decision was

made jointly by Nathan Wartels, Robert Simon (the stockholders)
Crown s sa1cs .manager nnd Crown salesmen (Tr. 6 , 28).

16. Crown s edition of HIGH IRON has on the back of the title page:

Copyright, 11J:S. b:-
D. APPLETON-CEKT1 RY CO::IPAXY , I TC.

This edition pnblisbcc11Jy Bonanzn BooJ s. a rlj\" i:dol1 of Cro\\"n Pnblishers. Ine.
b:- il1TiU1gement with ::lel'f'ditb Press.

17. During the period July 1 , 1962-June 30 1963 , Crown sold 9940
copies of its edition of nIGH IRON (CX 28-29). Crown s edition of
HIGn IRON has usually been sold in book stores for the 82..98 retail price
suggested by Crown (Tr.. 68 , 72 , 76). Crown has never received any
complaint from any book seller or retail purchaser with respect to the
price indicia shown on the dust jacket of HIGH IRO," (Tr.. 62-63).
During the middle of 1963 , Crown discontinued the practice of

printing "sa.oo" on the dust jacket of HIGH IHOX pending conclusion of
this proceeding, but wishes to be able to continue to shmv in this man-
ner that the original se11ing price no longer applies (Tr. 63).
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18. The testimony of the bookstore operators , introduced by com-
plaint counsel , showed that those witnesses operated very small shops
\yhich c1ic11ittle or no advertising (Tr. 70 , 73 , 77) and which handled
very few copies of HIGH IRON e..

g..

the Charles Bagelman Bookshop
had purchased only three copies (Tr. 73).

19. X one of complaint counsel's consumer wjtnesscs testified to
purchasing either the original or Crown s edition of HIGH mox. Some
of the witnesses did not testify to making any purchase of books

(Witnesses Mils , Barnett and Maxwell). Three witnesses (Petterson
Stuczynski and Larmann (Tr.. 95 , 100 , 125 , 1281) were students "hose
book purchases "ere apparently text books or books related to their
studies. The testimony of these witnesses docs not support a finding
that the college students, Petterson, Stuezynski , or Larmann , had
ever purchased the type of book invoJved here.. The "itnesses Ber-
throng and Johnson (Tr. 89 119) seldom purchased a book in com-

mercial retail stores. The \fitnesses Stine , Foster , and LarmflJl1 (Tr.
, 12;' , 128), exhibited some confusion as to ,,,hethel' or not Cro"n

edition was the originaJ publisher s edition.. "If I hadJl t been so told
I wouJd have thought this mlS the originaJ dust cover" (Tr, 93). At
pflge 84 Commission "\yitness "\Yillimn L Dflyison testified:

Q. :dl' , Dn"d:"OJJ , if on ,':1\1' another ("oJ' ' of I-ligJl Iron with it sllliLn ilHlkntirJl
011 tile (lust jadi:et of $(:i, with :1 line :11so printed through it, is it ynll' opjninn t!J;lt
tllp price of thM book , the seJling price ,yas:3G 

The ,YnsLss. I \yonldn t hfl\"e nn opiIJio?1 flS !( whether it \Y;I" .,-piling- t't,r 1l's':
than SU or not. I \yolllrlook ;\t tlH' c:1ntp);atioll ;1n(1 J"1O 1ilb;:- :1."k tl1PHl 1\ h:1t tlw
price was, Undoubtedly, a book torl' ,';ould havE' it penciled in tlwrc sOill'wlH're
and this is cflnre1el1.

20, It is not a misreprpc.'2Jlbtron or deception fvtiOJw1:1c lihlrr t11C
Federal Trade Commi::sion -\ct for l'rspon(lent tn natc to or 11:\1-('

known to prospe.ctive customers the true price at which the original
eclition of HIGH 1HO); was sold at retail.

1. Hl'spondent Nnthnn \Ynl'ic 1 \\ hose t(,i:tjmon " hl'' eiJli1fteJ' 

forth is l1neontrilc1ictecl in the reeonl , te tified (Tr. Gl et 8('1,

) :'" '" ,

There tire a ll1mher of rPflson,. for thi: , but thp most important OlIO"

2.rc flrst , hook 8el1ers look to 1In YC C1.:"tOi 1Crs eODH' in flJld IHo\y e :1 n)Ulltl. Tht,
llay come in for SOllle partlcnlar book au(1 thc " loo; f1r01l111 on the l1p 'fllty
see a book , and if :1 book tbat i" m;lkcc1 LOt $10 or .;;::. tll(lr. ieE;; tl,P!ll \\11:1t tlw
price is. They don t l:w\-e clerks "tanrlillg by w r:tin;; on them. 1111(1 tl1P - l1 l' to
han, some kind of pricing for tile cll.stomer.

Tbey also hflYC to haye so,ne ldnrt of In' icing for the (:kr ;:", CIrrI;:;; ill lYJol;:

stores arc not the ablest peorile. ;11)(1 in book stores , 11 store like C,' li:;: I Kl'fJlJ"J
in Chicago , they ll:l - have ;: 000 titles
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Almost any book store wil haye 500 to 2.500. Xobod:, Imows off t11e bat what
the prices are, so it i;; the c11stom almost iJwariable , to j1rint a price there.

Ko,,' , at the time \\'e first producecl High Iron , that book was ellng in the

ant of Vl'int murket for $15 and 82;).
11'. LUBERIJA. Objection.

ITE.\Hf:LG EX_B!I:-ER GROSS. Oyerruled.

:\11'. 'YAH.n:r.s. "\Ve did not want nnybocly to sell it at eYeIl G or an:, price
highPl, beeause ,ye wanted it solcl at the price we suggested of or there-

abouts. Some stores might ha,e a price line of $3 or some 83.95 or whatever.

Yes . we wanted to make sure that the pulJlic kne'y this was a cut price , so \ye

cut the price and dre,,' a line through it

, ,,'

hic11 i the cnstom of book sellers.
If t1lEY lwH: IJODks left oycr , 11111 they can t seE them , they ,,' il pnt a line

through the price and p11t in pencil , something beneath it. This is what we sug-
gested to ))001; seHers to put tl1C price there , l1nd mos.t book sellers put the price
someplace on the book in pencil or otherwise.

This seemed like the faire:,t way to do it. This "cemerl to be fair to inform the
ImbUe that the price of this book was cut. There is the cnt, and \ve oUI"8el\"'
Heyer h;1.c1 any complaint about this nor even nn eyebrow raised by any tJOok

seller or by any consumer.
ny con."urnE'r knows , he can return a book if he bought a hook from a book-

sta.re awl he can ,get the full cTl'e1it or reinDel. jn,;t as the book seiler CHn get
his full credit or refund from us.

lV'e felt in tl1is "' f\3' , the surf'st , fairest \Yay to get lhe public to know that
this bool;: was being produced nt a reduced price. was to do this. ,Ye also hwve
something in the book that says it is an eclition printed hy arrang'ements with
the original publisher. That seemed to us , to be the faire t and most proper "a
and I think that 1S aboll!: all there is to say"

Q. How did you get the $6 , which you haye marked on the book'
A. )lereditb 1'ress , told us that the price was $G. ,Ve checked it. There are a

number of reference books in the hook indnstr:'. There are a list of books in
print, and their authors and their price. " e checked tbat and it is in the record.
th:1t this book "as priced at $6,

Q. Mr. 'YHi. te1.s , ha,e :'011 rli continnec1 t11is practice of indicating a price
, with a line tbrongh it?
\. Yes. 'Ve dj continuec1 it about six or eigllt llonths ago. ,Ve di"continned this

practice.
Q. Do you han any plans to resnme this practice?
J.. 'Ye wanted to see wlmt we fire IJrilileg-ec1 to (10 I 110pe \\"e are not restricted.

2:2. The hcnring e' nminel' ha not mnc1e a finc1ing that this proceed-

ing is in the pub1ic interest. The institution of adjudicative proceed-
ing:: before the hearing- cXflminer b:' the Fcc1('ral Tr lCl( Commissioll in
itself const.tntes a pTi1na facie finc1ing that the proceeding is in the
pllb1ic interest. Xothing in thi cconl strongthens that prl'm(l fucie
fin(1ing. The J imitec111UlnlJer of peopl( intere te(1 ill plll'chas;ng HIGH

OX nnd the small c101hr H1l0nnt of slt1es of the book , pIns the other
facts \y11ich ilrc set forth in this decision \':oulcl ordinarily corn pel 
finding tJwt t.his proceeding is not in the public int('rc . Ho\yc," , thc

di::mi:3sl11 oJ a proceeding au t.he gronnds thflt. jL is not in the puL1ic
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interest usually must be ordered by the Federal Trade Cornmission.
In very 11l1l1slwl Cil'Cl1l1stilnees ,,,here very substantial evidence in the

hea.ring record ju tifies a finding by the hearing examiner of " no 1Jublic
intcrest," the l1caring examiner might. be j nstifieu in dismissing the
procee,ding. The hearing' ex,lmillcr is not doing that in this procefcding
but the Commission might well , npon this l'ecol'd enter an order of
dismissal upon such grounds.

'" " * It is not in the public intCl'C'st to kill tbi gnat ,dth CommiS.;:ion dyna-
wite. See' Expos1tion Press , slipra 2D3 F. 2d S69 , at 8.3.

23. The book HIGH IRON is not a fungible product , as : for example
are clothing, honsellOld appliances and food stnfI's. A person intent
upon purchasing HIGH mnx ,yould rarely, if cn' : be temptec1lJy yirhw
of a price re(lnction or othenyise to buy, instead of I-UGH IROX a book
of poetry, a cook book , 01' 11 mystpry IH)\-e 1. The book HIGH InOS , in al1

prolmbility, "oul(l be of interest chiefly to r,lill'oad ;; bufis" (set: testi-

mony of William;,1. Dnisol1).. Since the book can be pmch:l. Nl al all
retail book stores at approximately the ::,l1ne price , this price yri11 not

ue the decisi,-e :factor in c1erel'mil1illg 'Y!lether n person OU:' :: HIGH IIWS
at Brent-ano s Book Store or 1'1'0('115 Book Store , or allY other hook
store.

:24. There is no pyidencc in this record that responc1ents dust coyer

attached to the book HIGH IROX has injurc(l or would hm-e the capacity
t.o injure competition, either at the wholeside or retail len.'l Xo in-

jury to competition 1ms been proven in this record.
25. The. Federal Trade Commission :\et originally premif:ecl upon it

protection of c.ompctition , has, by virtue of the l,Vheeler-Lea .\menc1-
men1:s, been extended to pre,' enting deccptiYe nets or pnlctices in

commerce. " l,Yhat :injury or potcntial injury to consumers is proycn
in this record'? To 'That extent , if any, does the (lust jacb t (CX ;3)

deceive the persons onlinnrily interested in purchasing H1GH Inns '
The testimony of complaint connsers ,yitncsses c1oe llot proye by '"
liable , probative a.nd substalltial evic1ellce (Federal Trade Commis-
sion Rules of Practice S 3. 21 (1))) in the rec'orcl that there was any
deception as et forth ill the 1nnguage of the complaint. l,Vartel's
uncontl'fl(1icted testimony is to the contrary.

26. The late President .John F. Kennedy :: l RC1nLLS IX ('()l \GE \YClS

originally published in 1050 by lIarper s Publications , Inc.. 8D E'ilst

;35th Street , Xew York. Xe\\- York, in a hare! coYcr 10 retail at 8:3. :")0

(see Cumulative Book 1n(lex for 1Di3fj). It \YitS pnhlished ill a Cardinal
paperback edition by Pocket Book, Inc. ll Iarch HJ;)i to eJ1 for :35(

A pl'ospectin: purchaser of j'ROl'ILES J); CCIULiG ,yo1l1clllot 1m ' a 1)00k
c1itTe.l'ent from PHOFIJ,ES becallse he or she c01l1cl f1:et the book cheaper
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than l'ROFILES. Such purchaser might prefer the hard cover edition of
PHOFILES to the paperback edition of PROFILES for several different reaR
sons which might include the price savings. IIowcver , it would be most
unusual for 11 prospective purchaser who lwc1 fuDy determinecl t.o buy
a copy of PROFILES IN CODHAGE to be induced becfluse of price to buy
instead a book of poetry, a cook book 01' a mystery.

7. The instant complaint confines itself to an nttack solely npon
the use of tl", words " Illustrated " (CX 3) on the inside flap of
t.he dnSL eover, but the order submitted by complaint counsel seeks
a. much broader injunction. (See complaint c011J.'cFs proposed Find
ings of Fact, Conclusions 01 La"\\ and Order filed April 28 , 1964

pp. 12 and 13..
28. There is no assertion in t.he complaint nor proof in this recorel

that l'espondel1t have used false, misleading or deceptive
representations to ac1\-ertisc HIGH !ROX.

2D. Complaint counsel has not asserteclnor attempted to prove any
deception by any of the respondent.s other than use of the vmrds
IJ1ustmted " on the left inside dust jacket of HIGH JRO'-. In the

absenc.e of any allegation, or any evidence, that respondents have,
engaged in any other false misleading or deceptive practices with
reference to any other book or books which they have published , it

would be unfair and unjust t.o put their entire publishing complex
under the restraint. of a broad cease and desist order rclolinu 

practices which have neither been alleged nol' proven.
30. )t, appears , therefore , that the maximum to ,yhich complaint

connsel is entitled uncleI' the law as appJieci to the record made in
this proceeding is an injunction agflinst respondents ' resumption of
the use of CX 3 in its objectionable fOrDI. The objection can be. easily
obviated by rcspondents ' printing under the word ': ' on the dust
covel' or in immediate juxtaposition t hcreto a Jegend such as
Origillally pllblishe(l at or words of simiJar import.

ORDEH

It -is : thC/'ef()/e ol'dend That rcs)Jol1clents Crown Publishers , Inc.
a COl' ;)(H' ntion , and its offcers, nJso doing business as Bonanza Books
:111C1 X:d- han \Var!- eJc: , indivic1l1alJy and as alJ offcer oJ s;1id corporJ-
tiOll , al1tl respondents ' representat.i \' agents and employc diredly
or through flny corporate or other device, in connection \yith the
offering for sfde , snJe or distribution of tJleir reprint edition of the
hQ();' InC:l! U:us. b \" Lw:il1s Eeebe, in COll1J:,cree. as "COllU1H' J'CC " is

defined ill the Federal Trade COlnmission Act, do iOl'th\yith cease
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and desist fro1l1 attaching to said book a dust cover or dust jacket
with the former price of $6..00 imprinted thereon without placing in
immediate proximity or juxtaposition thereto , v\-ol'c1s or abbre\'i tions
which make it unmistakenly clear that S6.00 was the price at. \\hich
the original edition of HIGH IHOX was offered for sale to the, pub1ic
at ret.aiL

APPEXDIX A

ST.\TE::IEXT OF THE XEW PHTCIKG G1)IDES

B:y ::U.-\cIXTYRE COllnni88ionel':

I fun wholly in accord with the. professed aim of the Commission t.o
clarify some of the more troublesome problerDs in the deceptive pric-
ing area. I too believe that we should take fl. reasonnble approach in
these matters and that the businessman should know where he stands.
I-ImT"cver, I fear that these Guide,s , albeit unintentionally, on balance
have rflisecl a number of new an(l troublesome issues ,,-hich outweigh
allY solutions to older dilemmas which they may suggest.

The nub of tllB problem as I see it is that these Guides are not., as
they purport, restatements of the la,\; the chrmges introduced here
are too sweeping for that. It is fair to say that the Guides in many
respects are sharply at variance ,\ith the body of law on this subject
painfully built up by the Commission and courts over a number of
decades. The result may wen be the opposite of that intended-uncer-
tainty for consumers, the businessman nnd the Commission s staff' alike.
Under the circumstances , there is n serious question that we can sus-
taill the necessary vigonr of enforcement 8\-e11 with the l)est 
intentions.

I do not intend at this point to o11tlinc my disagrecment with the
Guides in every detail. If necessary, that can be done as specific
problems arise. Suffce it to say for the present, the Guides appal'ently
present us with a new vocabulary in the context of fictitious pricing
y,hich \yill require defmition. Tlult process may ,,' ell be diffcult, and
time consuming. I need only cite one example to m t1m my point. In

connection ''Iith bargain advertising of rptnit price comparisons
the offer of goods at prices purportedly 101\"81' than tl10se being ehargecl
by others in the same trade area , th( Guides state:

WlleneVe1' an aclverti"er 1'011rc",ent", tlwt 118 is selling below the prices
bei1 g cbarged in his nren for :l ll.'uticular ill'ticlo?, he slJ0ulcl be rca8ona/J!1 cer-
tain tl1at the ll:gller rJl"ice be fI(1n.'l"tj es clol's )Jot OPf)j' ccia?J?f c,rCCUt the price at
which 8uusto'lltial sales of the fll'tiC'e :11' (' belr:g n fld( in tlJe a1'rH- tlwt is, a
suffcicllt n1Jnber of 5,l1e.' so tJ1:t ;1 com'll1el" would (' on:"ic1er n 1'('cluction from
the lll'icf' to represent n genuine lJal'gf:n or sa,-jng- (EmlllJtlsis sUpjllier1,
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The requirement that a retailer should be :' reasonably certain :' that
the higher price docs not '; appreciably exceed the price at which sub-
stantial sales of the article arc being made in the area" is open to
llunWrOUg interpretations The phrase " reasonably certa:in" substi-

tutes a subjective for what has hitherto been an objective test. I-Iow 11
bnsinessman is to document the state of his mind in this respect is not
pointed out. Possibly the ingenuity of counsel over a period of time

may supply some answer to this and other questions. The problem
remains , however, \vhethcr there is any real advantage in abandoning
tested precepts which a.re no\v understood by business , the courts and
the Commission staff.

To continue, hitherto the standard applied in these cases has been
the "usual and customary " retail price in a given area, a term given
content and meaning by numerous previous decisions. The proper
int.erpretation of the requirement that the advertised higher price
11lay not "* * 

;;' 

appTeciably exceed the price at which substantial sales
of t.he article are being made in the area : * ,,t,:, is at best conjectural.
A considerable number of cases will have to be brought and consid-
ered by the courts and the Comlnission before either our stan or the
business community can be expected to operate with any confidence
under the new standard.

A very important reversal of policy is, of COUTse, contained in Guide
Ill, which deals with advertising of retail prices suggested Or estab-
lished by manufacturers or other nonretail distributors. In effect
manufacturers or other non retailers are invited to suggest list prices
or preticket their items with only the vaguest standards to determine
their responsibility for taking such measures. 'YVhether the Commis
sion will , in the future , be able to take eirective steps against fictitious
pricing on a regional or national scale under the new dispensation

remains to be seen.

OPINlOX OF THE Co. BIISSIOX

DECE :IRER 28 , 1804

By NEILLY C01nm?:ssi01Ler:

The complaint herein eharges respondents with deceptive preticket-
ing of books in violation of Section 5 of the Federal Trade Commission
Act and the matter is now before the COllllnission on t11e appeal of
counsel supportjng the complaint from the hearing examiner s initial

decision. The exalniner did not specifically find that the c.hal1e.nge.d
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practIce was unla,'dul but nevertheless concluded that all order to
cease and desist should issue. COllnsel supporting the cD1npla.int con-
tends that the findings upon which t.his order is based aTe deficient
Hnd in part , erroneOllS and that the orcler is inadequate.

Hesponclents arc engaged in the bnsincss of publishing, sel1ing and
distributing general fiction and non-fiction illustrated books and other
pulJlications to retailers for 1'C5n)e to the gene.ral public. A part 01' this
business, which is conducted by corporate respondent through its
Bonanza division , consists of the publication of books original1y
published by corporate respondent or by other pubJishers and which
have. gone. out of print. These reprint editions are al\\ays sold at a

eduction from the snggested or list priees of the originfll editions , in-
dividual respondent having testified in this connection that out-of-
print books could not profitably be printed and sold at their original
pnces,

This case involves the alleged deceptive preticketing of one of these
reprints , a book by Lucius Beebe entitled "High Iron 1 original1y pub-
lished in 1D38 by D. Appleton Century Company, Inc. The pub1isher
recommended retail price for tIle original edition of this book was
$6.00.. By 1948 this edition "as out of print and "as g-enera1Jy un-
available in retail stores. In 1061 respondents acquired from l\feredith
Press (the SUCCBssor tD the original publisher) the exclusive rights to

print and publish a reprint edition of this book.. The contract between
respondents and Meredith provided that the reprint edition pub1ished
thereunder was to be retailed at not less than $1.98 and not more than
$8.98. This reprint edition has becn sold by respondents to retail stores
for $1.79 and respondents have recommended that it be sold to the pub-
lic for $2.98. This recommended retail priCB does not a.ppear anywhere
on the book , but on the inside flap of the dust jacket , the price $6..
appears with a Ene drawn through it.

The compJaint aHeges in effect that by prelickeling- the book in the
aforesaid manner respondents have represent.ed and have placed in
the ha.nds of retailers the means of representing, that the customary
price of the reprint is $6..00 and that members of the pubEc who pur-
cha c the oook at retail at a lower price save the difference between
such Jm-cer price and $6..00.. It further "Heges that these representa-
tions aTe misleading and deceptive since the generally prevailing retail
price of the book is $2..98..

Although the principal issue before the hearing examiner was
whether the practice cha11cngec1 by the complaint had the capacity
or trudeney to mislead or deceive the public , he made no spccinc find-

1 The record shows that the orit,rir.al editiOD of "High Irot) " was sellng at this time in
the t'ut-of- rdnt market for $15. 00 to $25.00.
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ing on this point but ruled instead that there was no proof that the
practice was calculated to deceive , or that it caused actual de,ception
or injury to competition. Aside from the question of whether or not
these conclusions are factually correct, they are wholly unnecessary.

A deliberate effort to deceive is not necessary nor must the Com-
mission find actual deception or that any competitor of petitioner has
been damaged * * * Pep BOY8-31a.nny, .lIoe 

&: 

Jack , Inc. Y. Federal
Trade C01n1ni8Sion 122 F.. 2d158 (3d Cir.. 1941).. ,Ve can only sur-
mise that the examiner found some likelihood of deception in the
practice since he included in his initial decision the order to cease
and desist.

Practices of the type involved in this proceeding are discussed in

Guide, III of the Commission s Guides Against Deceptive Pricing.
The first two paragraphs of this Guide read as follows:
':Uany members of tbe purchasing public beliew that a manufacturer s list

IIrice. or suggested retail price , is the priee at which an article is generally sold-
Tberefore , if a reduction from tbis price i ad\"crti.'Oed, many people wil believe
that they are being offered a genuine bargain. To tbe extent that list or:1uggested

retail prices do not in fact correspond to pri('f's at whilh a substantial number
of sales of the article in question are made, the advertisement of a reduction
mar mislead the consumer.

There are many metbods by wbich manufacturers ' suggested retail or list
prices are adverti ed: large scale (often nation-,,-idc) mass-media advertising
by the manufacturer himself; pretieketing by the manufacturer; direct mail ad-
vertising; distrihntion of promotional material or price lists designed for dis-
play to tbe public. The mecbanics used are not of the essence. These Guides are
concerned with an!! means employed for placing sucb prices before the con-
suming public.

In this case respondents have two " list" prices for the sarnc article.
The one , $2. , is the rctail price suggested to the dealer, and t.he otheT
$6.. , is the price placed on the dust jacket to be seen by the pro-
spective purchaser. Consequently, when the bODk is offered for sale
at any price less than $6. , the prospective purchaser may well be1ieve
that the book is being offered at a reduction from the higher price.
Hesponc1ents argue , however, that by draITing n line through the

$6.00 they have given notice, to the customer that the prevailing price
of the book is not 86.00. But even jf the prospective purchaser would
reftlize , AS respondents contend , that the pub1isher, and not the clea1er

had pbced the line through the ::86. " thus indicating that this price
"as no longer in effect , he o111c1 have no reason to believe that the
price referred t.o by the publisher wns that of the original edition and
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had not been used for almost 15 years. In the absence of some clis-
c.osure to the contrary, the consumer oulcl reasonably believe that
the book was being offered at a reduction from the price at 'which it
had recently sold and that he \fas therefore reCei\Ting a genuine
bal'ga in.

It is also apparent l'l'om our ObSCTyation of the pricing claim in ques-
tion , as \yell as from the testimony of the public witnesses caJled in
support of the complaint, that the purchaser cannot easily discern

whether the line was printed through the "$6.. 00" by the pnGlisher or

whether it \ya8 made in ink by the retailer. In this eonnectiol1 , the line
is not straight but slightly curved and tapered , closeJy resembling a
line drawn by a pen. Consequently, ,Ye think there is no basis for

respondents contention that the purchaser would necessarily know
that $6..00 is not the prBYRiling priee of the book. Believing that the
Jine through the "S6..00" had been ma,le GO' Ihe retailer, he would be
under the impression that the book was being otferec1 by the retailer at

reduction from the, list or prevailing price,
'''nother assignment of error in complaint coul1seJ"s brief concerns

t.he examiner s apparent rejection oT the testimony of the nl.rious
consumer witnesses. ",Ve cannot be certain from reac1ing the initial
decision "whether or not the exam-iner completely disregarded thiEO

evidence , but it is clear that he considered it to be of little value be-
cause most of the "itnesses had either not purchased "High I ron ; or
a similar book or because they had not frequently purchased bo01.,s in
commercia.l retail st.ores. It is olwious that the examiner did not llndcl'-
stand the purpose of this testimony, appnrently believing thnt it. was
intended to s11my actual deception resulting tram the pricing claim

in question. These 1\it.nesses ; hm,eycr, "'ere ca.11ed solely for the pur.

Guide I of the aboye-Ill'ntioned Guicles Against Deceptive Pricir.g gives tbe following
ilustrations of fictitiol1:: price comparisons: "An a(hertiser might use It price at which he
n€\"er offered the nrtide at a11; he might feature a price which was Dot ui:€d in the regular
course of busiDes or whfch 1/;Cl8 not 11serl in the recent past but at some remote perior/hl
the pa.st, withollt makA11D r!i8clo811re of that !(/ct be ilig-ht use a pMce tbut W:iS not
openly offered to the public, or that was !lot maintained for a reasonable length cf time,

but was immediately reduced, " (E1Ipbas: added.
One of the witnesses who bad been informed that the IiD€ was printed testified "It'

hard for me to ten just looking at it rigbt now , th:1t it bas not been crosse( out by hand
Another was asked on cross c:iamination whetber " it does not appear to yon that the line
is printeD across the:;6 in t1e same kind of printing as the ,$6 itself'!" His aaswrf was " Xu,
I confess it does not look like that to me.

4 The followiug testimony was given on cross examination by a cor.sumer wit.ness:
Q. You have seen books in stores, 1Jave you :lOt, '\ith a price printed on there , bLit

!!wrked out with a pencil?

A. Yes , definitel;r.
Q. Can you ee any difference between that sort of marking and where the price is such

as we have here, the $6 with the line printed through it at the SaJe time?
A. Well , I would assume onc case-if the pencil line had been drawn , if the line was a

pencil or pen , I wonld assume that the dealer had drawn the line and was selling- it for
less. The book store owner or retaijer was selling it for less , that s what T woul(J
assume * * 
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pose of testifyillf! as to their llnc1erstancljng of respondents ' pricing
clairH find the fact that the;' had not pnrc1Jfsed respondent:: ' book or
It similar book or \Tere not inyeterate book buyers has no bearing on
their competence to so testif Rhodes Plwnnacal Co.. 1m:. Fedcrul
TJ'ade C01nmis8-ion 208 1' , 2d 38:2 (7th Cll' 195:-

j), 

Gu1f 0/:1 Corp. 

Federal Tmdr; Oommission.. 150 F. 2d 106 (5th Cir. 10J5), Stanley
LauoJ'alrJ''ie8, Inc. Fedeml Trade Commission, 138 F. :2c1 388 (9th
Cir. 10J3)..

The examiner also pointed ant in his initial decision ' that the ('011-

Sl1mer testirHony \yns contrary to the "uncontraclictecF testimony of
indiyicluall'esponclellt Xathnn ,Vartels, :3fr. ,Vartels testified in effect
t hat the sale pm'pose of the preticketing \yo.s to preTcnt retailers
from selling the book at SG.OO or some higher price and to inform the

public. that the book "as being sold at a l'edl1ction from the price of
the original edition. This testimony hOlYcvcl' relates only to respond-
ents ' reason for preticketing the book and , PTen if given full \Teight
would not rebut the testimony of t.he public. ,yit.nesses nor inclicate
that the practice did not han the capacity to deceive. ;;A deliberate
effort to deceive is not L neeessa.ry element in unfair competition

Federal Trade COln.1nis8ion Y. Balme 2:3 F. 2d C1;) (2d Cir. 1928).
Decision whether material facts have been misrepresented cloes not

depend upon the good or bad faith of the !lch' crtiscr

:: 

f(oc1L rt a1. 

Federal Trade OO1n'lrdssion 20G F. 2cl 311 (Gth Cir. H);")ij): Fell 

Federal T1'IMle Commission 285 F. 2d 870 (9th Cir.. )fWO): Fonl
J/oto1' C01npany v. Fede-ral T1'ade OO1n7ni88'ion 120 F. d 17;) (6t.h
Cir. 1941). 110reol'er , we arc of the opinioll : contrary to the testirnony
of respondent "\Vartels , that the challenged practice was calculated to
cleceiye the public. into be1ieving that the retailer was selling the book
in cluestion at a reduction from the generally prevailing priet:. Aside
from the fact that respondents did not disclose tlmt the preticketed
amollnt was a 1D3S-19.18 price and the fact that t.he cancellation of tl18

$G. OO' appea.rs to haye been made by the retailer : there is in the rec-
ord advertising copy furnished by respondents to retailers which
conveys the impression t.hat the usual or prevailing price of the book
$2. , is a special sale price offered by the individual book store. The
following are examples of such advertisements:

\=".

X1L-\L BOOE: SALE 

1172. HIGH IRQX: A Book of Trains. By Ludus Beebe. Nearly 200 photo-
graphs in this cayulcade of railroading from the 'Iyoodburners to the streamliners.

Orig. Pnb. at $6.00-only 82.BS.

3.5&-38-70-96



1512 FEDEHAL TRADE CO:VrMISSIOK DECISIONS

Opinion 66 F.T.

V:" S AXD :.IORE OFF FOR:\IER PRICES.
:'IID- YEAR SALE!

Fnsein:1ting books , OIl all lectf'. from pre,.,.c,. alld Imblbhel' all (1n r the

,vorlel RrE' oeing offered in this lwdncnJar book ,.ale at trnlr amazing
savings * .. ..

1172. HIGH IRO.K: A Book of 'Trains. B:v Luciu..: Beebe. XNlrl:- 200 photo-
g'l'aphs in this eavalcacle of rnilroading from the wooc1burner,. to the streamliner;
Orig. Pub. at $6.00-only $2.

CHIKOOK BOOK SHOr
20S1h XOHTII TE.TON STRJ.ET

COLO!L\IO SPRIXGS. COLORADO
SUPFm

BOOK SALE!
to 1/2 off A D :LIORB:

Even though the $6. 00 price is preceded by the words " Orig. Pub.

" we. think it clear that 11 person reading the abm-e advertisements
would believe that the retailer, in ,,-hose name the ad appears , was
offering a reduction from the pric.e at which he and ot.her retailers
genera1Jy sold the book "lfigh Iron. " Certainly. the representations

that. the dealer is c.onducting an "AnnuaF' or " 1\li(l-year Sale" at " 1j3,

1/:; And fore Off Former Prices 01' " VJ to 
1h Of! ancll\1ol'C' "' C'onn'

this erroneous impression , and the reader is not informed by the words
Orig. Pub. ' that the higher price , SG. , '.yas not the pre," ailing price

at the time of the "sale. It would appear therefore that respondents

placed this means of deception into the hands of its dealers as part of
an O\'er- all pJan to misrepresent the existing price of the book and to
mislea-d t1le consumer into beJieving that he '.\ould save. the difference
between the preticketed price and the price at which the book was

generally sold.
,Ve are aJso unimpressed with the examiner s conc.usion that there

is no public interest in this proceeding. In ..iew of his findings of no
intent to c1ece.iye , no actual (leception and no injury to competition it
would have been c1jiIicult for him to come to any other conclusion.
Kor does the fact that only lH OOO copips of the book "High Iron were
old indicate that. the 1l11Jter is so trivial as to reqnire dismi::sal. Con-

trary to the e.xaminel' s holding, the evidence adduced ill this
proceeding confirms onr initiu,l dete.nnjnatioll of public interest.

'''

It is in the interest of the jJnblfc to prevent tIle flle of commodities by the nse of
false and misleiLding statements and reIJresentfltions, ( C JJa1JC1' S Co. , Inc. v. Federal
Trade COlillni sir)J 97 P. 2d 365 (2d Cir. 1(38) ; Parke, AI/still d' Lipscomb , Inc. , et al.

Fer/eralTrane COll mission 142 F. 2d 431 (2d Cir. 1844).




