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:lppropl'iate in a11 respects to dispose of this proceeding ancl that the
appea.l of counsel supporting the compJaint should be denied.

It U' ordered That the appeal of counsel supporting the complaillt be
and it hereby is , clenied.

It is fUTthe1' ordel' That the hcn..ring exal1inel' s initial decision

, and it hereby is, adopted as the decision of tl18 Commission.

I:r THE :M.ATTER OF

SCOTT :MITCHELL HOUSE , DIC. , ET AL.

ORDER , ETC. : IX nEGARD TO TIlE ALLEGED nOL-\TIOX OF THE FEDERAL T1L\DE

CO?lDIISSION ACT

noch' ! 8591. Complaint , AUI/. JDeJ-Decision , Sept. 21, 196-

Order lUsllissing" for failure of proof , COllfJlaint ('harging Yonkers

, '\'

. dis-

triiJutors of TUl'ious Rl'tides of merelwnclisc ,,- jth representing falsely, in
promotional materials inclndillg nc,yspapcr f1JJI lDng'azinc achertising, that
light lmlbs and grinding mils "'-ere lH1C'oIH!itionalIy guaranteed for stilted
periods , tJlnt tlJe ;; :Uag'i- Can- " electric knife l1:. d a "ulJstantial1y superior
perfol'mance to tbe conyentional caning; knife, and that Ole HolJinia Tree
wus suita111e for shade amI ornHmental purposes.

CO::IPL\IXT

Pursuant to the prcrrisions of the Federal Trade Commission Act
and by virtue of the authority vcstecl in it. by said Act , the Federal
Trade Commission lmving reason t.o belieyc t.hat Scott j\Iitchcll
:House , Inc. , a corporation , and .Juanita Linet , Illdi\- idua.lly and as an
offcer of said corporation , and David 'Yittels , individually and as
General :Manager of said corporation , hereinafter referred to as re-
spondents , have violated the provisions of saic1 Act, and it appearing
to t.he Commission that a proceeding by it in rcspect thereof would
be in the public interest , hereby issues its complaint stating its charges
in that re pcct as follow

\JL\GIL\PII 1. Hespondent Scott ::Iitchell Honse , Inc. , is a corpora-
tion organized , existing and doing business under and by Yll'tlle of
the h1,'1s of the State of Kew York , with its principal offce and place
of business JocntE d at L115 South Bl'oac1\yay, in the city of Yonker
';tateofXew York.

Respondent J uanjta Linet is an offcer of the c.orporate respondent
and Hesponc1l'nt Da.vid 'Vittels is general manager of t, he corporate
respondent. 'They formulate \ direct fmc1 control the acts and practice
of the corporate respondent, including the acts ancl practices here-
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inafter set forth. Their address is the same as that of the corporate
respondent.

PAH. 2. Respondents arc now , and for some time last past have been
engaged in the advertising, offering for sale , sale and distribution of
various artic1es of merchandise such as electric light bulbs , grinding
mils , knives , trees and other articles of merchandise to the public by
mail.

PAR. 3. In the course and conduct of their business, respondents now
cause, and for some time last past have cause, , their said merchandise
when sold , to be shipped from their place of business in the State of
New York to purchasers thereof Jocated in various other States of the
United States , and maintain , and at all times mentioned herein have
maintained , a substantial course of trade in said merchandise in com-
merce, as "commerce" is defined in the Federal Trade Commission Act.

PAR. 4. In the course and eonduct of their business , and for the pur-
pose of inducing the sale of their aforesaid merchandise, respondents
have made numerous statements and representations in promotional
materials including advertisements inserted in newspapers of general
circulation and magazines respeeting the guarantee , performance and
quality of said merchandise.

TypicaL but not an inclusive of saidstatrmrnts ancl representations
are the foJ1owing :

;) 

Guarantee on Regal Lite Bulbs

Blpncler-Liquifier and Grinding di1 " * '.. fully gn2rantC'rd for 1 year

.A1lilzinp; "7I:lngi-C:Lr,er" Electric Knifp. Takes the chore ant. of slici.ng and
c,lr'i11g

::-

o\Y: A FJowering SJwde Trpp t1Hlt Grows Roof-High in Just One Single Year

Bnt this :renr. ihanks to HolJinia , imtea(1 of .s1:LYing half a life tirne v1aying Iluse-

11;1:(1 to 11 t1'' e " " ., you are a(:nall ' going tn grow a beautiful. S(J:rillg- tree. in-
(Tl'diole , as it ilfl:V ::cem . in just one :veal' Anr1remember ,

, ". 

, Robinia s almost
nnlJelieyabll' gTcl\\-ing powel' has been de1l0n trfltrd in Botanit:ll Gnnkl1s '
on State l'al'i\ya:vs :1 '. ;. by professiona1 landscapers on the gronnrls of mil1io11-

(lnlhll estates, Is it any ,,'onder it bas beeYl bailed in hanner headJines from
coa;,t tD coast.

PAR. 5. Through the use of the aforesaid statements and represen-
tations and others of similar import -and meaning not specificany set
out herein , respondents have reprcsentecl directly or by implication
that:

(a) Said Jight buJbs and grinding miJs are uneonditionaJJy guar-

anteed for the stated period;
(b) That the " Iagi- Can-er" knife by virtue of its eJectricaJ opera-

tion has a performance substantiaJJy superior to the conventionaJ carv-
ing Jrife;
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(e) That the Robinia tree has characteristics "\yhich makE' it slJit:llJle

for shade. and ornamental purposes.
PAR. 6. In truth and in fact:

(a) Said light bulbs and grjnc11Jl mills arc not l1J1conditionall

guaranteed ior the stated period. The ;;p:llnrantccs : refel'l'ecl to are
subject to nmnerons conditions an(l limitations not c1isclos('(l in the

dn.',l'tisment
(b) The ': Iagi- CarYer knife by Y1rt11(' of its e1ectrical operntioll

does not have a performance substantially superior to the conven6ol1nl
carving knife.

(c) The Robinia tree (lops not han' chnrncteristics "h1('h make it
suitable for shade and ornamental pnrposes.

Therefore, the statements and representations as set forth in Para-
gra.phs Fonr and Five hereof i,-ere and are false, misleading and

deceptive.
PAR. 7. In t.he conduct of their business , and at aU times mentioned

herein , respondents have been in substantial competition , in com
Dlerce, with corporations, firms and individuals in the sale of mer-
chandise of the same general kind and nat.ure as that sold by
respondents.

\B. 8. The use by l'eSl)onc1ents of the aforesfli(l falsp : misle l(lillg and
deceptive statements, representations and pra,ctices has had , and now
ha, , the ea.pacity and tendency to mislead members of the purchasing
public into the erroneous and mistaken belief that said sta,te,ments anc1
representations were and are true and ini:o the pure-hase of substant.ial
quantities of respondents ' products by reflson of sa, id erroneous and
mistaken be1ief.

PAR. D. The a.foresaid 'acts and practices of respondents, as herein
al1egcd , were and arc all to the prejudice and injury of the pnbJic and
of respondents ' competitors 'and constituted , and now constitute , un-
fair methods of competition in commerce and unfair and deceptiY8
acts and practices in commerce , in violation of Section 5 of the Feoeral
Trade Commission Act.

.lIt'. Jam(,

... 

RYall an(1 .1/1'. Cliadps TV. O' C01l11r11 for the

Commission.
lfr. SiJ/MY SchreibeT of Ne". York, for the respondents.

INITIAL DECISIOX BY HER.'IAX TOCKBR : HEAInXG EXA::IINER

::L\Y 1 , 1D64

The Federal Trade Commission , by complaint dated August 22
1963, has charged that the respondents , Scott 1fitche11 House, 1m.
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Juanita Linet and David vVittels have engaged in false, misleading
and deceptive advertising in the conduct of a mail-order business oper-
ated by them (Federal Tracie Commission Act , Section 5 , ) 5 U.
Par. 45). 'Vhile admitt.ing generally that they have engaged 1n ad-
vertising "substantially as set forth" in the c.omplaint, the respondents
cleny those allegations ,,-hich are to the effect that the advertising was
false, misleading and deceptive. The subject matter of the advertising
and the allegations with respect thereto, as win appCKLT in gl'Nlte.r de-
tail below , 1nvoh-e guarantees on eleetri bght bulbs and a blenc1er
liqllcfier-grinding mill , :L representation as to the performance of a
battery-operated carving knife, and a representation as to the shade
and ornamental characteristics of a locust tree. The tree is technically
known as the Robinia Plw1tdacacia..

The respondents arc Scott Iitchell I-Iouse , Inc. : a New York cor-
poration conducting a mail- order business from 4-15 South Broadway,
Yonkyrs, j\ew "York

, .

Juanita Lind , its president and a member of its
board of directors: and David "\Yi'rels , its gellcr:'1l managcT. l\Irs. Linet
is a housewife. She has retained the offccs mentioned in Harne only,

having nbdicated all hcr functions to her husband , Abraham Liner
and to 'ViUels. Such ab(lication , the examiner would 1'nle should it
become necessary in this case , is no reason to re.JieH-' . her from charges
u! false and dec.eptive a(h ertisjng if, ill facL all order became appro-
priate, Respondent's attorney agrees (1"1' p. 147). "\Vittc1s , by reason
of his acceptance of fun responsibility for tbe Hhertising practices
oJ the company. a180 would be ,'il1bject to an onler , if entert'(l in thi.s
proceeding (Tr. p. 238). In fact , this was not in issue. Kat' is t.here
any issue as to interstate. COlnmerce and competition in COlJmerce
the alJegations as to those also 11f ying Leen ,lCImit.ed,

The False GlUuanta Clu!/',c

The ad ,-ertising claimecl to be decept iyc is pOl'trnyed in the cOlnp1aint
as foJIows:

:: yr. Guarantee on Reg-fll Litp Bnlb,
Blender-Li(jlH'ficr find Grinding Mil * fully g-lwranteecl for 1 year

Each of these. quotations is from epal'ate box :l(ht'rtisellWJlts each
containing much addition t1 text , f1l'anged ,\"ith other boxes wHIe!' :1.

bannerhead dearly anc1l1nmistaknbly showing Scott Ijtchel1 Honse
Inc. , as the ofl\-'Tor nnd advertiser.

It is charged ,,

: :

iSJaicllight bulbs and grinding mills are (repn
ented as) ullc()nditionall guaranteed for the stated perio(1 .. .

. ,

whell : ill truth and ill fact

, ;; : * :

said 1ight buJ1Js and grinding mi1J3
arc not uTIconditional1y gUfll'fllltped for the stated pl'riod. The ' gnar-
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Hnrees ' refened to are sub.iect to numerous conditions anc11imit.ations
not disclosed in the (lchcl'tisements. :: The complaint cloes not make
('lenr , and no bill of particulars was iiled for the purpo::e of setting
Ollt, "\ylwt, if any, conditions ancll1mitations V, er6 not r1i:;closecl in the
a(hertisements. Cf. AclministraLi\-c Procedure Act, Section :'j(aL 60
Stat. 2;39 , ;) l C. 1004(a). It apIw(ll's , 110IYC"e1' , from Commission
counsel's proposed findings , that he contends that a. requiremcnt that
the : n'incling mills be returned befOl'B the guarantee would be hon-
ored \YHS not c1isc1osec1 in the ",-(hertisrmenL that. the purchaser \yas
required to PelY postage. ill returning the product and that tlw
ad H'nisements :failed to l'c'" eal the i(lentity of the gunrantOl'

In making thrsc c.ontcntious , l1e relics on 1"he Commis :ioll\ Gnicles

\.gain t Deceptive: Adn rli ing of GllarnntC'es. They proyide t.hat.
Ln adH rti en1Cnt shollJ(l sho,.. ;; ,VhaL iJ anything, :1nyono claiming

UnclE' l' the gn:lnllh' c EH1 t do beton', the gllar,Ultor ,," ill fllJiiH his obli-
,l (ion llnder rhe. gnarflnte2

, .

snch as retUl'll of the product ;)11(1 pa ment
of sC'l'yice or 1:bol' clwl'g(. s: , . :: :: anel

, '

fJ)(' identity of the gnnrantol'
honlcl be clra1'1y H'\" C'i11C'cl in an fldn' l'tising

. . . ':'

:. The Guides arC'

not sllhstnntin' Ja,,- , They pnt the plllJJic HmI ac1yel'tisel's O lIlOti('(' flS

to "the interpretation which t1w C01lmission , unaided by further C011-

51111(1' tt'stimOll)' or Ot1H21' ('\ iclencp , ,,;in place npon achel'tisements
llsing the word and phrases tlwl'ein set 01lt, (;-imuel Brothers : Inc..
Docket ;o. is:H ra1 F. C. 1051 , 10(3), Slip opinion, Pl'. 15. Hi
J nlv , 19a

That tlw ideIltity of the guarantor "' as not re'icaJcd in the ac1nT-
tising is not charged in the comp1ainL This is harcl1y "a condition :: or
;il1itlltinn " unless someone other than the acl'icrt.iscr is the guarantor.

1:,-en if failure. to disc10se identity of guarantor had been charged
the examiner is of the opinion that Scott Iitchelrs obligation is clear.
The. H'flSOll gin n in the Guides for the reqnin'111elJt thnt the identity
of the gnarantor be disclosed is

, ,;* ,

* Confusion 01 purchasers often
0('(111':: when it is not clear "hether the manufacturer or the retailer

:: 

tJw guarantol' :: The confusion is the " l'l1- arouncr' l'esnlt.ng ,..11en

:1 clninullt lln(1er the guanl1tee goes to his YCJH:Jor for pe.rformance and
to1r1 that t.he mn.nnfactul"er and not: the \-enclor is the guarantor, In

these. acJvertisements : Scott ilIitcll( ll 11onse, Inc, : the respondent in

this procceding, is the guarantor. It is the ott'eror and se1ir!' and there:
is nothing ill either ach-el'ti (,Jlent 01' in adl1flJ lJractice ,..hich suggests
t-hat. someone c1se is the guarnntor. It agrees that if the bulb does not
bst. fj,-c full :renrs, the buyer ,\ ill ';gct a hnlld new buJh witll the same

guarantee, :: It wys that the blelldcl'- liqueiicr is lllly guaranteed for
j yral'. '. It says : also , as to the lO- (by test period , if tll( buyer is ;;not
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("ompJeteiy satisfied that this is the finest appliance (he s) e,-er owned
(he may) return it for fl complete money-back refund. " There is noth-

ing confusing about either of t.hese ac1vert.iselnen'ts with respect to the
lentity :)f the guarantor, which is clearly c1iscJosed at the top of the
pread. :' The testimo11Y is to the same efiect ('11' pp. 26S- , 271-

:273 ).

llewuenly OreaNo-ns, /nc. a recent case , Doeket No. , Feb-

:nmry 2;') 19(-).1 (6-1 F. C. D7RJ, in,-ohed an a(1\e1"tise11en1. which did , in
fact , create a. confusion :lS to who might hm-c been represented as t.he
guarantor. lmmediately following the \I-ords of guarantee , the product
:lcln l't.isec1 'yas described as " :\Jac1c inLl. \. by the International

Silyer Co. :, The Commission, ill modifying the initial decision , pointed
ont that :; t11e cl2ception charged i, n the complaint and found by the
examiner in,-oh-ecL not failure to disclose the guarantor s identit.y, but
l'alsel:y tatillg the guarantor s iclentity, " (Page '-- , C0ll1nissioll
Opinion. Emphasis 11i11e) I(-) F. C. 1008J, ,Yhile there is reference to

t.he bnlbs as ha,- ing been ';made of Corning ghss and the blencler-
liqllcfler-grincling mill as a 1\lolllinf'x article ;' llml111facLlll'ecl by one of
France s largest appliance makers ,

, " ':'

: these refereJlces are. not. in
un)' \yay related to the gllal'ntees and it is oln- ions that. an ' chLims
under the gnarantee arc to be Inade to the ,-endol' :\101'eoyor , the COll-
plaint as already noted , did not charge eithcl' a fai1urc to c1isc.ose the
guarantoI' s identity or a cleception with rcspect thereto.

As to whether the tenns of the gnarantee ,yere not. Jully disclosed
11 the advertiselnent in that, as contended by Commission counsel
the purchaser was required to rcturn the product or pay a serviee eharge
or a labor charge or do anything before the guarantor would fulfill
his obligation , the examiner cannot agree t11ftt the respondents engaged
jll deception in any of these respects.

The bulb aclvertisernent snicl !lothing about 8, return and imposeclno
eonclitions. The only testimony related to this charge is that of respond-
ent 1Vittcls. He said there 'YllS no other guarantee but that set forth
in the acb-ertisernent , that the bulb did not have to be returned by
the purchaser in order to get satisfaction, that the l1e, bulb is sent to
t b-e customer post.paid and without charge , and all that the customer
lias to do is to notify Scott Iitchell that the bulb has burnt out (Tr.
1'1'. 267-269) .

The r2maining gUf1rantee charge in\"ol\"es the blenc1er-liquefier-
:I'inding rnil!. The advertisement sets forth (1) that this appliance is
fnl1y guaranteed for one year and (2) that if the purchaser is not

satisIied, he may return it for a compJete money-back refund after
trying it for 10 days. In pressing this charge , Commission cou11sel




