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Commissioner R.eilly concurring in the decision except for the

holding that respondent rLrh' ertising ageney, 'V. B. Doner & Com-

pany, should be included in the orcler t.o C'eftse and desist. Commis-
SIoner idaclntyre dissented as to that portioll of the deeisian relating
to fictitious pricing, and has file.d a (1i sentjng opinion.

Ix THE J\L'lTTER OF

JOH:- A. GUZIAK TR\DING AS SUPERIOR

IMPI OVEJ\ENT COMPANY

ORDER OPIXIOX , ETC. , IX REGARD TO Tl-IE .'lLLEGED VIOL\TIOX OF THE

FEDEHAL TRADE CO::DUSSWX ACT

Docket SOll,. Comp/,(lint, Jmi. 2U , lDG_ Decision

, .

June 28. 1965

Onle1' l"equil'ng fl Little Hork , Ark. (li-stl'ibntol' of aluminum aIHI simulated
srone siding mnteJ'inls to ceflse 1i 11;:ing del'eptiY€ In'icing Hnd discount
l'' presentations , fnlsely guaranteeiug- its pl'o(lucts , miSl'epl'CH'llting that

it is conllectecl with nny nhlJninum 11 ,:nmf:lcj:nrrr , amI l' C'pn' s,-'nting' to
pny 111'O"'IJectiYc purCl18",el' that lib lOl,SC will l)€ l\.sed ilS a " moilel home.

COl\PLi.XT

PUl'Emant to the provisions of the Federal Trade Commission Act

nnd by virtue of the aut.hority vested in it. by snid Act, the Fec1end
lde Commission , having reason to be1il''IT that John --\. GUZ1flk

all individual , formerly trading throllgh the instrumenta1ity of Gen-
eral Aluminnm Company, l, corporation , and llmy trading thTough

the instrument.ality of Superior Improvement Company, a corpora-
tion , hereinafter. referred to as the respondent, has violnted the pro-
visions of said Act , and it appell,ring t.o the Commission that a pro-
ceeding by it in respect thereof would be in the public interest hereby
issnes its comphtint stflting its charges in that respect as fol1ows:

-\R.\GRAPH 1. Respondent John A. Guziak is an individual former-
ly trading through the instrumentality of General AJnmimlm Com-
pany, a Tennessee corporation with his principal ofice and plnce of
bnsiness located at 630 Third Avenue , South , in the city of Nashville
State of Tennessee , and now trading through the instrumentality of
Superior Improvement Company, an Arkansas corporation

, .

with his
principal offce and place of business located at 1605 l\fa,in Street , in
the city of Little Rock , State of Arkan,as.

PAR. 2. He,spondent is nmy , an(1 for some time last past h LS been

engaged in the. ach('rti5ing offering for sale , sale and distribution
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or indirectly, the. purchase of merchandise in commerce, as " com-

Inerce is defined in the Federal Trade Commission Act, any
advertisement ,,,hich contains any of the representations or
misrepresentations prohibited in paragraph A. above.

Respondent shall , within sixty (GO) clays aIter service upon him
of this order, file ,yith the Commission a rcport, in wriUng: setting
:forth in deta,il the manner and form in which he 11as complied \Vith
the order to cease and desist.

III

Respondent V. B. Doner & Company and its offcers , agents , repre-
sent.atives and employees: dirrdJy or through nny corporate or other
clexiC'e in connection with the ofIering for sale , sale or distribution
of foods , drugs , cosn1fties or devices , do forthwith cease and desist
from:

A. Disseminating, or can sing the djssemination of, any ad-

vertisement by means of the United States mails or by any

means in commerce , as ': commerce ' is deJined in the Federal
Trade Commission )'\ct, 1\'11ich represents through the use or

displny of any ,yorels: emblem , sea.l, symbol certification , or

other", ise, that meTchanchs(', has been approved or endorsed by
an jndependent organization engaged in protec6ng the interests
of consumers or in determining objectively the merits of sneh
mcrchallc1ise: PTo'uidecl Tlwt. it sllall be a defense in any cnforce-
nwnt proceeding instituted hereunder for respondent to estab-
lish either that snch representation is t.ruthful in every InaterinJ
respect or that respondent neither knew nor had reason to know
of the falsity of sHch representation.

B. Disseminating, or causing to be c1isscm1uated by any mea,

for the purpose of inducing or which is likely to induce , dire.cly
or indirectly, the purchase of meTchandise in commerce , as " com-

merce" is defined in the Federa,l Trade Commission Act, a.ny
ndvertiscment ,\'hic.h c.ont.ains any of the representations or mis-
re.presentations prohibited in paragraph A. above.

Hesponc1ent shall , ,,'ithin sixty (GO) (Jays after service upon it of
Lhis order , file with the Commission a report, in writing, setting
forth in detail the manner and form in ,\'hich it has comp1iec1 with
the order to cease and desist.

1 t i8 f1lTther ordered Tha,t t.he charges contained in paragraphs
seven nine, twelve fU1(l thirteen oT the comphtint be, and they hereby
are, dismissed.
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being used only as a means to induce resistant purchasers into the
buying of said merchandise uncleI' the mistaken impression that they
"\\"pre receiving sorne sort of 3pecial price because of their willingne
to allow their homes to be u ec1 for this pnrpose and that. they would
receive a bonus of EJlOO for each sale nwc1e by the respondent as a
result of using that person s home as a model.

(2) Purchasers do not rcceive enough, if any, bonus money to
oflset the cost of their siding job,

(3) Respondent is not a manufacturer' of siding materials.
(4) Aluminum siding materials sold by respondent arc not manu-

factured by Alcoa. J\:,118er or Reynolds Aluminum COmpfLl1Y.
(5) Respom1ent is not connected or i!ljated with Reynolds Alunl

iUl1l1 Company.
(G) Aluminum siding sold by respondent. is not applied by factory

trained personnel.

(7) ..-\-u11in1111 siding old by respondent. will require painting
and maintenance.

(8) The simulated st.one siding so1cl by rcsponc1e,nt will chip or

crack , ,yill require lnaintenance , and is not completely fireproof.
(8) l1esponc1ent's gUfln1Tltec is lJot unconditional all(l it fai1s to set

forth the nature and extent of the gllarlllte( and the l1flllllel' in
which the guarantor ,yill perform.

Thcn:fore, the statements and rcpresentations as set forth in
Paragraph Four hereof l,yel'e and nre false , 111isleading and deceptive.

PAR. G. In the conduct of his lmsiness, at all times mentioned

JH:1'ein , respondent h s been in substantial competition , in commerce
ith corporations. finns and individuals in the sale of aluminum and

simulated st.one hOlne and buillllng siding materials of the sarne
gClH'Tnl kind and natul'p, as that sold by respondent.

PATI. 7. The lIse by the respondent of the aforesaid fnlse, mislead-
ing and deceptive stfltements , representations and practices has had
nnd now has, the capacity and t.endency to mislead members of the
p11rchasing public into the elTOne01JS and mistaken bcl-ie.f that sflid
statements and re.presentations ,ycre and arc true and into the pur-

c.h8. e of substantial quantities of respondent's products by reason of
SH ic1 e1TOll OUS nlld mistaken belief.

PATI. 8. Tlle rdoresaic1 acts and practices of respondent , as herein
fllleged

, ",

ere a.nd arc all to the prejudice and injury or the public
flnd or respondellt:s competitors and constituted , and now constitute
unfair methods of competition in comnl'2rce anc111nfair , and deceptive
acts and prnetices ill commerce , in yiolatioll of Section G of the
Federal Trade Commission Act.



SUPERIOR IMPROVECYIE'\T CO. 1271

1270 Co.:nplf!int

of aluminum and simulated stone home and building siding materials
to the public.

PAIL 3. In the course a.nd conduct of his business , respondent now
causes, and for some time last past has caused, his said products
whcn sold : to be shipped from his places of lmsines in t.he States of
Tennessee and ArkHJ1SaS to purchasers thcreof located in various

other States of the l7nited States and maintains, and at aJl times

mentioned herein has maintained a substantial course of trade in said
products in COnm1erc.e , as ;' commerce" is defined in the Federal Trade
Commission Act.

PAR. 4. In the conrse and conduct of his business and. for the

purpose of inducing the purchase of his products , respondent has , by

statements and representations in adyertisements in nmyspapcrs, in

direct mail ad \ el,tising, and by direct oral solicitations , represented
directly or by implication:

(1) That persons who n.llowed the siding matel'inls installed by

respondent to be uSNl for model home demonstration purposes ,,,ould
receIve

(a) A. Epecial discount price from respondent s 11:3nal and regular
price , and

(b) A bonus of $100 for each sale HWcle by re pondent as a result
of using that person s home as a T!lOl1e1.

(2) That p'cl'chasers can be LsE:,urec1 of n:cei\'ing cllough bonns
nlOne,y from the use of their home as a model to offset. the cost of
their sieling job,

(3) Tllft respondent is a manufacturC'!' of siding lnaterials and

conseque.nt1y cnn ouer such materials at lower prices,

(4) That al11ninmll siding mnteriaJs sold by respondent are man-
ufactured by ..AJcoa 1\1118e1' or Reynolds Aluminum Cornpany.

( ,,) Thr,t respondent is connected or affliated with Reynolds
Aluminum Company.

(6) That respondent's siding rnaterials are applied by factor
trained instaJlers.

(7) That aluminum siding sold by respondent will never need

any paintillg rmcl ,vill never require maintewlIce.
(/;) That the simulated stone siding sold by l'eSpOndrllt will ncycr

chip or crack will nevel' require ma1ntcnflllce ana is completely
fireproof.

(9) That the applLcation of sieling lrHlterials by t.he r8sponc1ent
unconditionally guaranteed.

PAR. ;j, In truth and in fact:
(1) Respondent did not intend to usc nor did he nse, the home

oi any of his purchasers for clemol1::,tl'ation purposes , this statement
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Tennessee, and on September 25 1064 at IIopkins,rille, ICentueky,

nt which testimony and other evidence ,vere offered in support of
and in opposition to the allegations of the complaint. At the con-

elusion or the hearings on September 25 , 1964, the record "as closed
and in due eourse both parties filed proposed findings of fRet, con-
clusions of la,v and briefs in support t.hereof. Consideration has been
given to the proposed findings of fact , conclusions of law and briefs
submitted by the parties and all proposed findings or fact herein-
after not specifically ndoptec1 are rejected. Rased upon the entire
record and his obsernLtion of the ",vitnesses, the hearing exa,miner
hereinafter mnkes his findings of fact , conclusions a.nc1 order.

The Complaint

It should be noted at the outset that under the. complaint as
drafted

, .

John A. Guziak, as an individual , is the sole respondent

in this proceeding. Although the General Aluminum Company, fl.
corporation , and Superior Improvement Company, a corporation
nre referred to in the caption of the complaint , they erc not joined
as named parties in this proceeding, but were merely added for
descriptivc purposes to typify the individual respondent trading as

::aid companies. At the opening of the hearings in Little Rock , Ar-
kansas, on September 15 , 19()4 , counsel for the individual respondent
moved to dismiss this proceeding for the. reason that thc acts and
practiccs compbined of ere the n.cts of the aforcsaid eorporations
and that the individuall'f'spondent 'Iyas carry:ing out. his duties as an
offcer of said corporations. It was also counsel for respondcnt'

position that without the two corporate entities being joined as par-
ties to this proceeding, the complaint did not lie. agninst the. individ-
nnl respondent. In denying the motion to c1ismiss the hearing exam-

iner expressed the opinion tlUlt notwithstanding the 110n- jo:i;ldBr of
the two corporate entit.ies , the compla.int would be in proper form
provided that it could be established that the individual respondent
actively formulated, directed , ma.naged , and controlJed the policies
of both of the eorpora6ons , or was a'lvare of , responsible for or
pprsonally pal'ticipated in the acts and practices complained of here-
in. The examiner , 11owcver , belieycs that it would ha.vc been lJrefer-
able practice to have joine(l the corporate Emtities in this proc ecling,
but as :indicated , the fnilnre to do so would not be fatal.

Paragraph Four, the charging paragraph of the compla:int, reRcls
ns follows:

PARAGRAPH FOUR: In the course and conduct of his busincss and for
the plHpose of inducing the purchase of his products, respondent bas, by
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.1h. De TV itt T. P'iCkett supporting the complaint.

Mr. Olaude Ow'penter and Jl 0888 , 11 cOlellan , Arnold, Owen 

JlfcDennott by Mr. HaTTY E. l1cDeTmott Little Rock, Ark. , for re-
spondent.

INITIAL DECISIO:\T BY 'V ILLIAl\I IC J ACE.SOX , HEAHIXG EXA IIXEB.

DECEMBER 24 , 1964

This proceeding was commenced by t110 issuance of a complaint on
January 30 1064 charging the respondent , John A. Guziak, an
individual trading a.s General Aluminum Company, a corporation
and as Super_lor Ilnprovement Company, ,t corporation , with unfair
and deceptive acts ttnd practice:; and unfair methods of cOllpctitioll
in C011n1erce , in violation of Section 5 of the Federal Trade Com
mission Act, by making false and deceptive statemcnts and repre.
s8ntations in newspapers and direct mail advertisements and in oral
solicitations regarding prices, discounts, bonuses, guarantees and
other specifica.lly enumera.ted claims in the sale aT aluminum and
simulated stone siding materials.

After being served with the complaint., the respondent appeared by
counsel and 011 )'Iarch 31 , 1964 , filed his answer admitting a number
of the specific allegations in the compla.int , but denying genera.lly
that he , as an individuaJ , or to his knmvJedge any oT the corpora.tions
with which he has been connecteel , made any of the statement.s and
representations alleged in t.he complaint.

By order dated April 7 186- , the hearing examiner scheduled a.
preheaTing eonference in this matter for the purposes of, among

other things , simplification aTld chuification aT the issues; obtaining
stipulations, admissions of fact twd authenticit.y of docume,nts; ex-
changing lists of ",yitnesses and documents; and the scheduling of
the time and places of the hearings. .. s a result of the preheal'ing

conference, c011n:;e1 for both parties exchanged lists of witnesses and
documents , ag:rec(l upon the timc and phces of Ole hearings and
various other matters.

By order of the Acting Director, I-Icaring Exmniners, dated
August 24 , ID6.:J , the undersigned heaTing cxamineT was substituted
for Loren II. Laugh1in : t.he 1wal'ing examiner heretofore appointed
to take testimony and receive evidence in thi:; proceeding who be-
CRuse of illne,ss \'- as unavailnbJe.

l-iearings ",ycre held in this matter on

in Little Roek , Ar101nsas September 21

September 15 , 16, 17 , 1\)64

011) , 1964 , at Nashville

379-702--71--
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was not adrnissiblc. In fairness to complaint conllsel, it should be
note(l that he y, as substituted in this proceeding on ::Jarch G , 1864
sr\"'Till months after the complaint was n1ec1 , and did not participate
in the drafting of the complaint.

FIXDINOS OF FACT

1. The respondent

, .

John A. Gllziak , is an individual engaged ill
ft(h-ertising, oflering 101' sale , sa1e a.nd distribution of luminmn and
sll1nbtec1 8(-one home awl building siding materials to the public
('II. 19).

2. In the latter p,ut of IDGO , l'r",pondcnL organized the General
Aluminum Company, a Te,nnessee cOl';)oration, with an offce and
\Yl1l'ellol1se located nt. 6:30 Thin1 \Tc.lln(' , South Xash,"ille , Tcnnc,ssce
for the pllrpose. of enga,ging in the afOl'csaid business (1'1'. 21).
Gmwral AluminllHl Company cJosed its offce and ceased oI)cl'ations
in Oetobel' or Xonmber 1962 ('II'. 21 , 38, 54- 56).

3. In the latter part of 1962 OJ. cady 1963 , respondent left Ten-

nessee 1.c1 orgnnize.cl a, similar type of business in Arkansas under the
corporate nnJne Superior Improvement Compan an A.lkanSflS C01'-

poratio1) Iyith an offce and warehouse at 1605 l\Iain Street , Little
Rock, Arbnsas. That business is stilJ actl,-e (1'1" 21 , 38).

4. Rpspol1lent Guziak is president of both corpo::'ntions , sale owner
of an the st.ock of ea,ch corporatioll and fOl'l1llJates , directs , mmmges
and controls the policies , acts and practices of the two corporations
11'1'. 20-- , 55- 56).

;S, Respondent Gu%jak ".as neycl' a mnnlliaeLllrer of aluminulIl 01'

simulated stone siding materials (Tr. 3D , 4:1, 67-68), but purchased
them during aJl times covered by the cOlnpJaint herein from the
fol1o\Yll1g suppJiel's (1'1'. 40-41 4,\- 14) :

e, s. ..\luminum Siding Corporation,
FwnkJin Park , Illnois
T('l'o Corporn (inn oj' America,
F'l' :lnklin 1\11/' , 111in01s

Bdxite COllloJ'ntioJJ.
:Oou:-h Cf1rl1e' New ,J(O -"e)'

Pfeifei' '\Yire Company,
Tll c111oosa

, -

\lahama
ol,.el'jlJ(? Corporntiol1

::liclligan

Sflic1 prodncts 81'e shipped by the af()J'('::aid snppJiers from their
alJoye-rnentionec1 addresses to respollclent Guziak\ Ivarehouses in

ln- ilh' , Tennessee, 01' in Little Hoel;; , Arkansas (Tr. 39-40). As
materials al'e rcquired for nlri0l1s jobs , the Ull'penters or workmen


