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Other Acquisitions
). Respondent made three other ac.rlllisitions in the State of "\Vyom-

ing. Only one of these. invob,vcd a corporation. Complaint counsel COll
cede that. ihe record fai1s to est.ablish t.hat any of the three campanic"
YFflS engaged in commerCB. 1'118 only corporation in the group was
,Vorland Cl'eamer r Company, whieh respondent cqnjrcd in :.iay
1939 for a. consi(lel'r.tion of 8Ti (\()O. "'IT udanc111t cl sustained n loss on
its ope,ratimB ill eeleh of the 1."1'0 years prior to its acquisition (CX
85S- , H). The other two ('ompflnie aeqllirec1 were: :JIerec1ith Dairy,
1yhich respondent acqllil'Pcl in Deeclnber 1831 fOl' a consideration of

:300 (eX GD-A)j and YcllOlystGne Dairy? "irhjch l'cspondent ac-
quired in i\fay 1D;)cl for SG;")ono (CX 110-A)Y

1. /1 08e Luwh liaii';c8 of .i1. an8a8 lnc.
The Ac(;nisition

1. Rose L wn Dairy opcrc- tec1 f1S bot.h a corporation and a pal'tner-
S111p. The principallocn.ion of the b1lsiness was in M:llskogee , Olda-
llOlla rmc1 was operated hy n. partnership. Thrre werc t\yo l o.se Lawn
distribution brnllches, Gnt; IYfU-; in T\IcAJester ) Oklahoma

, '

whidl the
pfll't-nrl'sh1r) 0: l2Jatc(l. T1H ' oOWl' \Y F) in Fort Srnith , A_dmllSflS

, -

which
s oprJ'f1ted as an -,\.1'1;:i1n ms cOl'pOratioll 'I\'h080 stock \'I' 2S wholly

oW11('(l by t1)e partners11ip. The partnership had originally manui'ac-
tured its own ice cream and processed its o\Yn milk , ,yhich ,yere dis
tributed both from 1\Inskogce and Lbc two branch locntjons. I-Iuwevcl'

in 193 it cenf::ed llnllufactnrillg iCG c.ream bec,ause of ilnaneial (1iff-
cnHics r'tlc1 Legfm purchnsing its ice cream 1'egnirements :from S\yiL
& Co. In IDi51 , the eontinuntion of its financial diffculties caused the
company to cense processing milk, and it 1 )((,:\i1e t1 (list.l'ibllt-01' of
ilnicl milk pnrCl)flE;ecl from rEspondent's plant at Tulsa, OkbJlOma. In
Janllnl'Y lOtio ; wlwn Rose Iifnnl "YHE: tllflbJc to repfty respondcnt for
rnilk 'Hl (Lail'Y products pllrrha ;e;l -from it , respondent took oyC'r
t.l1e 1.\1('.. lestcl' nnc1 Fort 3rnith branches , in partial repayment of the
debt. Hespoll(lpnt c1ic111ot, f'C(lui:!'c the principal bllsil1ess of the pal't-
ne.rsl11p at J\Jllskogec.. After ()pr:l'a jng the lJrnnches for a ye 1'0-
81)onc1cnt olTel'e(l to re eJj them too nose Ii , 1)11( tJIG btter declined
111e aili'r (CX 21: ex 111).

:: H03e L:nYi1 Dairies 0-( Al'kan ) Inc. , hn(lllet sales in t.he sevel1
month period :fom April) , 105'1 to OctnlJer 31 , 1964 , of $227 477 , on
Wllicll it sllst:llnptl a loss of S:1G 02-G (CX 21-G). T1w reeord does not
disclose any breal c1G\nl of t.he operations of the partnership, as bc-

1;: 
" ;1. ,"iGT 81ljJlO, for :l l1i l1ssi",n vf Yr!lo\Y to:le n 1iI" rl,et j)(\siti,,)n JJI "portion of thp. ",'

('.' 

..r\E(l by thE' Ubh Div;s!O!l of Cl'('n1lerje of Am(,l'iea,
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t,vcen the J\fnskogee ,1DJ, )fcAleste.l operations. In the 10 mont.hs HIJ

to October 31 , H),- the Imrine.rshlp hacl net sales of Sl)5f) , on
which it ::n )taincc1 ,1 l(J s of lJ)OO (eX 117-1). The. record eontrtins
nu datft flS to the gnJlollage 301(1 by the Fort Smith branch operated
by the COl'nol'nfi nll Th:'. gal101Wi.:c a1cs of the l\TcA1esi-el' branch

1)(1'ato(1 b the pnl'tne,' ::11ip ,VPi'e npproximately 7;)r) gallons of mi1k
per cla.y (C1Z 117--E).
1\Ta1'kct Conditions

3. The bj'flllell oprl' :ttecl b:\! the corporation at Fort Smith dis-
tribnted :Iuid milk tUHl -reJnjpd pl'0c111CtS in the city of Fort Smith
flllc1 adjacent. territory (C'X 21-D), These prodncts were received
frOll1 responc1ellt s p18nt ill TnJsn , Oklahoma. Respondent concedes
in its f(ls,ver tlwt the Hose I.-Hwn r:01'pol'ation ,vas engaged in com-
merce. The branch at :.1('A1('stl:1' distrilHllccl fluid miJk and related
products in the c011lties of Pittsburg, Latimer an(l pa.rt of Push-
mataha in the State or Oklahonm (CX 117-E). Respondent did not
c1istrilmte any milk procl11cts in the areas in ,\'-hich its clistrilmtor sold.
Thcre ,yere sevcn other dairy cOlnpnni(,s c1istriLmting dairy products
in the area scl'ycc1 by t11e Fort Smith b;' :ll1Ch (CX 21-D), and :fonr
in the arcft sc'.rn:d by the IcAle3tel' lj allch (CX 117-E).

4. Complaillt cOlm el hllVP proposed no speciHc al'ca , as being the
l'elenmt gcogr lphic nwrkei; with respect to either the I'-'ort Smith
branc.h or the :,IcAlest.cl' lJrnnch. In the. absence of more definitive
evidence than apl)cal'S in the record , no Gnding can 1.m made as to the
rclEwant geognlpbic HHlrket arcas. The record contains no market
shr re data with respect to tile fn'ca in -which the Fort Smith branch
operated by the coq:orat:ion , saki. There is evidence that the market
share of the l ose Lawn operation conc1llctecl by the partnership in
IcAJester ,v s in the. crder of rilagnitude of 11 to 130/0 (C)'; '-Hi1).

2. DahZ-C,' :lla , Dc!.

Tl18 J-\cqllisiLion

1. . :o: heretofor8 mentioncd (p. 5GD , 8'1ljha), in Decelnbc:l' ID3-i. I'L
sponc1ent acquired Dahl-Cro-JIa. , Ltd. , a I-Iawaiian corporation. The
fLcq!lisition TIflS f'cCtllfll1y made by Dairyme. s Associfltion , Ltd. (the
lUlme under Iyhieh rcsponc1enCs subsic1ia::' y, Cl:eameries of America
operated in I-IQ,v:lii). UIHlel' an lgr('ement entered into Decembe.r 27

195/1: , Dairymen s acquil' c1 the lmsiness and assets of DahJ- Cro- l\'Ia

including its trade mune "Bluo BonneL The transfer took pJace
February 1 , IDD,), and the consideration paid WR.S approximately

3100 O()O (CX: 24 A-E). Da.hl-Cro- lvra 'ivas engaged in the l1nl1nfnc-
tw:e and srdc of ice cream and other :frozen desserts. In the fiscRI
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year ending June 30 , 1954 , Dahl- Cro-:Ma s ice cream sales amounted
to $119 064, consisting of approximately 60 000 gaJlons (CX 24-Z 1).
Its gross profit on ice cream sales was $39 144 , and its net profit on
all sales , including frozen foods , ",as $2 472 (CX 24-Y).

Iarket Conditions

2. Dahl-Cro- s plnnt was located at Hilo on the Island of Ha-
waii , and its area of distribution was limited to that island (CX
24-X). So far as appears from the record , it did not distribute on the
Island of Oahu , on which Honolulu is located. As heretofore men-
tioned , Dairymen s had a processing plant at Hilo and distributed
frozen products on the Islnnd of Hawaii in competition with Dahl-
Cro- Ma (CX 16-Z 9). Although there were a munber of other ice
cream companies on thc Island of Oahu (CX 24-Z), Dahl-Cro-
only competitor on the Island of Hawaii was respondent' s subsidiary,
Dairymen s (CX 16-Z 9).

3. Complaint counsel contend that the " Island State of Hawaii" is
the geographic markct relevant to the Creameries of America acqui-
sition (Reply Findings , p. J3). However, they propose no specific
area as being the appropriate market area with respect to the Dahl-
Cro-:Vfa acquisition. It is the conclusion and finding of the examiner
that the Island of Hawaii is an appropriate market area in which to
consider the impact of the Dahl-Cro- Ia acquisition. Dairymen s an-

nllal frozen products snJes on I-Iawaii were approximately 100 000 to
120 000 gaJlons (CX 16-Z 9). Dahl-Cro- s sales were approxi-
mately 50 000 to 60 000 gaJ10ns annuaJ1y (CX 16-Z 9; CX 24-Z 1).
On this basis , Dairymen s accounted for approximately two-thirds of
the frozen products sold on Hawaii and Dahl-Cro-Ma accounted for
approximately one-third. Following the acquisition, Dahl-CTo-
operations were consolidated with Dairymen s Hilo plant (R. 1341).

Dairymen s is at present the only company distributing ice cream at
wholesale on the Island of Hawaii (CX 412).

3. Other Acq'uisitio1l8

1. The complaint ns amended charges respondent with having a.c-

quired 175 dairy companies , of which 77 are alleged to have been cor-
porations engaged in commerce. Complaint. counsel have conceded , in
t.heir proposed findings, that the record establishes engag81nent in
interstate commerce by only 37 of these companies.132 Appropriate

'32 The 31 eompaniesllctuaIly involve 29 differcnt groups of companies, since some of
the acquisitions involved multiple corporations which were commonly controlled. Thus,
the Tro-Fe Dairy acquisition involved two corpol'fiions , an Alabama corpomtion find a
Tennessee corporation; the Dairyland acquisition involved its affliate company, Valdalr;
and the Dothan Ice Cream acquisition in"'ol"'ed seven affliated corporations, plua a
pHrtnership.
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findings have been hereinabove made with respect to each of the cor-
porations which complaint counsel eontend were engaged in interstate
commerce. '" In order to provide a fuller picture of market conditions
in the areas \vhero respondent made acquisitions of corporations
claimed to be in commerce , the examiner has briefly discussed the facts
relating to respondent s acquisition of 83 other companies (corporate
and non-corporate) in these areas. The 55 remaining companies which
hayc not been hereinabove discussed or mentioned are either cor-
porations with respect to which complaint counsel concede the record
fails to establish engagement in commerce , or are non corporate busi-
nesses IV hich , in most instances , were also not in commerce. For the
most part, these were small COlllpal1ies which were a.cquired for a
consideration of 825 000 or Jess.

2. The companies with respect to which iindings have not been
previously made were located in the States of Colorado , Nebraska
ICansas, Oklahoma, ,Visconsin, JHichigan, Tennessee, ICentucky,
:Maryland , South Dakota and Oregon. Only nine of these companies
had annual sales of $250 000 or over. These companies and their
appl' oximate sa.les were: Superior Dairy of Pueblo, Colorado

($250 000); Sutter Dairy, Inc., of Grand Island, Kebraska
($450 000); Weibel Dairy, Inc. of Enid, Oklahoma ($413 000);
Eckles Ice CrellIn &, Dairy Co., Inc. of Baltimore, 1Iaryland

($446 000) ; '" Princeton Creamery, Inc. of Princeton, Kentucky
($735 000) ; Kentucky Ice Cream Co. Inc. of Richmond , Kentucky
($840 000) ; Mode) Farms Dairy of LOl1isvile, Kentucky ($2 950
000); Daniel's Dairy &, Icc Cream Co. of Paintsville , Kentucky
($518 000); and Medo-Land Creamcry Co. of Eugene, Oregon
($4 200 000). Complaint counsel have conceded that thc record fails
to establish that those of the above-named companies which were
corporations were engaged in commerce.

III. OTHEH ALLEGED ILLEGAL PRACTICES

A. Customer Assistance

1. 1VhiJc this proceeding is aimed principally at respondent'

acquisition of other dairy companies , tbe complaint , in Paragraph
1:0 These have been grouped unrler 27 separate heurlings. Each of the acquisitions of

multiple , commonly controlled corporatiODs has been grouped together. In addition, the
acquisition of two small Ohio companies claimed to be in commerce, viz , Gray & White
and Linton & Linton , has been discussed under the heading "Other Ohio Acquisitions

130 The Eckles acquisition involved the acquisition by respondent of 32.4 % of Eckles
preferred stock and 40% of its common stock. The company continued to operate as a
separate entity in Baltimore. There Is no indication in the record that, by this stock

acquisition , respondent acquired control of Eckles.
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Eight , alleges that respondcnt has engaged in a 11umber of bnsiness

practices , most of which involve va1'iou8 types of assistQuca to CllS-

tomers, or discrimination in fayor of certflin customers. These in-
clude, the loftning of money or equipment to customers, the per-

formance of special services , and the granting of rebates or c1is-

criminatory prices. ::Iost of these practices were the subject of a
number of proceedings brought against nine of the prineipallnflllu-
factul'ers of frozen desserts , including respondent in this proceer1ing

(Docket Nos. 6172-6179, and (425). After extensive hearings , the

complaints were nltimately dismissed on the ground that the record
in snch cases did not "support a finding that these practices have

produced the requisite degTec of competitive injury to SUppOlt an

order to cease and desist" (Order Dismissing Complaint., Docket

No. 6174, May 23 , 19G5) (60 F. C. 1274 , lG20j. Complaints have
also been issued against some of the same companies , clmrging them
with the granting of discriminatory prices , allegeclly in violation

of Section 2(a) of the Clayton Act , as amended by the Robinson-
Patman Act. Sneh a. proceeding is now pending against respol1(l-
ent (Docket Ko. 7599).

2. At a pre-hearing conference held in this proceeding on Janmuy
, 1957 , counsel supporting the complaint agreed that they would

not seek an order requiring respondent to cease rmd desist from en-

gaging in any of the acts and practices set forth in Pant-graph Eight
of the complaint (see Pre-trial Order, February 8 , 1957). The PUI'-

pose in alleging such practices in the complaint herein was not to
secure a re-trial of the earher cases ) but to provide a basis for oftcl'-
ing evidence to show the economic power possessed by respondent
vis-a-yis its sma.11er competitors , so as to provide a bfwkgl'Olln(1 -for
determining the competitive impact of the challenged acquisitions
(R. 6 18).

3. Complaint counsel have submitted (1 nmnber of propm;ed iinc1-
ings with respect to some , bnt not all , of the allegations in Para-
gl'ftph Eight. The examiner does not consider it necessa, ry to nlftke
extensive findings with respect to these nJlegations. It is suifcienL

to note that the record does establish tlmt respondent has made 10:1ns

to SOtli8 of its wholesaJe eustomers and that it has expended sllb-
sbntial SlH11S in furnishing cqnipment to sncll customers. :EImyc\'el'

there isnot11ing in the record to show that responclenes practices
in this regard are any different from those o:E (hir:!, companies gen-
eraIly, or that their expenditures faT sl ch purposes are greater than
that of other dairy companies, in proportion to the amount of
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business done by them. The record also esta.blishes that respondent
has granted rebates or volume discounts to wholesale customers.
Ho-wever, there is not.hing in tIle record to establish that respond-
ent' s practices differ fr01l1 that of the other dairy companies or that
their practices may result in substantial injury to competition.

B. "J\hl'ket Leverage

4. Althongh not charged in the complaint as an iJlegal prnctice
counsel supporting the complnl11t contend that respondent has de-

liberatelv sold l1Tilk or ice cream in certain arens nt unreasonably
1mv priZes , while ll1aking abnormany high profits in other area
Complaint counsel assert that respondent has llsed its economic pmyel'
or market leverage" to " act inclivichwJly in specific mflrket areas
so as to give it a competitive advantage over a Jocal single-product
cornpa.ny or a local multi-product company" (Findings , p. 19). In
support of this conten60n complaint counsel cite a number of in-
stances in whic.h varions of respondent's pla.nts operflted at a loss

in either the 1nilk or ice creanl product line.
G. Respondent does not de.ny that its profit and loss st.atements

"\vhich are in evidence , pm'port to sho\V that it sustained 10sse,o; in
certain of its plants. It contends that some of these losses were meTe
bookkeeping losses , as 'ihcre fl. bnmch plunt which did not manl\-
facture ice cream '.yas charged a price above the cost of the mallll-
facturing plant. In such instances , if the records of both plants tn'
combinec1they show an overr111 profit. In other instanees where the
records disclose a loss on one product an(l a proflt on another , l'P-

spondcnt contends tlwt this resulted from the al'bitn"L.ry assignment
of indirect e:spenses to n. particlllar product, and that if SHch eXpeJl2eS
were ratab1y diyidec1 , the record::; y,onld reveal a profit on 8.11 proc1-
llcts. Respondent concedes thnt in 30me instances it.s plant.s did in
fflct operate at a Joss , bnt contends that this was not due to nny
deliberatc policy on its pn.rt. Certain of sneh plants : which were not
considered to be effelent plnnts

, \''

cre later elosed.

G. The examiner consiclers it unnecessn:l'Y to make extensive f-intl-
ingB ,':ith l'e.sp ct to t118 contention that respondent used its economic
pmY8r or market Ic,,"er:"Lge unfairly. It is suffcient to note that the
record is lacking in substantial evidence to Sli.pport n. finding t.hat
respoildent deliberately incllrred losses in one area 01' in one product
anel/or obtained almormnlly high profits ill other areas or with re-
spect. io other products. l-Tmvever , '.,l1iI8 tIle charge that respondent
eng!1gcd ill '.yh:lt complaint counsel rder to (18 " predatory " pricing
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