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Complaint G7 F.T.C.
Ix THE MATTER OF

WEST COAST CLAIM ADJUSTERS ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT
Docket ¢=901. Complaint, June 1, 1965—Decision, June 1, 1965
Congent order requiring a ILos Angeles, Calif., corporation engaged in the
husiness of purchasing waterless cookware, tools, radios, jewelry, watcies.
and other merchandise from manufacturers and suppliers and selling =uch
merchandise at retail for their own account, to cease wusing the term
“Claim Adjuster” as part of their corporate name, thereby misrepresenting
that they are liquidators or authorized adjusters engaged in the sale of

distress merchandise for the purpose of settling claims, and falsely repre-
senting the guarantee on certain watches.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that West Coast Claim
Adjusters, a corporation, and Alan Grahm, Sam Stone and Ruth
(rahm, individually and as officers of said corporation, hereinafter
referred to as respondents, have violated the provisions of said Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its compiaint,
stating its charges in that respect as follows:

Paracrarm 1. Respondent, West Coast Claim Adjusters, is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of California with its principal office and
place of business located at 5176 Santa Monica Boulevard in the
city of Los Angeles, State of California.

Respondents Alan Grahm, Sam Stone and Ruth Grahm are officers
of said corporation. They formulate, direct and control the acts and
practices of said corporate respondent, including the acts and prac-
tices hereinafter set forth. Their address is the same as that of the
corporation.

Par. 2. Respondents are now, and for some time last past have
been, engaged in the advertising, sale and distribution of waterless
cookware, tools, radios, jewelry, watches, and other articles of mer-
chandise to members of the purchasing public.

Par. 3. In the course and conduct of their business respondents
now cause and for some time last past have caused, their products,
when sold, to be shipped from their place of business in the State
of California to purchasers thereof located in various other States of
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the United States and maintain, and at all times mentioned herein
have maintained, a substantial course of trade in said products in
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act. : o , ‘

Par. 4. In the conduct of their business and at all times mentioned
herein, respondents have been in substantial competition in commerce
with corporations, firms and individuals engaged in the sale of water-
less cookware, tools, watches, radios, and other articles of merchan-
dise of the same general kind and nature as that sold by respondents.

"Par. 5. In the course and conduct of their business, and for the
~ purpose of inducing the purchase of their merchandise, respondents
through the use of their trade name West Coast Claim Adjusters and
in circulars and promotional material sent to prospective purchasers,
make numerous statements respecting their trade status, the nature
of their business, the source of their merchandise and the nature and
extent of thelr guarantee. o .

Among and typical, but not all inclusive, .of the statements and
‘representations appearing in said advertisements are the following:

WEST COAST CLAIM ADJUSTERS

3176 Santa Monica Blvd. Los Angeles 29, California
. % * oo = = *
Gentlemen : . :

We have just been notified that our company has been selected to liquidate
850 sets of fine Winfield China * * *. '
3 £ * kS £ £ b
PLEASE REFER TO ABOVE CLAIM NUMBERS WHEN ORDERING
GRUEN, HELBROS AXD WALTHA;\‘I WATCH LIQUIDATION -\WW34-7
% o * £ * * *
This entire lot of watches is being offered on a no limit—no reserve
basis. All orders will be processed on the priority system, until supply

is exhausted.

i " " L e * *

TOOL LIQUIDATION NO. SSW-45-65

PUBLIC NOTICE

You are hereby notified that the recorded lot numbers in this bulletin are
now being released as a public offering.
* * * * * * *
WWest Coast Claim Adjusters (Liguidating Dept.)
* % * V * * * *

WALTHAM * * * WATCH * # *
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LIFETIME GUARANTEE
LIFETIME FACTORY GUARANTEE
* 3 * #* * * *

Par. 6. By and through the use of the statements and representa-
tions set forth in Paragraph Five hereof and others of similar import
not specifically set forth herein, respondents represent, and have rep-
resented, directly or by implication:

1. Through the use of the name “West Coast Claim Adjusters,”
separately or in conjunction with the foregoing statements and rep-
resentations or by said statements and representations alone that they
are liquidators, authorized adjusters or agents engaged in the sale of
hankrupt, estate, distrained or other distress or surplus merchan-
dise for the purpose of liquidating, adjusting, paying off or other-
wise settling indebtedness or claims.

2. That certain of the Waltham wrist watches offered for sale are
unconditionally guaranteed for the lifetime of the purchaser.

Par. 7. In truth and in fact:

1. Respondents are not liquidators, authorized adjusters or agents
engaged in the sale or disposition of bankrupt, estate, distrained or
other distress or surplus merchandise for the purpose of liquidating,
adjusting, paying off or otherwise settling indebtedness or claims.

Instead, respondents are engaged in the business of purchasing the
advertised merchandise from manufacturers or suppliers and selling
it at retail for their own account to the purchasing public.

9. The aforestated watches are not guaranteed for the lifetime of
the purchaser, but only for the useful life of the watch and said
gnarantee is not unconditional but is subject to limitations and condi-
tions which are not set forth in respondents’ advertising of said
guarantee.

Therefore, the statements and representations referred to in Para-
eraphs Five and Six hereof were and are false, misleading and
deceptive.

Par. 8. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations and practices has had, and
now has, the capacity and tendency to mislead members of the pur-
chasing public into the erroneous and mistaken belief that such state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents’ products by reason of said
erroneous and mistaken belief.

Par. 9. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public
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and of respondents’ competitors and constituted, and now constitute,
unfair methods of competition, in commerce, and unfair and decep-
tive acts and practices, in commerce, in violation of Section 5 of the
Federal Trade Commission Act.

Drciston axp OrRDER

The Commission having heretofore determined to issue its com-
plaint charging certain of the respondents named in the caption here-
of with violation of the Federal Trade Commission Act, and such
respondents having been served with notice of said determination
and with a copy of the complaint the Commission intended to issue,
together with a proposed form of order; and

The respondents named in the caption hereof and counsel for the
Commission having thereafter executed an agreement containing a
consent order, an admission by respondents of all the jurisdictional
facts set forth in the complaint to issue herein, a statement that the
signing of said agreement is for settlement purposes only and does
not constitute an admission by respondents that the law has been
violated as set forth in such complaint, and waivers and provisions
as required by the Commission’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the fol-
lowing order:

1. Respondent West Coast Claim Adjusters is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of California, with its office and principal place of
business located at 5176 Santa Monica Boulevard in the city of Los
Angeles, State of California.

Respondents Alan Grahm, Sam Stone and Ruth Grahm are officers
of said corporation, and their address is the same as that of said
corporation.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered. That respondents West Coast Claim Adjusters. a
corporation, and its officers, and Alan Grahm, Sam Stone and Ruth
Grahm, individually and as officers of said corporation, and respond-
ents’ representatives, agents and employees, directly or through any
corporate or other device, in connection with the offering for sale,
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sale or distribution of waterless cookware, tools, radios, jewelry,
watches, or any other articles of merchandise in commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

1. Using the term “claim adjusters” or any other word, or
words of similar import or meaning, in or as a part of respond-
ents’ trade or corporate name, or otherwise representing, directly
or by implication, that they are liquidators, authorized adjusters
or agents engaged in the sale or disposition of bankrupt, estate,
salvage, distrained or other distress or surplus merchandise for
the purpose of liquidating, adjusting, paying off or otherwise
settling indebtedness or claims; or misrepresenting, in any man-
ner, their trade or business status or the source, character or
nature of the merchandise being offered for sale.

2. Representing, directly or by implication, that any of re-
spondents’ products are guaranteed unless the nature and extent
of the guarantee, the identity of the guarantor, and the manner
in which the guarantor will perform thereunder are clearly and
conspicuously disclosed.

3. Using the word “Lifetime” or anv other word or words of
similar meaning which relate to any life other than that of the
purchaser or original user in reference to the duration of an
advertised guarantee unless the “life” referred to is clearly and
conspicuously disclosed in said advertisement; or misrepresent-
ing in any manner the duration of a guarantee.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

I~ THE MATTER OF

EMERSON RADIO ASSOCIATES, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO TIIE VIOLATION OF SECTION 2 (d) or
THE CLAYTON ACT

Docket 7969, Complaint. June 23, 1960—Decision, June 2. 1965

Order vacating a consent agreement which suspended a cease and desist order
against a Newark, N.J., wholegaler of Emerson brand electrical appliances
and dismissing .the complaint which charged the firm with diseriminating
hetween its customers in granting promotional allowances in violation
of Sec. 2(d) of the Clavton Act.
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The Federal Trade Commission, having reason to believe that the
named respondents have violated and are now violating the provi-
<ions of subsection (d) of Section 2 of the Clayton Act (U.S.C., Title
15, Sec. 13), as amended by the Robinson-Patman Act, hereby issues
this complaint stating its charges with respect thereto as follows:

Par. 1. Respondent Emerson Radio Associates, Inc., is a corpora-
tion organized and doing business under the laws of the State of New
Jersey, with its principal office and place of business located at 985
Broad Street, Newark, New Jersey. Individual respondents Michael
Kory and Murray Golden are now, and were during all times here-
inafter stated, officers and directors of said corporate respondent,
and are said corporation’s principal stockholders. These individual
respondents are and have been controlling and directing the opera-
tions of corporate respondent during the period from 1956 to the
present. They have the same address as does corporate respondent.

Par. 2. Respondent Emerson Radio Associates, Inc., is now, and
hLas been, engaged in the business of selling and distributing to retail
outlets for resale to the consuming public “Emerson” brand appli-
ance products such as television and radio receiving sets, high fidelity
phonographs and air conditioning units. Respondent corporation sells
and distributes these appliance products to retail outlets pursuant to
a “Distributor Franchise Agreement” entered into by it with Emer-
son Radio & Phonograph Corporation, the manufacturer of “Emer-
son’ appliance products.

Respondent corporation’s sales of appliance products exceeded
10,000,000 in 1959.

Par. 3. In the course and conduct of its business, respondent cor-
poration has been engaged and is presently engaged in commerce, as
“cornmerce” is defined in the amended Clayton Act, by selling and
distributing its products in various States of the United States.

Par. 4. In the course and conduct of its business in commerce, re-
spondent corporation paid or contracted for the payment of some-
thing of value to or for the benefit of some of its customers as com-
pensation or in consideration for services or facilities furnished, or
contracted to be furnished, by or through such ¢ustomers in connec-
tion with the handling, sale or offering for sale of “Emerson” appli-
ance products sold to them by respondent corporation. Such pay-
ments or allowances were not made available on proportionally equal
terms to all other customers of said respondent competing with said
favored customers in the distribution of such products.
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Par. 5. As an example of the practices alleged herein, respondent
corporation has granted certain large retail customers located in New
York City substantial payments or allowances in connection with the
advertising of “Emerson” brand appliance products primarily in
newspapers. Such payments or allowances were not offered or other-
wise made available on proportionally equal terms to all other cus-
tomers competing with said favored customers. Among the favored
customers receiving payments or allowances in 1958 which were not
offered to other competing customers on proportionately equal terms
in connection with the promoting and advertising of respondent cor-

poration’s appliance products were:
Approximate

Customer: payment reccired
Davega Stores Corporation ____________________________________ {19,547
Korvette 17.593
Gimbels ;
Vim Electric Company, Inme__ o ___ 12.806
R.H Macy & Co__ £5.100

Par. 6. The acts and practices of respondents as alleged above.
constitute violations of subsection (d) of Section 2 of the amended
Clayton Act.

Orper VacaTing CONSENT AGREEMENT

The Commission on October 24, 1962, having accepted a consent
agreement in the above-captioned matter containing an order direct-
ing respondents to cease and desist from certain practices constituting
violations of Section 2(d) of the Clayton Act, as amended, which
agreement provided that the order was not to become effective until
the Commission issued an order “deciding on the merits the issues
mvolved” in Admiral Corp.. F.T.C. Docket No. 7094 [p. 875 herein]:
and the Commission on April 7, 1965, having dismissed the Section
2(d) charges in Docket 7094 not on the merits (see p. 424 of the
Commission’s opinion) but on the ground that respondent had been
denied an adequate opportunity to present its defense; and the
Commission having no reason to believe that the present respondents
are now engaged in, or intend to resume, any practices forbidden by
the terms of the Commission’s cease and desist order herein; and it
further appearing that equitable treatment of competitors, and the
public interest, would not be advanced by making a cease and desist
order effective at this time against the respondents:

It is ordered. Pursuant to Section 8.27 of the Commission’s Rules
(effective August 1, 1963), that the consent agreement, jurisdictional
findings, and cease and desist order in the above-captioned matter be,
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and they hereby are, vacated, and that the complaint be, and it hereby
1s, dismissed.
Commissioner MacIntyre concurring in the result.

Ix THE MATTER OF

BELK'S DEPARTMENT STORE OF AUGUSTA, GEORGIA,
INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Doclet ¢~902. Complaint, Junc 2, 1965—Dccision, June 2, 1965

Consent order requiring two Augusta, Ga., furriers to cease misbranding,
falsely invoicing and advertising their fur products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having
reason to believe that Belk’s Department Store of Augusta, Georgia,
Inc., a corporation, and Belk’s Suburban Store of Augusta, Georgia,
Inc., a corporation, and Harry L. Howard, individually and as an
cfficer of the aforesaid corporations, hereinafter referred to as re-
spondents, have violated the provisions of said Acts and the Rules
and Regulations promulgated under the Fur Products Labeling Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

Paragrara 1. Respondent Belk’s Department Store of Augusta,
Georgia, Inc., is a corporation organized, existing and doing business
under and by virtue of the laws of the State of Georgia with its
office and principal place of business located at 835 Broad Street,
Augusta, Georgia.

Respondent Belk’s Suburban Store of Augusta, Georgia, Inc., is
a corporation organized, existing and doing business under and by
virtue of the laws of the State of Georgia with its office and prin-
cipal place of business located at Daniel Village, Augusta, Georgia.

Individual respondent, Harry L. Howard is an officer of the
corporate respondents and formulates, directs and controls the acts,
practices and policies of the said corporate respondents including
those hereinafter set forth.
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Respondents ave retailers of fur products. Individual respondent.
has his office and principal place of business located at 835 Broad
Street, Augusta, Georgia.

Par. 2. Subsequent to the effective date of the Fur Products
Labeling Act on August 9, 1952, respondents have been and ave
now engaged in the introduction into commerce and in the sale,
advertising and offering for sale, in commerce, and in the transpor-
tation and distribution, in commerce, of fur products; and have
sold, advertised, offered for sale, transported and distributed fur
products which have been made in whole or in part of fur which
has been shipped and received in commerce as the terms “commerce,”
“fur” and “fur product™ are defined in the Fur Products Labeling
Act. _

Par. 3. Certain of said fur products were misbranded in that they
were not labeled as required under the provisions of Section 4(2) of
the Fur Products Labeling Act and in the manner and form pre-
scribed by the Rules and Regulations promulgated thereunder.

Among such misbranded fur products, but not limited thereto,
were fur products with labels which failed:

1. To show the true animal name of the fur used in the fur prod-
uct.

2. To show the country of origin of the imported furs contained
in the fur product.

Par. 4. Certain of said fur products were misbranded in violation
of the Fur Products Labeling Act in that they were not labeled in
‘accordance with the Rules and Regulations promulgated thereunder
in the following respects:

1. Information required wnder Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated there-
under was set forth on labels in abbreviated form, in violation of
Rule 4 of said Rules and Regulations.

2. The term “Dyed Mouton Lamb®” was not set forth on labels
in the manner required by law, in violation of Rule 9 of said Rules
and Regulations.

3. The term “natural” was not used on labels to deseribe fur
products which were not pointed, bleached. dved, tip-dyed, or other-
wise artificially colored, in violation of Rule 19(g) of said Rule:
and Regulations.

4. Labels affixed to fur products did not comply with the minimwum
size requirements of one and three-quarter inches by two and thres-
cuarter inches, in violation of Rule 27 of said Rules and Regulations.

5. Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
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was set forth in handwriting on labels, in violation of Rule 29(b)
of said Rules and Regulations.

6. Information required under Section 4(2) of the Fur Products
Labeling Act and the Rules and Regulations promulgated thereunder
was not set forth in the required sequence, in violation of Rule 30(a)
of said Rules and Regulations.

7. Required item numbers were not set forth on labels, in violation
of Rule 40 of said Rules and Regulations.

Par. 5. Certain of said fur products were falsely and deceptively
invoiced as required by Section 5(b) (1) of the Fur Products Label-
ing Act and the Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto, were fur products covered by invoices which failed:

1. To show the true animal name of the fur used in the fur product.

2. To disclose that the fur contained in the fur product was
bieached, dyed, or otherwise artificially colored, when such was the
fact.

3. To show the country of origin of imported furs used in fur
products.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced with respect to the name or designation of the animal or
animals that produced the fur from which the said fur products
had been manufactured, in violation of Section 5(b) (2) of the Fur
Products Labeling Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products which were invoiced as “Nat
Sable U.S. Canada,” when, in fact, the fur contained in such products
was Sable, American.

Par. 7. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations
promulgated thereunder in the following respects.

1. Information required under Section 5(b) (1) of the Fur Prod-
ucts Labeling Act and the Rules and Regulations promulgated
thereunder was set forth on invoices in abbreviated form, in viola-
tion of Rule 4 of said Rules and Regulations.

2. The term “Dyed Mouton Lamb™ was not set forth on invoices
in the manner required by law, in violation of Rule 9 of said Rules
and Regulations.

3. The term “natural” was not used on invoices to describe fur
products which were not pointed, bleached, dyed, tip-dyed, or
otherwise artificially colored, in violation of Rule 19(g) of said
Rules and Regulations.
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4. Required item numbers were not set forth on invoices, in viola-
tion of Rule 40 of said Rules and Regulations.

Par. 8. Certain of said fur products were falsely and deceptively
advertised in violation of the Fur Products Labeling Act in that
certain advertisements intended to aid, promote and assist, directly
or indirectly, in the sale and offering for sale of such fur products
were not in accordance with the provisions of Section 5(a) of the
said Act.

Among and included in the aforesaid advertisements, but not
limited thereto, were advertisements of respondents which appeared
in issues of “The Augusta Chronicle Herald,” a newspaper published
in the city of Augusta, State of Georgia.

Among such false and deceptive advertisements, but not limited
thereto, were advertisements which failed to show:

1. The true animal name of the fur used in the fur product.

2, That the fur contained in the fur product was bleached, dyed,
or otherwise artificially colored, when such was the fact.

Par. 9. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein, re-
spondents falsely and deceptively advertised fur products in viola-
tion of the Fur Products Labeling Act in that the said fur products
were not advertised in accordance with the Rules and Regulations
promulgated thereunder in the following respect:

1. The term “Dyed Mouton Lamb” was not set forth in the manner
required in violation of Rule 9 of the said Rules and Regulations.

2. The term “natural” was not used to describe fur products which
were not pointed, bleached, dyed, tip-dyed or otherwise artificially
colored, in violation of Rule 19(g) of the said Rules and Regulations.

Par. 10. In advertising fur products for sale, as aforesaid, re-
spondents made pricing claims and representations of .the types cov-
ered by subsections (a), (b), (¢) and (d) of Rule 44 of the Regula-
tions under the Fur Products Labeling Act. Respondents in making
such claims and representations failed to maintain full and adequate
records disclosing the facts upon which such pricing claims and
representations were based, in violation of Rule 44(e) of the said
tules and Regulations.

Par. 11. The aforesaid acts and practices of respondents as herein
alleged, are in violation of the Fur Products Tabeling Act and the
Rules and Regulations promulgated thereunder and constitute un-
fair and deceptive acts and practices and unfair methods of compe-
tition in commerce under the Federal Trade Commission Act.
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DecisioNn aNp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondents having been served with notice
of said determination and with a copy of the complaint the Commis-
sion intended to issue, together with a proposed form of order; and

The respondents and counsel for the Commission having there-
after executed an agreement containing a consent order, an admis-
sion by respondents of all the jurisdictional facts set forth in the
.complaint to issue herein, a statement that the signing of said agree-
ment is for settlement purposes only and does not constitute an ad-
mission by respondents that the law has been violated as set forth
in such complaint, and waivers and provisions as required by the
‘Commission’s Rules; and

The Commission, having considered the agreement, hereby ac-
.cepts same, issues its complaint in the form contemplated by said
agreement, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Belk’s Department Store of Augusta, Georgia, Inc.,
is a corporation organized, existing and doing business under and
by virtue of the laws of the State of Georgia, with its office and
principal place of business located at 835 Broad Street, in the city
of Augusta, State of Georgia.

Respondent Belk’s Suburban Store of Augusta, Georgia, Inc., is
2 corporation organized, existing and doing business under and by
virtue of the laws of the State of Georgia, with its office and princi-
pal place of business located at Daniel Village, in the city of Augusta,
State of Georgia. :

Respondent Harry L. Howard, is an officer of said corporations,
and his address is the same as that of Belk’s Department Store of
Augusta, Georgia, Inc.

9. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

It is ordered, That respondents Belk’s Department Store of
Angusta, Georgia, Inc., a corporation, and Belk’s Suburban Store
of Augusta, Georgia, Inc., a corporation, and their officer Harry L.
Howard, individually and as an officer of said corporations, and re-
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spondents’ representatives, agents and employees, directly or through
any corporate or other device, in connection with the introduction
into commerce, or the sale, advertising or offering for sale in com-
merce, or the transportation or distribution in commerce, of any fur
product; or in connection with the sale, advertising, offering for sale,
transportation or distribution, of any fur product which is made in
whole or in part of fur which has been shipped and received in
commerce, as the terms “commerce,” “fur” and “fur product” are
defined in the Fur Products Labehncr Act, do forthwith cease and
desist from:
A. Misbranding fur products by :

1. Failing to affix labels to fur products showing in words
and in figures plainly legible all of the information required
to be disclosed by each of the subsections of Section 4(2)
of the Fur Products Labeling Act.

2. Setting forth information required under Sectlon 4(2)
of the Fur Products Labeling Act and the Rules and Regu-
lations  promulgated thereunder in abbreviated form on
labels affixed to fur products.

3. Failing to set forth the term “Dyed Mouton Lamb™ on

- labels in the manner required where an election is made to
use that term instead of the term “Dyed Lamb.”

4. Failing to set forth the term “Natural” as part of the
information required to be disclosed on labels under the
Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder to describe fur products which are
not pointed, bleached, dyed, tip-dyed, or otherwise artifi-
cially colored.

5. Affixing to fur products labels that do not comply with
the minimum size requirements of one and three-quarter
inches by two and three-quarter inches, as required by the
Fur Products Labeling Act and the Rules and Regulations.
Promulgated thereunder.

6. Setting forth information required under Section 4(2)
of the Fur Products Labeling Act and the Rules and Regu-
lations promulgated thereunder in handwriting on labels
affixed to fur products.

7. Failing to set forth information required under Section
4(2) of the Fur Products Labeling Act and the Rules and
Regulations promulgated thereunder on labels in the se-
quence required by Rule 30 of the aforesaid Rules and
Regulations.
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8. Failing to set forth on labels the item number or mark
assigned to a fur product.

B. Falsely or deceptively invoicing fur products by :

1. Failing to furnish invoices to purchasers of fur prod-
ucts showing in words and figures plainly legible all the
information required to be disclosed in each of the sub-
sections of Section 5(b) (1) of the Fur Products Labeling
Act. :

2. Setting forth on invoices pertaining to fur produets
any false or deceptive information with respect to the name
or designation of the animal or animals that produced the
fur contained in such fur product.

3. Setting forth information required under Section
5(b) (1) of the Fur Products Labeling Act and the Rules
and Regulations promulgated thereunder in abbreviated
torm.

4. Failing to set forth the term “Dyed Mouton Lamb” in
the manner required where an election is made to use that
term instead of the words “Dyed Lamb.”

5. Failing to set forth the term “Natural” as part of the
information required to be disclosed on invoices under the
Fur Products Labeling Act and the Rules and Regulations
promulgated thereunder to describe fur products which are
not pointed, bleached, dyed, tip-dyed, or otherwise artifi-
cially colored.

6. Failing to set forth on invoices the item number or
mark assigned to fur products.

C. Falsely or deceptively advertising fur products through
the use of any advertisement, representation, public announce-
ment or notice which is intended to aid, promote or -assist,
directly or indirectly, in the sale, or offering for sale of any
fur product, and which:

1. Fails to set forth in words and figures plainly legible
all the information required to be disclosed by each of the
subsections of Section 5(a) of the Fur Products Labeling
Act.

9. Fails to set forth the term “Dyed Mouton Lamb” in
the manner required where an election is made to use that
term instead of the words “Dyed Lamb.”

3. Fails to set forth the term “Natural” as part of the
information required to be disclosed in advertisements under
the Fur Products Labeling Act and the Rules and Regula-
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tions promulgated thereunder to describe fur products which
are not pointed, bleached, dyed, tip-dyed, or otherwise arti-
ficially colored.

D. Making claims and representations of the types covered
by subsections (a), (b), (¢) and (d) of Rule 44 of the Rules
and Regulations promulgated under the Fur Products Labeling
Act unless there are maintained by respondents full and adequate
records disclosing the facts upon which such claims and repre-
sentations are based.

It is further ordered, That the respondents herein shall, within
sixty (60).days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ix THE MATIER OF
MORRIS ROBERTS Ttrapixe as ROBERTS-LIEBES FURS *

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND THE FUR PRODUCTS LABELING ACTS

Doclet ¢-903. Complaint, June 3, 1965—Decision, June 3, 1965

Consent order requiring a San Francisco, Calif., furrier to cease misbranding,
falsely invoicing and advertising its fur products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fur Products Labeling Act and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission having
reason to believe that Morris Roberts, an individual, trading as
Roberts-Liebes Furs, hereinafter referred to as respondent, has
violated the provisions of said Acts and the Rules and Regulations
promulgated under the Fur Products Labeling Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges
in that respect as follows:

ParacrarH 1. Respondent Morris Roberts is an individual trading
as Roberts-Liebes Furs.

Respondent is a retailer of fur products with his office and prinel-
pal place of business located at Sutter and Grant, city of San Fran-
cisco, State of California.
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Par. 2. Subsequent to the effective date of the Fur Products Label-
ing Act on August 9, 1952, respondent has been and is now engaged
in the introduction into commerce, and in the sale, advertising, and
offering for sale in commerce, and in the transportation and distribu-
tion in commerce, of fur products; and has sold, advertised, offered
for sale, transported and distributed fur products which have been
made in whole or in part of furs which have been shipped and re-
ceived in commerce as the terms “commerce,” “fur” and “fur prod-
uct” are defined in the Fur Products Labeling Act.

Par. 3. Certain of said fur products were misbranded in violation
of Section 4(1) of the Fur Products Labeling Act in that they were
falsely and deceptively labeled or otherwise falsely and deceptively
identified in that labels affixed to fur products, contained representa-
tions, either directly or by implication that the prices of such fur
products were reduced from respondent’s former prices and the
amount of such purported reduction constituted savings to purchasers
of respondent’s fur products. In truth and in fact, the alleged former
prices were fictitious in that they were not actual, bona fide prices
at which respondents offered the products to the public on a regular
basis for a reasonably substantial period of time in the recent regu-
lar course of business and the said fur products were not reduced in
price as represented and savings were not afforded purchasers of
respondent’s said fur products, as represented.

Par. 4. Certain of said fur products were falsely and deceptively
invoiced by the respondent in that they were not invoiced as re-
quired by Section 5(b) (1) of the Fur Products Labeling Act and
Rules and Regulations promulgated under such Act.

Among such falsely and deceptively invoiced fur products, but not
limited thereto, were fur products covered by invoices which failed:

(1) To show the true animal name of the fur used in the fur
product.

(2) To disclose that the fur contained in the fur product was
bleached, dyed, or otherwise artificially colored, when such was the
fact.

Par. 5. Certain of said fur products were falsely and deceptively
invoiced with respect to the name or designation of the animal or
animals that produced the fur from which the said fur products
had been manufactured, in violation of Section 5(b) (2) of the Fur
Products Labeling Act.

Among such falsely and deceptively invoiced fur products, but
not limited thereto, were fur products which were invoiced as “Dyed
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China Mink” when, in fact, the fur contained in such product was
“Dyed Japanese Mink.”

Also among such falsely and deceptively invoiced fur products,
but not limited thereto, were fur products which were invoiced as
“Broadtail” thereby implying that the furs contained therein were
entitled to the designation “Broadtail Lamb” when in truth and in
fact they were not entltled to such designation.

Par. 6. Certain of said fur products were falsely and deceptively
invoiced in violation of the Fur Products Labeling Act in that they
were not invoiced in accordance with the Rules and Regulations
promulgated thereunder in the following respects:

() Informatlon required under Sectlon 5(b) (1) of the Fur
Products Labeling Act and the Rules and Regulations promulgated
thereunder was set forth on invoices in abbreviated form, in Vlola-
tion of Rule 4 of said Rules and Regulations.

(b) The term “Dyed Broadtail-processed Lamb” was not set forth
on invoices in the manner required by law, in violation of Rule 10
of said Rules and Regulations.

(¢) The term “natur‘tl” was not used on invoices to describe fur
products which were not pointed, bleached, dyed, tip-dyed or other-

wise artificially colored, in violation of Rule 19(g) of said Rules and
Regulations.

Par. 7. Certain of said fur products were falsely and deceptlvelv
advertised in violation of the Fur Products Labeling Act in that cer-
tain advertisements intended to aid, promote and assist directly or
indirectly in the sale and offering for sale of such fur products
were not in accordance with the provisions of Section 5(a) of said
Act.

Among and included in the aforesaid advertisements, but not lim-
ited thereto, were advertisements of respondent which appeared in
issues of the San Francisco Examiner, a newspaper published in
the city of San Francisco, State of California.

Among such false and deceptive advertisements, but not hmlted
thereto were advertisements which failed to show that the fur con-
tained in the fur product was bleached, dyed or otherwise artificially
colored, when such was the fact.

Par. 8. Bv means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein re-
spondent falsely and deceptively advertised fur products in violation
of the Fur Products Labeling Act in that the said fur products
were not advertised in accordance with the Rules and Regulations
promulgated thereunder inasmuch as the term “natural” was not
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used to describe fur products which were not pointed, bleached, dyed,
tip-dyed, or otherwise artificially colored, in violation of Rule 19(g)
of the said Rules and Regulations. _

Par. 9. Respondents falsely and deceptively advertised fur products
by affixing labels thereto which represented either directly or by
implication that prices of such fur products were reduced from re-
spondent’s former prices and the amount of such purported reduction
constituted savings to purchasers of respondent’s fur products. In
truth and in fact, the alleged former prices were fictitious in that
they were not the actual, bona fide prices at which respondent
offered the fur products to the public on a regular basis for a reason-
ably substantial period of time in the recent regular course of busi-
ness and the said fur products were not reduced in price as repre-
sented and the represented savings were not thereby afforded to
purchasers, in violation of Section 5(a)(5) of the Fur Products
Labeling Act and Rule 44(a) of the Rules and Regulations.

Par. 10. By means of the aforesaid advertisements and other
advertisements of similar import and meaning not specifically re-
ferred to herein respondent falsely and deceptively advertised fur
products, in violation of Section 5(a) (5) of the Fur Products Label-
ing Act and Rule 44(a) of the Rules and Regulations promulgated
thereunder by representing, directly or by implication, through state-
ments appearing in newspapers such as “OUR ENTIRE STOCK OF FINE
FURS REDUCED 1/3 TO 1/2 OFF” and “FINAL WEEK OF OUR FUR SALE—
OUR ENTIRE STOCK Is REDUCED,” that the prices of such fur products
were reduced from the actual bona fide prices at which the respondent
offered the products to the public on a regular basis for a reasonably
substantial period of time in the recent regular course of business
and the amount of such purported reductions constituted savings to
purchasers of respondent’s fur products. In truth and in fact the
purported reductions were fictitious in that they were not reduced
from the actual bona fide prices at which respondent had offered the
products to the public on a regular basis for a reasonably substantial
period of time in the recent regular course of business and the said
fur products were not reduced in prices as represented and savings
were not afforded purchasers of respondent’s fur products as repre-
sented.

Psr. 11. In advertising fur products for sale as aforesaid respond-
ent represented through such statements as “oUr ENTIRE STOCK OF FINE
FURS REDUCED 1/3 TO 1/2 OFF” that prices of fur products were reduced
in direct proportion to the percentage stated and that the amount of
said reduction afforded savings to the purchasers of respondent’s
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products when in fact such prices were not reduced in direct propor-
tion to the percentage stated and the represented savings were not
thereby afforded to the purchasers, in violation of Section 5(a) (5)
of the Fur Products Labeling Act.

Par. 12. In advertising fur products for sale as aforesaid, respond-
ent made pricing claims and representations of the types covered
by subsections (a), (b), (¢) and (d) of Rule 44 of the Regulations
under the Fur Products Labeling Act. Respondent in making such
claims and representations failed to maintain full and adequate
records disclosing the facts upon which such claims and representa-
tions were based, in violation of Rule 44(e) of the said Rules and
Regulations. :

Par. 13. The aforesaid acts and practices of respondent, as herein
alleged, are in violation of the Fur Products Labeling Act and the
Rules and Regulations promulgated thereunder and constituted un-
fair and deceptive acts and practices and unfair methods of compe-
tition in commerce under the Federal Trade Commission Act.

Drcision AND ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondent named in the caption hereof with
violation of the Federal Trade Commission Act and the Fur Prod-
ucts Labeling Act, and the respondent having been served with
notice of said determination and with a copy of the complaint the
Commission intended to issue, together with a proposed form of
order; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondent of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is:
for settlement purposes only and does not constitute an admission
by respondent that the law has been violated as set forth in such:
complaint, and waivers and provisions as required by the Commis-
sion’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Morris Roberts is an individual trading as Roberts-
Liebes Furs with his office and principal place of business located
at Sutter and Grant, city of San Francisco, State of California.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

1t is ordered, That respondent Morris Roberts, an individual, trad-
ing as Roberts-Liebes Furs, or under any other trade name, and
respondent’s representatives, agents and employees, directly or
through any corporate or other device, in connection with the intro-
duction into commerce, or the sale, advertising or offering for sale
in commerce, or the transportation or distribution in commerce of
any fur product; or in connection with the sale, advertising, offering
for sale, transportation or distribution of any fur product which
is made in whole or in part of fur which has been shipped and
received in commerce, as the terms ‘“commerce,” “fur” and “fur
product” are defined in the Fur Products Labeling Act, do forthwith
cease and desist from:

A. Misbranding fur products by:

1. Representing, directly or by implication on labels, that
any price, whether accompanied or not by descriptive ter-
minology, is the respondent’s former price of fur produects,
unless respondent is able to establish that the represented
price is the actual, bona fide price at which respondent of-
fered the fur products to the public on a regular basis for
a reasonably substantial period of time in the recent regular
course of business.

2. Misrepresenting in any manner on labels or other means
of identification the savings available to purchasers of re-
spondent’s fur products.

3. Falsely or deceptively representing in any manner,
directly or by implication, on labels or other means of
identification that prices of respondent’s fur products are
reduced.

B. Falsely or deceptively invoicing fur products by:

1. Failing to furnish invoices as the term “invoice” is
defined in the Fur Products Labeling Act showing in words
and figures, plainly legible all the information required to
be disclosed in each of the subsections of Section 5(b) (1)
of the Fur Products Labeling Act.

2. Setting forth on invoices pertaining to fur products
any false or deceptive information with respect to the name
or designation of the animal or animals that produced the
fur contained in such fur product.
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3. Setting forth information required under Section 5(b)
(1) of the Fur Products Labeling Act and the Rules and

Regulations promulgated thereunder in abbreviated form..

4. Failing to set forth the term “Dyed Broadtail-processed
Lamb” in the manner required where an election is made to
use that term instead of the words “Dyed Lamb.”

5. Failing to set forth the term “natural” as part of the
information required to be disclosed on invoices under the
Fur Products Labeling Act and Rules and Regulations pro-
mulgated thereunder to describe fur products which are not.
pointed, bleached, dyed, tip-dyed or otherwise artificially
colored.

C. Falsely or deceptively advertising fur products through

the use of any advertisement, representation, public announce-
ment or notice which is intended to aid, promote or assist, direct-
ly or indirectly, in the sale, or offering for sale of any fur
product, and which:

1. Fails to set forth in words and figures plainly legible
all the information required to be disclosed by each of the
subsections of Section 5(a) of the Fur Products Labeling
Act. ,

2. Fails to set forth the term “natural” as part of the
information required to be disclosed in advertisements under
the Fur Products Labeling Act and the Rules and Regula-
lations promulgated thereunder to describe fur products
which are not pointed, bleached, dyed, tip-dyed or otherwise
artificially colored.

3. Represents, directly or by implication, that any price,
whether accompanied or not by descriptive terminology, is
the respondent’s former price of fur products, unless re-
spondent is able to establish that the represented price is the
actual, bona fide price at which respondent offered the fur
products to the public on a regular basis for a reasonably
substantial period of time in the recent regnlar course of
business.

4. Represents, directly or by implication, through per-
centage savings claims that prices of fur products are re-
duced to afford purchasers of respondent’s fur products the
percentage of savings stated, unless respondent is able to
establish that the prices of such fur products are reduced
to afford purchasers the percentage of savings stated.
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5. Misrepresents in any manner the savings available to
purchasers of respondent’s fur products.

6. Falsely or deceptively represents in any manner that
prices of respondent’s fur products are reduced.

D. Making claims and representations of the types covered
by subsections (a), (b), (¢) and (d) of Rule 44 of the Rules
and Regulations promulgated under the Fur Products Labeling
Act unless there are maintained by respondent full and adequate
records disclosing the facts upon which such claims and repre-
sentations are based.

It is further ordered. That the respondent herein shall, within
sixty (60) days after service upon him of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which he has complied with this order.

IN THE MATTER OF
JOSEPH GALLER, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSICN AND THE WOOL PRODUCTS LABELING ACTS

Doclket C-904. Complaint, June 7, 1965—Decision, June 7, 1965

Consent order requiring New York City importers of wool products, to cease
mislabeling and falsely invoicing certain yarns as “1009 mohair,” when
such yarns contained substantially less mohair than represented and con-
tained other woolen fibers, and to cease describing certain fibers on labels
as mohair which were not entitled to such designatibn, and omitting re-
quired information on labels.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Wool Products Labeling Act of 1939, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Joseph Galler, Inc., a corporation, and
Joseph Galler, individually and as an officer of said corporation,
hereinafter referred to as respondents, have violated the provisions
of the said Acts and the Rules and Regulations promulgated under
the Wool Products Labeling Act of 1939, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:
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Paracrarr 1. Respondent Joseph Galler, Inc., is a corporation
organized, existing and doing business under and by virtue of the
laws of the State of New York. Its office and principal place of busi-
ness is located at 156 Fifth Avenue, New York, New York.

Individual respondent Joseph Galler, is an officer of said corporate
respondent and formulates, directs and controls the acts, policies and
practices of said corporation. His address is the same as that of said
corporation.

Respondents are importers of wool products.

Par. 2. Subsequent to the effective date of the Wool Products
Labeling Act of 1939, respondents have introduced into commerce,
sold, transported, distributed, delivered for shipment and offered for
sale in commerce as “commerce” is defined in said Act, wool products
as “wool product” is defined therein.

Par. 3. Certain of said wool products were misbranded within the
intent and meaning of Section 4(a) (1) of the Wool Products Label-
ing Act of 1939 and the Rules and Regulations promulgated there-
under, in that they were falsely and deceptively stamped, tagged,
Jabeled or otherwise identified with respect to the character and
amount of the constituent fibers contained therein.

Among such misbranded wool products, but not limited thereto,
were certain yarns stamped, tagged or labeled as containing 100%
Mohair, whereas in truth and in fact, said yarns contained substan-
tially less Mohair than represented and in addition contained a
substantial amount of other woolen fibers.

Par. 4. Certain of said wool products were further misbranded in
that they were not stamped, tagged, labeled or otherwise identified as
required under the provisions of Section 4(a) (2) of the Wool Prod-
ucts Labeling Act of 1939 and in the manner and form as prescribed
by the Rules and Regulations promulgated under said Act.

Among such misbranded wool products, but not limited thereto,
were certain yarns with labels on or affixed thereto which failed to
disclose the percentage of the total fiber weight of the wool product,
exclusive of ornamentation not exceeding 5 per centum of said total
fiber weight, of (1) woolen fibers; (2) each fiber other than wool if
said percentage by weight of such fiber is 5 per centum or more; and
(3) the aggregate of all other fibers.

Par. 5. Certain of said wool products were misbranded in viola-
tion of the Wool Products Labeling Act of 1939 in that they were
not labeled in accordance with the Rules and Regulations promul-
gated thereunder in that the term “mohair” was used in lieu of the
word “wool” in setting forth the required fiber content information
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on labels affixed to wool products when certain of the fibers so de-
scribed were not entitled to such designation, in violation of Rule 19
of the aforesaid Rules and Regulations.

Par. 6. The acts and practices of the respondents as set forth above
were, and are in violation of the Wool Products Labeling Act of 1939
and the Rules and Regulations promulgated thereunder, and consti-
tuted, and now constitute, unfair and deceptive acts and practices
and unfair methods of competition in commeree, within the intent
and meaning of the Federal Trade Commission Act.

Par. 7. Respondents are now, and for sometime last past, have been
engaged in the offering for sale, sale and distribution of certain prod-
ucts, namely yarn, to retail stores. In the course and conduct of their
business, respondents, now cause, and for sometime last past have
caused, their said products, when sold, to be shipped from their
place of business in the State of New York to purchasers located in
various other States of the United States, and maintain, and at all
times mentioned herein, have maintained, a substantial course of
trade in said products, in commerce, as “commerce” is defined in the
Federal Trade Commission Act.

Par. 8. Respondents in the course and conduct of their business,
as aforesaid, have made statements on invoices and shipping mem-
oranda to their customers misrepresenting the fiber content of certain
of their said products.

Among such misrepresentations, but not limited thereto, were state-
ments representing certain yarns to be “100% Mohair,” whereas said
yarns contained substantially different fibers and guantities of fibers
than represented.

Par. 9. The acts and practices set out in Paragraph Eight have
had and now have the tendency and capacity to mislead and deceive
the purchasers of said products as to the true content thereof and to
cause them to misbrand products sold by them in which said ma-
terials were used.

Par. 10. The acts and practices of the respondents set out in Para-
graph Eight were, and are, all to the prejudice and injury of the
public and of respondents’ competitors and constituted, and now
constitute unfair and deceptive acts and practices in commerce, with-
in the intent and meaning of the Federal Trade Commission Act.

Drcision axp ORDER

The Commission having heretofore determined to issue its com-
plaint charging the respondents named in the caption hereof with
violation of the Federal Trade Commission Act and the Wool Prod-
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ucts Labeling Act of 1939, and the respondents having been served
with notice of said determination and with a copy of the complaint
the Commission intended to issue, together with a proposed form of
order; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
respondents of all the jurisdictional facts set forth in the complaint
to issue herein, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as set forth in such
complaint, and waivers and provisions as required by the Commis-
sion’s rules; and

The Commission, having considered the agreement, hereby accepts
same, issues its complaint in the form contemplated by said agree-
ment, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Joseph Galler, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of
the State of New York, with its office and principal place of busi-
ness located at 156 Fifth Avenue, New York, New York.

Respondent Joseph Galler is an officer of said corporate respond-
ent and his address is the same as that of said corporate respondent.

9. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.

ORDER

It is ordered, That respondents Joseph Galler, Inc., a corporation,
and Joseph Galler, individually and as an officer of said corpora-
tion, and respondents’ representatives, agents and employees, di-
rectly or through any corporate or other device, do forthwith cease
and desist from introducing into commerce, or offering for sale, sell-
ing, transporting, distributing or delivering for shipment in com-
merce, wool yarn or other wool products, as “commerce” and “wool
product” are defined in the Wool Products Labeling Act of 1939:

1. Which are falsely or deceptively stamped, tagged, labeled
or otherwise identified as to the character or amount of the con-
stituent fibers contained therein.

2. Unless such wool yarn or other wool product has securely
affixed thereto or placed thereon a stamp, tag, label or other
means of identification correctly showing in a clear and con-
spicuous manner each element of information required to be
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“disclosed by Section 4(a)(2) of the Wool Products Labeling
Act of 1939,

3. Which has affixed thereto a label which uses the term
“mohair” in lieu of the word “wool” in setting forth the re-
quired information on labels affixed to wool products unless
the fibers described as mohair are entitled to such designation
and are present in at least the amount stated.

1t is further ordered, That respondents Joseph Galler, Inc., a cor-
poration, and Joseph Galler, individnally and as an officer of said
corporation, and respondents’ representatives, agents, and employees
directly or through any corporate or other device, in connection
with the offering for sale, sale, or distribution of yarn or any other
textile products in commerce, as “commerce” is defined in the Fed-
eral Trade Commission Act, do forthwith cease and desist from
misrepresentating the character or amount of constituent fibers con-
tained in yarn or any other textile products on invoices or shipping
memoranda applicable thereto or in any other manner.

1t is further ordered, That the respondents herein shall, within
sixty (60) days after service upon them of this order, file with the
Commission a report in writing setting forth in detail the manner
and form in which they have complied with this order.

Ixn taE MATTER OF
THE GRAND UNION COMPANY

‘CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATION OF SEC. 7
OF THE CLAYTON ACT

Docket 8458, Complaint, Jan. 12, 1962—Decision, June 10, 1965

€onsent order requiring an East Patterson, N.J., supermarket grocery chain to
divest itself of certain stores acquired in 1958 through its acquisition of
two New York grocery chains, and to refrain from acquiring any chain
of four or more stores or any store or chain with an annual food sales
aover §5,000,000 for a period of 10 years without prior approval of the
Commission.
COMPLAINT

The Federal Trade Commission, having reason to believe that
the party respondent named in the caption hereof, and hereinafter
more particularly designated and described, has violated and is now
viclating the provisions of Section 7 of the amended Clayton Act
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(156 U.S.C., Section 18), hereby issues its complaint, stating its
charges in that respect as follows: :

Par. 1. Respondent, The Grand Union Company, is a corpora-
tion organized in 1928 and existing under and by virtue of the laws
of the State of Delaware with its principal office located at 100
Broadway, East Patterson, New Jersey.

Respondent is engaged primarily in the retail sale and distri-
bution of food and non-food products (hereinafter called grocery
products) which are generally available in grocery stores as that
term is employed in the 1958 Census of Retail Business. It oper-
ates a chain of approximately 472 such grocery stores in various
States of the United States and the District of Columbia.

Practically all the stores which respondent operates are self-
service stores with separate sections for meat, groceries, frozen
food, produce, dairy products and a variety of non-food items. Such
stores have gross sales of at least $375,000 per year and are termed
“supermarkets.” Approximately twenty of these stores sell house-
hold appliances and a variety of other consumer items in addition
to grocery products. These twenty stores are known as Grand-Way
Discount Centers. Respondent has one Grand-Way Discount Center
in each of the cities of Albany and Poughkeepsie, New York where
it offers the consumer one stop shopping on a far larger scale than
its smaller grocery store competitors.

Respondent, through a subsidiary, Stop & Save Trading Stamp
Corporation, distributes trading stamps which are utilized in most
of its grocery stores and which are available in other retail outlets
than its own. Redemption centers for these stamps are maintained
in the areas in which respondent operates. Through the widespread
and extensive use of these stamps, respondent was and is able to in-
crease its market power.

Respondent also owns approximately 82% of the stock of Eastern
Shopping Centers, Inc., a corporation established in 1956 to de-
velop and operate shopping centers. The Grand Union Company
has the initial right to negotiate the lease of any supermarket store
- site in any shopping center developed by Eastern. The ability of
a grocery store to gain entrance into a shopping center is instru-
mental in maintaining and expanding market power. Through East-
ern Shopping Centers, Inc., respondent possesses an advantage in
obtaining choice sites for supermarkets over its smaller competitors
in the geographical markets in which it operates.

Par. 2. Respondent operates its grocery stores in various States
of the United States and the District of Columbia. It purchases
many of the grocery products which it sells in commerce from sup-
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pliers situated in various States of the United States other than
New York and effects their shipment to its warehouses for subse-
quent distribution to its retail grocery stores. Respondent is now
and was at the time of the acquisitions described below engaged in
commerce within the meaning of Section 7 of the Clayton Act.

Par. 3. Over the past ten years there has been a substantial in-
crease in the market power of the top twenty grocery chains in the
United States. In 1948 this group had 28.13 percent of the total
grocery store sales in the United States. By 1958 the top twenty
grocery store chains had captured 36.16 percent of the grocery store
market.

In 1952 grocery stores which were classifiable as supermarkets
had 48 percent of the total grocery store sales in the United States.
By 1958, their share of the grocery store sales in the United States
was 69 percent.

In 1951 respondent operated approximately 290 grocery stores,
most of which were concentrated in the States of New York and
Vermont. The remaining grocery stores were located in certain sec-
tions of the States of Pennsylvania, New Jersey, Connecticut and
Massachusetts. With sales of approximately $179,000,000, it ranked
tenth among grocery chains in the United States in the sale of gro-
cery products.

Since 1951, respondent has substantially increased its geographical
area of distribution and its sales of grocery products by growth
through acquisition. The following thirteen acquisitions of 92 gro-
cery stores were made in various sections of the country in the area
along the eastern seaboard from New Hampshire tc Virginia and
in the State of Florida. In the respective years immediately prior
to their acquisition the aggregate sales by the aforesaid acquired
companies were approximately $88,695,062.

(1) In August 1951, respondent acquired the assets of Great
Fastern Stores, a corporation which operated thirty-five grocery
stores in New Jersey. Great Eastern’s sales for the year prior to
acquisition were approximately $8,899,023.

(2) In January 1955, respondent acquired Square Deal Market
Co., Inc., which operated five grocery stores in the District of Colum-
bia, three in Maryland and four in Virginia. Square Deal’s sales
for the year prior to acquisition were approximately $18,263,665.

(8) In June 1955, respondent acquired for approximately $531,-
548 three affiliated corporations, Park and Shop Stores, Inc., Park
and Shop Stores of New Haven, Inc., and The Park and Shop Mar-
kets, Inc. Each corporation operated one grocery store in Connec-

379-702—71——64
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ticut. Total sales for the three acquired grocery stores in the year
prior to acquisition were approximately $4,654,000.

(4) In January 1956, respondent acquired Shirlington Supermar-
ket, Inc., which operated five grocery stores in Virginia. Sales of
these five stores for the year prior to acquisition were approximately
$6,140,000.

(5) In April 1956, respondent acquired Food Center Supermar-
kets, Inc., which operated a total of six grocery stores in the towns
nf YWappingers Falls, Beacon, and Poughkeepsie, New York. Food
Center’s sales for the year prior to acquisition were approximately
$8,479,639.

(6) In June 1956, respondent acquired Towne Supermarket which
operated one grocery store in Toms River, New Jersey, for $153,400.
Towne Supermarket’s sales for the year prior to acquisition were
approximately $1,040,000.

(7) In June 1956, respondent acquired B-Thrifty, Inc and Mer-
chants Grocery Co., Inc., affiliated corporations. B Thnfty, Inec.,
which operated four grocery stores in the greater Miami, Florida
area, had sales of approximately $7,113,961 in the ten-month period
before acquisition. The Merchants Grocery Co., Inc., a grocery whole-
saler, had sales of approximately $4,756.258 in the year prior to
acquisition.

(8) In November 1956, respondent acquired Value Markets, Inc.,
which operated a grocery store in Opa-Locka, Florida, and Carol
Anne Markets, Inc., which operated a grocery store in. Miami,
Florida. The purchase price for the two grocery stores was ap-
proximately $312,241.

(9) In March 1957, O. 1. Tanner & Co., a corporation, Tanner
Grocery Co., a corporation, and Tanner & Tanner, Inc., affiliated
companies, operating one grocery store each in the Miami area,
were acquired by respondent. The three acquired stores had aggre-
gate sales of approximately $6,055,210 in the year prior to ac-
quisition.

(10) In June 1957, respondent acquired for 'LleOXlll’l’itelv 47.-
834 Harris I.G.A. Food Line, which operated one grocery store in
Cazenovia, New York.

(11) In September 1957, respondent acquired for approximately
$834,563 H. L. Mills, Incorporated, which operated three grocery
stores in Hagerstown, Marvland. H. L. Mills’ sales for the vear
prior to acquisition were approximately $7,000,000.

(12) In October 1957, respondent acquired the Champagne Cor-
porations which operated six grocery stores located in various cities
in New Hampshire. The sales of the acquired corporations for the
year prior to acquisition were approximately $10,597,031.
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(13) In June 1958, respondent acquired for approximately $845,-
016 seven grocery stores of Mohican Company of New England, Inc.,
which operated six grocery stores in Connecticut and one in Rhode
Island. The sales of these seven acquired stores in the year prior to
acquisition were approximately $7,250,000.

Practically all the grocery stores which were acquired were super-
markets. By the end of 1958 respondent had substantially increased
its purchases and sales of grocery products in this broadened geo-
graphical area of operation and it ranked ninth in sales of grocery
products among grocery chains, with sales of approximately $504,-.
000,000. By the end of 1960, respondent ranked eighth among gro-
cery chains in sales of grocery products with sales of approximately
$604,000,000.

Par. 4. In June 1958, respondent acquired for approximately
$8,005,658 substantially all the assets of Schaffer Stores Company,
Ine., a corporation organized under the laws of the State of New
York with principal headquarters at 116 Erie Boulevard, Schenec-
tady, New York.

In 1951, Schaffer Stores Company, Inc., operated 28 grocery stores,
and had sales of approximately $21,300,000 and a net profit of ap-
proximately $577,808. For the fiscal year ending February 28, 1958,
Schaffer Stores Company, Inc., had sales of approximately $36,-
915,000 with a net profit of approximately $1,275,000.

At the time of its acquisition, Schaffer Stores Company, Inc.,
owned and operated 41 grocery stores (practically all of which were
supermarkets) under the name “Empire Markets” and one liquor
store, all of which were acquired by respondent. Forty of these
grocery stores were in the State of New York. One was in Pitts-
field, Massachusetts. Schaffer Stores Company, Inc., was a leading
grocery chain in most of the areas in which it operated.

Par. 5. Schaffer Stores Company, Inc., purchased many of the
grocery products it sold in commerce from supplies situated in vari-
ous States of the United States other than New York and Massa-
chusetts and effected their shipment to its warehouses for subse-
quent distribution to its grocery stores in the States of New York
and Massachusetts. Schaffer Stores Company, Inc., prior to and at
the time of the acquisition was engaged in commerce within the
meaning of Section 7 of the Clayton Act.

Par. 6. Prior to and at the time of the acquisition, both Schaffer
‘Stores Company, Inc., and The Grand Union Company were com-
petitors in the purchase and sale of grocery products in each of
the following described geological sections of the country and in
subsections thereof:
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(1) The entire section of New York State encompassed by the
following nine counties and subsections thereof :

Saratoga Schenectady Ulster
Albany Montgomery Dutchess
Rensselaer Columbia Orange

(2) Each of the aforesaid nine counties, and subsections thereof.
(3) Each of the fifteen following named cities and subsections
thereof, located in New York State:

Troy Poughkeepsie New Paltz
Schenectady Beacon Kingston
Albany Wappingers Fallg Saugerties
Amsterdam Newburgh Hudson
Saratoga Springs Highland Red Hook

In 1958 total grocery store sales in the counties listed above in
this paragraph amounted to approximately $342,000,000. In 1958
the total sales of respondent in the named counties amounted to
approximately $76,294,000 or 22 percent of the total grocery store
sales in this geographical area. In particular counties the respond-
ent’s share of the grocery store sales was even more substantial. For
example, in 1958 respondent accounted for grocery store sales of
$21,115,319 or approximately 50 percent of the total grocery store
sales of $42,945,000 in Dutchess County, New York.

Par. 7. In December 1958, respondent acquired for 187,500 shares
of its stock, having a value of approximately $9,187,500, substan-
tially all of the outstanding voting stock of Sunrise Supermarkets
Corp., a corporation organized under the laws of the State of New
York with principal headquarters at 35 Engel Street, Hicksville,
Long Island, New York.

In 1951, Sunrise Supermarkets Corp. operated 13 grocery stores.
For the thirteen-month period ending January 31, 1951 it had sales
of approximately $10,007,650 and a profit of approximately $204,-
724. At the time of its acquisition, it was operating 28 grocery stores
in Kings, Queens, Nassau and Suffolk Counties in New York State.
For the year ending February 1, 1958 its sales were approximately
$42,968,351 and its profit was approximately $646,042. At the time
of its acquisition, Sunrise Supermarkets Corp. was one of the largest
operators of grocery stores in Nassau County, and also operated
three grocery stores competitive with respondent in Suffolk County.

In 1958 Sunrise Supermarkets Corp. had sales in Nassau and
Suffollk Counties of approximately $28,764,000. This represented
approximately 5.1 percent of the total grocery sales of approxi-
mately $564,378,000 in these counties. Practically all of the grocery
stores operated by Sunrise Supermarkets Corp. were supermarkets.
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Par. 8. Sunrise Supermarkets Corp. purchased many of the gro-
cery products it sold in commerce from suppliers situated in various
States of the United States other than New York and effected their
shipment to its warehouses and grocery stores in the State of New
York. Sunrise Supermarkets Corp., prior to and at the time of its
acquisition, was engaged in commerce, within the meaning of Section
7 of the Clayton Act.

Par. 9. Prior to and at the time of the acquisition, Sunrise Super-
markets Corp. and The Grand Union Company were competitors
in the purchase and sale of grocery products in each of the fol-
lowing described geographical sections of the country and in sub-
sections thereof:

1. The entire section of New York State encompassed by Nassau
and Suffolk Counties and subsections thereof.

2. Fach of the aforesaid two counties and subsections thereof.

3. Each of the three following named cities and subsections there-
of, located in New York State:

Hempstead, Long Island, New York
Bayshore, Long Island, New York
Manhasset, Long Island, New York

In 1958 total grocery store sales in Nassau and Suffolk Counties
amounted to approximately $564,378,000. In 1958 the total sales
of respondent in Nassan and Suffolk Counties amounted to approxi-
mately $29,813,000 or 5.1 percent of the total grocery store sales
in Nassau and Suffolk Counties. Respondent did not operate the
grocery stores of Sunrise Supermarkets Corp. until late in 1958.

By the end of 1959 respondent’s sales in Nassau alone were ap-
proximately $47,448,000, far surpassing its combined sales in both
counties in 1958 and it had doubled its 1958 sales in Suffolk County.

Par. 10. The effect of the aforesaid acquisitions by respondent of
Schaffer Stores Company, Inc., and Sunrise Supermarkets Corp.,
individually and collectively, and as the culmination of a series of
acquisitions commencing in 1951, may be substantially to lessen com-
petition or to tend to create a monopoly in the aforesaid sections
and subsections of the country and in the United States in the pur-
chase, sale and distribution of grocery products within the meaning
of Section 7 of the amended Clayton Act.

More specifically the aforesaid effects include the following among
others:

(1) The elimination of existing and potential competition be-
tween respondent and Schaffer Storés Company, Inc., and respondent
and Sunrise Supermarkets Corp., in the purchase and sale of grocery
products.
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(2) The lessening of existing and potential competition between
and among respondent and other grocery stores.

(8) The forestalling of planned increases and abandonment of
executed increases in competitive activities by suppliers of grocery
products. '

(4) The lessening or elimination of substantial existing competi-
tion between and among manufacturers, and processors of grocery
products.

(5) The lessening or elimination of substantial competition - be-
tween and among wholesalers of grocery products.

(6) The possession by respondent of additional market power as
a result of the acquisitions of Schaffer Stores Company, Inc., and
Sunrise Supermarkets Corp. Approximately 69 additional grocery
stores were acquired which had a combined sales volume of approxi-
mately $76,000,000 in the years immediately preceding their acqui-
sition. Respondent’s purchasing power was thereby increased and
its capacity to capture a larger share of the retail grocery prod-
ucts market was increased.

(7) The exclusion for ten years of Henry Schaffer and Harry
M. Schaffer from the business of operating retail food stores or
selling food and grocery products at retail within 25 miles of any
of the stores acquired by the respondent, and also the exclusion
from said business of any corporations in which either of them hold
a substantial interest.

(8) The exclusion as individuals from the selling at retail of
grocery products in Kings, Queens, Nassau, or Suffolk County, New
York, of Isidor Pols, Morris Rapoport, Philip Kessler and Abner
Pols, the principal stockholders of Sunrise Supermarkets Corp.,
and also the exclusion from said business of any corporations in
which any of them hold a substantial interest, for two years from
the date of the acquisition of Sunrise Supermarkets Corp. by re-
spondent. .

(9) National and local ownership, management and control of
grocery stores by a few large corporations has been further con-
centrated.

(10) National and local ownership, management and control of
grocery stores customarily known as supermarkets by a few large
corporations has been further concentrated.

Par. 11. The foregoing acquisitions, acts and practices, as here-
inbefore alleged and set forth, constitute a violation of Section 7
of the Clayton Act, as amended (15 U.S.C. Sec. 18).



999

THE GRAND UNION CO. 1007

Initial Decision

Mr. Eugene R. Baker, Mr. William J. Boyd, Mr. Joseph P. Du-
fresne, Mr. Robert A. Goodman, Mr. Raymond L. Hays and ir.
James A. Morgan, for the Commission.

My, Howard T. Milman, Mr. Richard Sexton and Mr. Robert B.
Hiden, attorneys for the respondent, Sullivan & Cromwell, 48 Wall
Street, New York, N.Y. '

Inmrian DecisioNn BY AsxeEr E. LipscomB, Hearing EXAMINER

INDEX
Page

‘I. The Complaint___ e 1008
JI. The ANSWer. _ oo e 1009
TIT. The ISSUeS- o o o o o e e e 1009
IV. Hearings. - - oo e mm———— o 1010
7. Proposed Findings. . . oo 1010
V1. Identity and Business of the Respondent___._________________.__ 1010
VII. Acquisition of Schaffer Stores, Inc..o . oo oo __.__ 1011
VIII. Acquisition of Sunrise Supermarkets Corp-_ .. __ .. __________.. 1013
IX. Jurisdietion_ . . e 1013
X. Census Classification and Figures_ . o ooz 1015
XI. Line of CommMerce. _ - _ o o o o o o e 1015
XII. Geographic Market-Sections of the Country__..____.__._.___.__ 1016
XIII. The Food Retailing Business_ oo oo 1017
(a) Changes in size, location, and nature of retail outlet..__.____ 1018

(b) Growth of retail-owned cooperatives; wholesaler-sponsored
retail group and independent food retailers..__.__________ 1021
(¢) Chain storeretailer_ e 1022
XIV. Effect of Acquisitions on Competition in Food Retailing_.______ 1023
(a) In general . o e e——— e 1023
(b) Im CouBtIeS . o e e m 1025
(¢) Retail food competition in cities—in general ________________ 1029
(1) AlbanY - e e 103C
(2) Amsterdam . _ . oo 1031
(8) Beacon .. - . o e 1032
(4) Highland . e 1032
(3) HUudson. - o e 1033
(6) Kingston o oo e e 1033
(7) Newburgh . - oo 1034
(8) New Paltz. - o e 1035
(9) Poughkeepsie. - - o oo 1035
(10) Red HooK_ . e e 1036
(11) Saratoga SpPrings. - o oo 1037
(12) Saugerties_ oo - 1037
(13) Schenectady - - - - o e 1038
(14) TrOY - - e e e e 1039
(15) Wappingers Falls_ ____________ [ 1039
(16) Hempstead._ _ - .. oo 1340
(17) Bayshore. . oo 1341

OCTOBER 4, 1963

(18) MAanhasSeto - o e oo oo oo e 1342



1008 FEDERAL TRADE COMMISSION DECISIONS

Complaint 67 ¥.T.C.
Page
XV. Effect of the Acquisitions on Competition in the Supplying of Food
Retallers . _ o o e e 1042
XVI. Summary, Coneclusions and Order_ . ___ . ___.__ 1043

SUPPORTING REFERENCES

“Tr. refers to the official transeript.

CX refers to Commission Exhibits.

RX refers to Respondent’s Exhibits.

“The Tr. references are placed at the end of each paragraph in the order in which
the particular statements which they support are made in the paragraph.

I. Tae CoMPLAINT

1. The complaint in this proceeding, issued on January 12, 1962,
charges that the Grand Union Company, a corporation, hereinafter
referred to as Grand Union, or as the respondent, has, between
1951 and June 1958, substantially increased its geographic area of
distribution and sale of grocery products by acquiring 13 corpora-
tions including 92 grocery stores located along the eastern seaboard
from New Hampshire to Virginia and in the State of Florida. The
complaint further charges that respondent’s market power has also
been increased through the extensive use of trading stamps and
through a subsidiary, Stop and Save Trading Stamp Corporation.
The complaint also charges that the respondent gained advantages
over its smaller competitors in the process of choosing sites for
supermarkets because of respondent’s contract with Eastern Shop-
ping Centers, Inc., whereby respondent had been granted the initial
right to lease any supermarket store in any shopping center de-
veloped by Eastern Shopping Centers, Inc., a corporation estab-
lished to develop and operate shopping centers, in which the re-
spondent holds 82% of the stock. As a result of such acquisitions
and the growth advantages acquired throngh its use of trading
stamps and the procuring of choice locations for its stores, the com-
plaint avers that by 1960, Grand Union, with annual sales of ap-
proximately $604,000,000, ranked eighth among grocery chains in
the sale of grocery products.

2. The complaint then charges in substance that as a culmination
of its expansion by acquisition, that Grand Union’s additional acqui-
sition in 1958 of Schaffer Stores Company, Inc., and Sunrise Super-
‘markets Corp., two corporate grocery chains located in the State
of New York, were made in violation of the antimerger provision
of Section 7 of the Clayton Act, the pertinent provisions of which
are as follows:
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That no corporation engaged in commerce shall acquire, directly or indirectly,
the whole or any part of the stock or other share capital and no corporation
subject to the jurisdiction of the Federal Trade Commission shall acquire the
whole or any part of the assets of another corporation engaged also in com-
merce, where in any line of commerce in any section of the country, the effect
of such acquisition may be substantially to lessen competition, or to tend to
create a monopoly.
JI. Ter ANSWER

3. Respondent’s answer, filed February 27, 1962, denies substan-
tially all of the material allegations of the complaint except the
facts of the acquisitions charged and certain other facts relating
thereto, denied that either of the two corporations acquired in 1958
were engaged in commerce and specifically denied any violations
of Section 7 of the Clayton Act as amended.

ITI. TaE IssUuss

4. The principal issues arising from the pleadings and the pro-
visions of the law invoked in the complaint may be stated as follows:

(1) Was the Schaffer Stores Company, Inc., and Sunrise Super-
markets Corp. at the time of their acquisition by the respondent in.
1958 engaged in commerce within the intent and meaning of Section.
7 of the Clayton Act?

(2) What product or products constitute the line or lines of com-
merce herein involved?

(8) What is the relevant “section of the country,” or sections
of the country, wherein competition in the line or lines of commerce
in question may be observed for the purpose of determining the:
result of the acquisitions herein challenged?

(4) Is there a reasonable probability that respondent’s acqui-
sition of the assets of the two corporations acquired in 1958 may
have the effect of substantially lessening competition or of tending
to create a monopoly in the production and sale of the line or lines of
commerce involved in this proceeding, in violation of Section 7 of
the Clayton Act? ' :

5. In reviewing the evidence in the light of the issues of this
proceeding, we must remember that neither “bigness” nor the “chain
store” nor the “supermarket” is on trial. Nor is a merger shown to
be unlawful by proof that the dynamics of food retailing have made-
it. more difficult for the less efficient stores to compete successfully
with new stores offering the consumer a greater variety of products,
more conveniences, lower prices, and a choice of a large number of
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places in which to shop. The central issue of this proceeding is com-
petition—whether the effect of the mergers in question “may be sub-
stantially to lessen competition, or to tend to create a monopoly.”

IV. Hearines

6. Hearings were held in New York City from May 21 through
June 15, 1962, and were then recessed during the pendency of two
interlocutory appeals by counsel supporting the complaint. Hear-
ings were resumed on April 22 and continued through April 25,
1963 and on May 8, 1963. Counsel supporting the complaint called
84 witnesses during the presentation of the case-in-chief, includ-
ing three Grand Union officers, a former officer of Schaffer Stores,
a former officer of Sunrise Stores, two industrial experts, nine repge-
sentatives of food supplying companies, and 58 representatives of
companies operating stores in the 11 counties in New York State
specified by the complaint. Two additional store operators were
called by respondent. '

V. Prorosep Finpinas

7. Opposing counsel submitted proposed findings as to the facts,
proposed conclusions and order. All proposals have been considered
by the hearing examiner and those not incorporated in this initial
decision either verbatim or in substance are hereby rejected.

VI. IpenTiTY AND BUsiNEss oF THE RESPONDENT

8. The Grand Union Company was organized as a corporation
in 1928 under and by virtue of the laws of the State of Delaware
with its principal office located at 100 Broadway, East Patterson,
New Jersey.

{Admitted, answer, paragraph 1)

9. During the year of its incorporation in 1928, Grand Union
operated 610 food stores in four eastern States. In 1952 it oper-
ated 323 stores in six eastern States. The decrease in the number
of its stores reflected the general trend at that time of replacing
numerous small grocery stores with fewer, larger, self-servicing
grocery stores. By the end of the 1958 fiscal year, Grand Union
operated 472 stores including the stores acquired by the acquisitions
challenged in the complaint, and ten so-called Grand-Way discount
centers in 11 States, the District of Columbia, and Canada. Grand
Union’s discount centers, the first of which were operated in 1956,
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are large stores selling groceries, appliances and a wide variety of
other items. The grocery department of such stores, however, has
generally had a larger sales volume than any of the stores’ other
departments. At the close of the fiscal year 1962, Grand Union was
operating 475 stores and 22 Grand-Way stores. (Tr. 702-3, 1787-8,
2527, 2544, 578-9, CX 5, 8(h) (j), 12, RX 42)

10. In 1958 respondent had sales of $427,871,082; in 1959 its sales
had risen to $508,712,887; and by the end of fiscal year 1962, re-
spondent’s net sales had risen to $630,524,554 (CX 4, 5 and RX 42).

11. Respondent through Stop and Save Trading Stamp Corpora-
tion, a subsidiary formed in 1955, is engaged in the trading stamp
business. This company distributes what is known as “Triple-S
Blue Stamps.” Triple-S stamps are used in the majority of respond-
ent’s stores, as well as by establishments of a variety of other retail
merchants. In 1956, 2,600 retail establishments, other than Grand
Union Stores, used Triple-S stamps. By 1960 the number of the
establishments carrying such stamps was 3,600 (CX 14(d), 7).

12. Respondent owns approximately 32% of the stock of Eastern
Shopping Center, Inc., an organization which develops and oper-
ates shopping centers. Respondent has a contract with Eastern
Shopping Centers, Inc., which gives the respondent thie initial right
to negotiate a lease with Eastern for a supermarket site in any shop-
ping center procured and developed by it.

(Admitted, answer, paragraph 1)

18. In five out of seven shopping centers owned by Eastern Shop-
ping Centers, Inc., in 1962, Grand Union is the tenant identified
with the grocery industry. Three of the five shopping centers con-
tain Grand-Way stores and two contain conventional Grand Union
Stores.

(Admitted, answer, paragraph 1, Tr. 782-3)

VII. AcQUisiTioN OF SCHAFFER STORES, INC.

14. In June of 1958, respondent acquired for a consideration of
approximately $8,005,658 most of the assets of Schaffer Stores Com-
pany, Ine. (hereinafter referred to as Schaffer or Schaffer Stores)
and its subsidiaries, including the equipment and inventory of 40
stores and an assignment of the lease held by Schaffer Stores and
leases from Schaffer on the stores where such property was owned
by Schaffer.

(Answer, parvagraph 4, CX 28, Tr. 708)
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15. The Schaffer stores were operated under the name of “Em-
pire” and were classified as supermarkets by Mr. Harry Schaffer,
vice president of the Schaffer organization (Tr. 697-8).

16. In addition to the supermarket operations, Schaffer Stores
Company, Inc. included a real estate operation and through a sub-
sidiary corporation a poultry business called Hi-Land Stuffed Poul-
try, Inc. and a trading stamp business operating under the name
of Liberty Trading Stamps, Inc. The assets acquired by respondent
included most of the assets of the poultry business and of trading
stamp organization (CX 26, 28).

17. Schaffer distributed “Liberty” trading stamps in its stores
through its wholly owned subsidiary. Liberty stamps were also
distributed in other retail establishments in the area in which -
Schaffer stores were located (CX 33, 28, 10).

18. Only the 37 Schaffer stores in the nine upstate New York
counties of Albany, Columbia, Dutchess, Montgomery, Orange, Rens-
selaer, Saratoga, Schenectady and Ulster are involved in this pro-
ceeding. At the time of the acquisition, annual sales of those stores
were about $29,100,000 per year or less than 1/16th of 1% of the
1958 national food store sales of $49 billion, and a small fraction of
the $5.5 billion of food store sales in New York State in 1958 (CX
79H, 81G, 211F).

19. Based upon annualized fourth quarter sales for the quarter
ending February 28, 1958, seven of the 41 Empire stores, including
one store in Massachusetts, had sales at the time of the acquisition
of less than $875,000 each, five had sales of between $375,000 and
$500,000, 18 had sales of between $500,000 and $1,000,000, and 11
had sales in excess of $1,000,000 (CX 36).

20. Mr. Harry Schaffer, vice-president and counsel of the Schaffer
Stores, and the brother of Henry Schaffer, president of the corpora-
tion, testified that in 1956 or 1957, when Henry Schaffer was 68
years old, he developed ulcer trouble and had several very serious
attacks. Since neither of the Schaffer brothers had any children
who were interested in continuing the business, the brothers de-
cided to sell it. (Tr. 704-5)

21. Having decided to sell the business, the Schaffer brothers
looked for purchasers, and approached Acme, Safeway, First Na-
tional, and Grand Union. Since Grand Union was the only prospec-
tive purchaser willing to pay cash, and since the Schaffers wanted
cash, they sold to Grand Union. (Tr. 708-9)
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VIII. ACQUISITION OF SUNRISE SUPERMARKETS (CORPORATION

22. In December 1958, Grand Union acquired for a consideration
of 187,500 shares of its stock, having a value of approximately
$9,187,500, substantially all of the outstanding voting stock of Sun-
rise Supermarkets Corporation.

(Answer, paragraph 7)

28. At the time of its acquisition, Sunrise operated a chain of
28 supermarkets on Long Island, New York. Of these supermarkets,
three were in Suffolk County, 16 were in Nassau County, six were
in Queens, and three were in Brooklyn. In the area of its oper-
ation, Sunrise was regarded as one of the principal independent
food retailers of that area. (CX 9)

24, Mr. Abner Pols, a former vice-president of Sunrise and one
of the eight principal stockholders, testified that the decision to
sell the Sunrise Stores was due in part to the advanced age of
Isidore Pols, president of the corporation, and to dissension among
the managing officials of the company (Tr. 1197, 1204-5).

25. At the time of the acquisition, neither Grand Union nor Sun-
rise regarded themselves as being in substantial competition with
‘the cther and this opinion was affirmed by witness Dilbert (CX 10,
Tr. 1203-4, 2113-4).

IX. JURISDICTION

26. Respondent concedes that in 1958 and 1959, Grand Union was
engaged in commerce within the meaning of Section 7 of the Clay-
ton Act, as amended. It denies, however, that Schaffer or Sunrise
was so engaged prior to the acquisitions in question. (Answer, para-
graphs 5, 8) Concerning the issue of commerce, counsel entered
into the following stipulation:

(a) At and prior to the time of the acquisition by respondent, Grand Union,
of the stores operated by Schaffer, Schaffer bought a variety of food and non-
‘food products from various manufacturers and suppliers of such products.

(h) To attract business to its stores, Schaffer engaged in advertising.

(e¢) At and prior to the time of such acquisition by Grand Union, Schaffer
regularly purchased, for resale at retail to customers at its stores in the State
of New York, a variety of products which were shipped to it across state lines
from various suppliers outside the State of New York.

(d) At and prior to the time of its acquisition by Grand Union, Sunrise
hought a variety of food and non-food products from manufacturers and sup-
pliers of such produets.

(e) To attract business to the stores operated by its subsidiaries, Sunrise
-engaged in advertising. .

(f) At and prior to the time of its acquisition by Grand Union, Sunrise
regularly purchased, for ultimate sale at retail by subsidiaries of Sunrise to
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the latter’s customers at their stores, a variety of products which were shipped
to it in New York across state lines from various suppliers outside the State of
New York. (Tr. 2386-T7)

27. Mergers are forbidden by Section 7 of the Clayton Act, as
amended, only when both the acquiring company and the acquired
companies are engaged in “commerce.” Since the respondent con-
cedes that Grand Union was engaged in interstate commerce at the
time of the acquisition, but denies that the two acquired companies
were so engaged, we must determine whether the two acquired cor-
porations were in fact likewise engaged in commerce. Substantially
the same issue as-is here presented was raised before the Commis-
sion in In the Matter of Foremost Dairies, Inc., Docket No. 6495,
decided April 30, 1962 [60 F.T.C. 944] by the Federal Trade Com-
mission. Three acquired companies, located in Texas, regularly pur-
chased certain dairy products from suppliers located outside of the
State of Texas, which products were shipped to the companies’
plants in Texas and then were sold only within the State of Texas.
The Commission held, at page 26 [60 F.T.C. 1069] of its opinion,
as follows:

We do not find it necessary to rely on the flow of products to the ultimate
consumer in Texas, as the hearing examiner apparently did, to establish the
requisite element of commerce as to these three concerns. Section 7 requires
that the parties be “engaged in commerce” and “commerce” is defined in the Act
in part as meaning trade or commerce among the several states. It is well
settled that the term comprehends intercourse for the purpose of trade in any
form, including both the purchase and sale of commodities. The Supreme Court
has cited with approval the language of the court in Butler Bros Shoe Co. v.
United States Rubber Co., 156 Fed. 1 (8th Cir. 1907), that “* * * all interstate
commerce is not sale of goods. Importation into one state from another is the
indispensable element, the test, of interstate commerce, * * * ,” YWe hold [the
three aequired companies] were engaged in commerce for the purposes of
Section 7 through their purchases of dairy products from outside the State of
Texas.

In support of its ruling, the Commission cited the Supreme Court
decisions in Danke-Walker Milling Co. v. Bondurant, 257 U.S. 282
(1921), and International Textbook Co. v. Pigg, 217 U.S. 91 (1910).

28. In the light of the above authority, swe must conclude that the
two acquired corporations were both engaged in interstate com-
merce at the time of the acquisition in 1958 and that, therefore, the
Federal Trade Commission has jurisdiction over all the parties
herein within the intent and meaning of Section 7 of the Clayton
Act, as amended.
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X. Census CLASSIFICATION AND FIGURES

29. Since the classification of the retail sale of foods by the Bureau
of Census and their financial figures concerning the sale of food
are cited by both counsel herein, certain facts concerning the 1958
Census of Business “Retail Trade” should be observed. The Bureau
of Census distinguishes grocery store retailing from other cate-
gories of food store retailing. Thus, other categories of food re-
tailing include, among others, meat markets, fish markets, fruit
stores, vegetable markets, candy, nut and confectionery stores, and
dairy product stores. In order to be classified in one of the listed
categories, an establishment must sell that particular item in ex-
cess of 50% of its total sales (Tr. 1040-1, CX 81Z36).

80. A Census Bureau official’s testimony, when considered with
other evidence, demonstrated that for relatively small areas, such
as small cities, towns, and villages, Census data for retail food sales
are not reliable for purposes of this proceeding. The Census wit-
ness testified that the problem of reporting accurate sales is even
greater for larger cities such as Albany. Accordingly, the hearing
examiner rejected the several special tabulations.prepared by the
Bureau of the Census (Tr. 1050-5, 1063-76, 1078-9, 10812, 1084-8).

81. In addition, Census data do not purport to provide statistical
universes for food retailing because Census figures include non-food
sales of “food stores,” even though non-food sales might constitute
as much as 49% of such “food store sales,” but exclude the substan-
tial food sales of stores classified in the Census in the “general mer-
chandise” or “department store” group (Tr. 1040-1, 1090-1, 24824,
CX 78D, T9F-G).

XI. Lines or COMMERCE

82. Counsel supporting the complaint request that we find that
there are two lines of commerce involved in this proceeding as
follows:

(a) The retail sale of both food and non-food products, known as grocery
products, in retail grocery stores.

(b) The retail sale of grocery products by supermarkets. (Complaint coun-
sel’s proposed findings, p. 51)

33. According to the Standard Industrial Classification Manual.
issued by the Bureau of the Budget, a “grocery store” is defined as
follows:

Establishments primarily selling (1) a wide variety of canned or frozen
foods, such as vegetables, fruits, and soups, (2) dry groceries, either packaged
or in bulk, such as tea, coffee, cocoa, dried fruits, spices, sugar, flour, and
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crackers, and (3) other processed food and non-edible grocery items. In addi-
tion, these establishments often sell smoked and prepared meats, and fresh fish
and poultry, fresh vegetables and fruits, and fresh or frozen meats. (Tr. 1041,
CX §17Z36)

34. The record contains no standardized definition of a super-
market. The record does show, however, that large self-service stores
selling a major variety of foods with separate sections for meat,
groceries, frozen foods, produce, dairy products, and a variety of
non-food items are generally referred to as supermarkets. King
Kullen was one of the first promoters of this type of supermarket.
Some of the witnesses described such markets as supermarkets if
their annual sales amounted to $375,000 a year. Other witnesses
placed the minimum sales required before a store should properiy be
called a supermarket at larger figures, including one million dollars
(Tr. 1841, 562-3, 697-8, 993, 231-5, 433-6, 446-T).

35. A line of commerce is not a store or particular method of
selling products, but, it is a product or group of products, such as
food or grocery products which are offered for sale and sold in the
market place. Particular types of sellers, such as “supermarkets” and
delicatessens, do not constitute separate lines of commerce (Brown
Shoe Co. v. United States, 370 U.S. 294, 325-8, 336 (1962) ; see In
the Matter of National Tea Co., Docket No. 7453, pp. 7, 32 (Initial
Decision, April 5, 1963)).

36. The Grand Union, Schaffer, and Sunrise grocery stores sold
groceries, meat, produce, and dairy products, and as such competed
with every other food retailer within their respective trading areas.
Thus, they competed with small neighborhood grocery stores, pro-
duce stores, meat markets, bakeries and delicatessens, as well as with
- “supermarkets” and the food departments of general merchandise
stores and discount centers (Tr. 757-9, 1182-8, 1185, 12024, 1221,
242-3, 259, 1377-9, 445-6). '

87. This proceeding involves only one line of commerce: the
retail sale of food and those non-food products normally sold in
food or grocery stores, whether sold by food stores or the food de-
partments of general merchandise stores and discount centers. See
In the Matter of National T'ea Co., Docket No. 7453 (Initial De-
cision, April 5, 1963), where this line of commerce was described as
“groceries and related products normally sold by food and grocery

stores.”
XII. Grocraraic Marsrr-SterioN oF THE COUNTRY

38. The complaint alleges several different and overlapping geo-
graphic areas as “sections of the country” within the meaning of
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Section 7 of the Clayton Act, as amended, within Whlch the com-
petition in the sale of grocery products was or may be a,dversely
affected by the mergers in question, as follows:

(a) The entire “sectlon” of New York State encompassed by the
following nine counties: Saratoga, Albany, Rensselaer, Schenectady,
Montgomery, Columbia, Ulster, Dutchess, and Orange.

(b) Each of the aforesaid nine counties and unspecified “sub- ‘
sections” thereof.

(¢) The entire “section” of New York State encompassed by Nas-
sau and Suffolk counties. ‘

(d) Each of the aforesaid two counties and unspecified “sub-
sections™” thereof.

(e) Each of the 18 following “cities” in New York State and un-
specified “subsections” thereof: Troy, Schenectady, Albany, Am-
sterdam, Saratoga Springs, Poughkeepsie, Beacon, Wappingers
Falls, Newburgh, Highland, New Paltz, Kingston, Saugerties, Hud-
son, Red Hook, Hempstead, Bayshore, and Manhasset.

89. No evidence was offered to support markets consisting of the
nine upstate counties in the aggregate, or Nassau and Suffolk coun-
ties together. With respect to individual counties, the evidence shows
that competition among food stores crosses county lines in many in-
stances, while on the other hand, food stores in one part of a county
do not necessarily compete with those in other parts of the same
county. Thus, the inappropriateness of using political boundaries to
delineate areas of effective competition in the food retailing line of
commerce was demonstrated. (Tr. 186-8, 1771-2, 1730-1, 1910-3,
1970, 2189, 2191-2, 21734, 1471-83, 1512-3, 2041, 2045-7)

40. Similar evidence was adduced with respect to cities alleged
to be “sections of the country.” Witnesses testifying about their
stores in some of these cities actually referred to their stores as out-
side the city limits. Some stores outside city limits draw customers
from within the cities, while others within cities draw customers
from nearby suburban areas and neighboring communities. Finally,
other witnesses testified that their stores in one section of a city
did not compete with other stores in the same city. The area of
effective competition is essentially local in nature (Tr. 5234, 53945,
CX 209F; Tr. 1126-31, 217, 1970, 1978, 1290, 1295-6, 1305, 158,
1241, 1261-5, 1456-7, 1460-1, 1396-7, 1407, 1667, 1028, 758-9, 259).

XIII. Tar Foop ReraiLine BusiNess

41. Food retailing has been described by merchandising experts
and industrial witnesses as the most dynamic business in the United
879-702—71

65
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States today. (Tr. 242-3, 435, 449-50, 1966-8, 1379-80, 2114-5,
2052-3, 813.) ‘

A, CHANGES IN THE SIZE, LOCATION, AND NATURE OF FOOD
RETAILING OUTLETS

49, Since World War II, there has been a revolution in retailing
and merchandising generally, and in food retailing in particular.
Social and economic changes have caused changes in food shopping
patterns which in turn have affected and been affected by changes in
food retailing (Tr. 242-3, 435, 449-50).

43. The effect of the changes in food retailing was first reflected
in the rapid post World War IT growth in the size of food stores.
The small neighborhood grocery store, which gave credit and made
deliveries, was to a considerable degree supplanted by large, self-
service, cash-and-carry “supermarkets.” This trend affected inde-
pendents and chains alike (Tr. 701-3, 440-1, 1715, 1726-8, 1006-7,
1013).

44, Food stores have continued to become larger and to offer a
constantly increasing variety of food and non-food items.to the
customer. Thousands of new stores have been built, and continue to
be built, largely outside the central city areas, in residential and
suburban areas (Tr. 242, 1269, 1156-9, 1164, 434-5, 444).

45. These changes were made inevitable by the post-war popula-
tion shift from the central city areas to the suburbs, the almost
universal use of the automobile, the larger disposable income per
capita, the technological changes and improvements in the pack-
aging of food, and the constant increase in the cost of doing busi-
ness (Tr. 240-4, 1456, 4346, 1416-7, 1156-9, 1203).

48, Consumers, in turn, demand that food stores be accessible,
have large parking areas, be attractive and well laid out, carry a
large variety of merchandise, permit one-stop shopping, and be com-
petitive in pricing. Those demands were in turn created by the
large number of new stores being built, by both existing and new
enterprises, offering such advantages. This trend was accelerated
by the constantly rising costs of labor and the expensive equipment
of a modern food store, such as frozen food cases, all of which
made it increasingly necessary to develop large units so that over-
head and labor costs could be spread over larger dollar volumes
and prices thereby kept at a minimum (Tr. 240-4, 1416-7, 1156-9,
CX 4, pp. 2-3, 5, p- 2, 6, pp. 2-3).

47. As new retail outlets were being built, there was naturally
a reduction in the number of older service stores, frequently in small
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premises with inadequate parking facilities, which sold a limited
variety of merchandise at prices often higher than the new retailing
techniques permitted (Tr. 1771-3, 1334-6, 2052-3, 2030-1, 2036-7,
1270-3, 1156-9, 1284-5).

48. Accordingly, Census figures show a decrease in the number
of food retailing establishments from 461,000 in 1948, to 885,000
in 1954, to 356,000 in 1958. This decline was, however, at least par-
tially attributable to certain Census reclassifications; for example,
a store with a leased meat department was considered to be only
one store in 1958, whereas formerly it was treated as two stores, and
the 1954 and 1958 censuses included only stores with sales in excess
of $2,500 while the 1948 census included all stores with sales over
$500 (CX 81F, 79B-C, 81Z-27, 81Z-33; Tr. 2304-5, 2482-3).

49. The process of building larger and more modern food stores
continues, and the older ones are being replaced by more competi-
tive new stores, operated by chains and independents alike. An indus-
try survey indicates that 80% of the supermarkets in operation in
1961 were less than ten years old, and half were less than five years
old. The rapid obsolescence of older stores is particularly relevant
here since the Schaffer stores are now an average of 16 vears old,
and the Sunrise stores are now generally overage in comparison
with competitive stores (Tr. 242-8, 436-7, 449-50; RX 9, p. 2;
Tr. 245-8, 252-3, 740-3, 449-50, 1230-1, 246-8, 2130-2, 2143-3,
2950-64),

50. Inevitably, the development of the large food store has not
only increased price competition due to the emphasis on high volume
and low price, but also has increased both product competition, by
offering the consumer a broader variety of products, and interstore
competition, by attracting trade from a broader area than the neigh-
borhood wallk-in store (Tr. 260-3, 1366-8, 1875-6, 2187, 2191-2,
2156-7, 1970).

51. Since 1938, another trend has emerged in the retailing field,
comparable in scope and vevolutionary aspect to the earlier trend
toward “supermarkets”: the breakdown in traditional distinctions
between retailing stores. Thus, a drug store no longer sells only
drugs, a food store no longer sells only food, and the new retailine
giant, the discount. center, sells nearly everything (Tr. 249-4, 1829,
1852-4, 19767, 2152-6).

52. The discount center, which has revolutionized the retailing of
many articles of merchandise, entered the food retailing field, in the
mid 1950s with volumes and prices unheard of in traditional food
retailing. Thus, E. J. Korvette, in two food stores which were parts
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of much larger discount centers, had food sales of approximately
$14 million in 1961, although the selling space in each of the food
stores was only 12,000 square feet. This $7 million of sales per store
compares with $1 million to $2 million of sales of traditional food
stores of that size. (Tr. 2424, 1530-1, 1366-8, 1375-6, 2130-2,
2143-5, 2154, 2157-60; compare CX 145 and Rx 41 with CX 29C-G
and CX 68A-E).

58. According to one expert, in the five years from 1957 to 1962
about 100 food discount centers have been built with an estimated
aggregate volume of $800 million. Against only five food stores as
late as 1961, Korvette will have at least 12 by the end of 1963, and
plans to build one contiguous to, or within, nearly all its other dis-
count centers. Similar discount food operations have been built since
1958, in Nassau and Suffolk counties by Mays, S. Klein, Pergament,
Times Square, Great Eastern Mills, Billy Blake, White of Massa-
pequa, Bargain Town and Floyd Bennett. (Tr. 2152-3, 2159, 2161,
1208-10, 1215-6, 1218-9, 1876-8, 1380, 15301, 1555, 1674, 2160; RX
32. 37B-F, 38A-G.)

54. Mr. Perlmutter, an industry witness, testified that a survey
conducted by his company in 1962 disclosed that food sales of dis-
count centers on Long Island were an estimated 10% of the total
food sales in that area. Witness Dilbert estimated that any one of
the three discount centers recently opened near Levittown has food
sales equal to the total sales of all seven Sunrise stores in Levittown
“in their heyday” (Tr. 2559-61, 2130-2, 2143-5).

55. Similar developments have occurred in the nine upstate coun-
ties. Grand Union has Grand-Way Discount Centers in Albany and
Poughkeepsie, where food is sold along with a wide variety of other
merchandise. Other discount stores recently built with large food
departments include the GEX store in Albany, Pantry Markets near
Kingston, Lloyd's in Middletown and outside Newburgh, Bradlee’s
near Poughkeepsie, Big Scot near Kingston, and Thruway in Walden.
The continued growth in the number of discount centers with dis-
count food departments is indicated by Pantry Markets’ plan to build
another discount center near Poughkeepsie, Lloyd’s purchase of 27
acres of land for a similar operation near Poughkeepsie, and Maxam’s
plans for two discount operations in the Albany and Amsterdam
aveas (Tr. 578-9, 641-2, 1956-7, 1597, 19767, 1982-3, 1827-9, 1832-6,
©526-82, 2538; CX 121B; Tr. 861, 2180-2, 2078-80; CX 145, pp. 2,
4).
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B. THE GROWTH OF RETAILER-OWNED COOPERATIVES, WHOLESALER-
SPONSORED RETAILER GROUPS, AND INDEPENDENT FOOD RETAILERS

56. Success in food retailing does not depend upon the type of
organization operating the store. Each food store competes on its
own merits, and success depends upon the nature of the store itself,
the abilities of the store manager, and the local competition it faces.
While the latest successful entrant in food retailing is the discount
center, equally important as current dynamic factors are independent
stores affiliated with cooperatives or with voluntary wholesaler-
sponsored retailer groups. These affiliated independents are operating
some of the most successful stores (Tr. 242-3, 2045-6, 2054-5 (Long
Island Super Markets); 1522, 15446, 1554-6; CX 231A-I (Blue
Jay); compare, e.g., CX 27T1A-M (A&P) with CX 255A-H and
RX 28 (Governor Clinton) and CX 214A-X (Lou’s) ; 435-43, 447-8,
18501, 1859-61, 2045-6, 20545, 1352, 2545-9, 2553-9, 691, CX 231A-1
(Blue Jay) ; RX 8940 (Supermfukets Operating Co.) ; Tr. 435-43,
44'7-8, 1850-1, 1859-61).

57. When counsel supporting the complaint asked Commission
expert Robert W. Mueller, editor and publisher of Progressive
G'rocer, to explain his reference to the “dynamic” changes occurring
in the food retailing industry, he stated (Tr. 435-6):

A. Well, there are so many actually, I hate to go into a lot of that. * * *
There has been an upgrading in the size of stores. There has been a general
improvement in the appearance of stores. There has been a constant desire to
make them more efficient, and perhaps as significant as any has been the in-
crease in the competition within the business, one store versus another. It has
become sharply heightened over the years.

Q. What do you mean by the increased competition?

A. Increased competition in terms of a greater number of able people, more
competition due to better wholesaler support of the voluntary and the co-
operative independent stores, competition generating from the very numerical—
the increase in the number of good stores serving almost any community in
the country.

Q. You mean there are more supermarkets now than there used to be?

A. Yes.

Q. Would you say that the co-ops and the voluntaries enable their members
to compete better?

A. Yes. That is really the essential purpose of the voluntary and the co-
operative system of wholesaling. It does many things. Primarily, however, to
supply merchandise to the retailer at the lowest possible cost.

~ 58. The evidence shows that many affiliated stores are effective
competitors and under no substantial competitive disadvantage with
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the corporate chains (Tr. 447-8, 2545-9, 2553-9, 691, 1552, 15446,
249-3, 2045-6, 2054-5, 197-9; see CX 231A-I (Blue Jay); RX 12
(Schenectady Buy-Rite Cooperative) ; CX 255G ; RX 28 (Governor
Clinton) ; RX 15A-C (Associated Food Steres) ; RX 89-40 (Super-
markets Operating Co.)).

59. The evidence adduced by counsel supporting the complaint
from a selected group of “independents” (operators of ten stores
or less) demonstrated the ability of independents to enter the mar-
ket and vigorously compete for the consumer’s food dollar in all
areas alleged in the complaint, irrespective of affiliations. Since 1958,
new stores have been opened by successful independents such as Big
YV, Blue Jay Markets, Xorvette, Lloyd’s, Pantry Market, Star Mar-
kets, Albany Public Markets, Grand Cash, Save-Way, and Super-
markets Operating Co., Carnevale’s, Governor Clinton Market, Lou’s
Supermarket, Pantry Markets, and Thruway, demonstrate the com-
petitive vigor of well-run single-store operations. (See record ref-
erences—Paragraph 64.)

C. CHAIN STORE RETAILERS: “TRENDS”

¢0. During the past several years the evidence shows that of the
165 chains of 11 or more food stores in the United States in 1958,
56 or 57 represented new chains not in existence in 1948. This
partly accounts for the fact that chains of 11 or more stores increased
their share of total food store sales during the period 1948-1958.
Between 1960 and 1961, domestic food store sales by chains and
independents each increased by 3%. Since independents have a larger
share of the national market than the chains, their dollar gains have
been greater. In the Northeast, the census area which includes New
York State, independents increased their grocery store sales at a
greater rate than chains between 1960 and 1961 (Tr. 246475, 2505-T,
4458-9: see RX 39).

61. The 20 largest chains in the United States in 1960 included
six which were not among the 20 largest in 1948. In the aggregate,
their sales increased by $8 billion between 1948 and 1958. The largest,
A&P, increased its sales by $2 billion; the four largest increased
their sales by $4.83 billion; and the eight largest increased their
sales by &6.1 billion. The remaining 12 (including Grand Union) in-
creased their sales by $1.9 billion, or less than the increase of A&P
alone. The rate of growth of these 20 companies was less than the
rate of growth of all chains of 11 or more stores, and less than the
rate of growth of independents operating four to ten stores (Tr.
2478-81, 25134 ; CX 814, D, E, J).
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62. Experts Zimmerman and Robert W. Mueller testified that re-
tail food competition is extremely vigorous and constantly increasing
in vigor. All of the many industry witnesses questioned on that sub-
ject concurred as to their own area of competition, and no witness
disagreed. The testimony was unanimous that there was more compe-
tition at the time of the hearings in 1962 and 1968, in every area in-
quired into, than there had been prior to the Schaffer and Sunrise
acquisitions. In this connection, it should be observed that the net
earnings of Grand Union declined by 31%, from $7,354,045 in fiscal
1959 to $5,055,089 in fiscal 1962, despite a growth in sales from
$603+ million to $630+ million in the same period (Tr. 23944,
435-6, 447-51; RX 42, p. 8).

XIV. Tae ErrecT or THE AcQuisiTioNs oN COMPETITION IN
Foop RETAILING

A. GENERAL

63. Earl Silvers, vice-president of Grand Union and in charge of
development, testified in substance, and without contradiction, that
the Schaffer and Sunrise acquisitions were substantially market ex-
tension acquisitions, and that to the extent some of the acquired
stores were in the immediate trading area of existing Grand Union
stores, such acquisitions were undesirable for Grand Union from a
business standpoint because of the strong likelihood of decreased
sales in one or both of the stores affected. Customers who preferred
a Schaffer store to a Grand Union store might well shop elsewhere,
and Grand Union already had the customers that preferred Grand
Union (Tr. 854-5; Tr. 745-6).

64. A number of retailer witnesses who testified to business diffi-
culties attributed their problems to competition generally, and not
to the acquisitions. Thus, a witness operating a meat market in
Highland testified that his business fell off in 1956 when the Grand
Union store nearest him first started carrying fresh meat instead of
pre-packaged meat. A retailer operating four stores in Kingston,
Poughkeepsie, and Newburgh attributed his difficulties to his own
company’s poor business judgment in failing tc move with the times
in providing parking facilities and more modern and better located
stores. Still others testified that the entry of new and aggressive
competitors, such as Korvette, Lloyd’s, Shop-Rite, and Pantry Mar-
ket, contributed to their business difficulties (Tr. 1176-9; Tr. 1155-8,
1164-5; Tr. 1425-6, 1489-40; Tr. 1771-8; Tr. 1366-9, 1378-9; Tr.
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2024-31, 2036-7; see also Tr. 1476-9, 1503-5; Tr. 985, 1027-32; Tr.
1239, 1264-73; Tr. 1287-8).

65. Counsel supporting the complaint obtained sales data from 52
food retailers in the form of reports made pursuant to Section 6
of the Federal Trade Commission Act (15 U.S.C. §46 (1958)). In
the 11 counties covered by the complaint, sales of these 52 companies
surveyed, including Grand Union, Schaffer, Sunrise, and 49 others
selected for purposes of comparison, increased by 28%, from $583
million in 1957 to $747 million in 1960. The stores other than Grand
Union, Schaffer, and Sunrise increased their sales by 36%, from
8448 million in 1957 to $608 million in 1960. Although Grand Union
as a corporation has realized a substantial external growth in sales
as a result of the two acquisitions in question, larger, in fact, than
the other companies surveyed, it should be pointed out that the com-
bined Grand Union, Schaffer, and Sunrise sales decreased after the
acquisitions. Using 1957 sales as the pre-acquisition total for Grand
Union and Schaffer in the nine upstate counties, and 1958 sales for
Grand Union and Sunrise as their pre-acquisition total in Nassau
and Suffolk, the aggregate pre-acquisition sales were $143 million as
against $125 million in 1962, or a decline of 12% (CX 137, 211F,
270F ; RX 41; Appendix A (Section 6 reports)).

66. The following food stores or stores with food departments have
been opened in the 11 counties since the Schaffer and Sunrise
acquisitions:

(a) In the nine upstate counties, witnesses knew of at least 73
such openings since the Schaffer acquisition. Of these, 44 were
opened by national or local chains: A&P, Grand Union, Acme, Cen-
tral Markets, Food Fair, Victory, Daitch, and Stop & Shop (Brad-
lee’s) (Tr. 749, 752, 1301, 1316, 1437, 1751, 2266, 2267; CX 145, pp. 2,
4, 8-10, 13; RX 41B-D, H-J; Tr. 1610; Tr. 1907-10; Tr. 2205-6;
Tr. 1264, 1980-1; Tr. 1702; Tr. 2529). In addition, 29 stores were
opened by independents: Grand Cash, Albany Public Markets, Star,
George, GEX, Shop 'N Save, Lamanna, South Side, Dinner Bell,
Save-Way, Thriftway, Troy Food, Economy, Rosendale, Big Scot,
Big V, Lloyd’s, Bull Markets, Durkin, Country Dollar, Tornatore,
and Ehmer (Tr. 1118-9; Tr. 1585-6, 1594; Tr. 1964-5; Tr. 1739;
Tr. 1956-7; Tr. 1597; Tr. 1927-8, 1939-40; Tr. 2189-90; Tr. 2077-8;
Tr. 1811-2; Tr. 1024, 1029-30; Tr. 751; Tr. 1978-9; Tr. 861; cX
121B; Tr. 1624-5; Tr. 1834-5; Tr. 1153-4; Tr. 1776; Tr. 1799, 1803;
Tr. 1297; Tr. 1302).

(b) In Nassau and Suffolk Counties, witnesses knew of at least
106 such openings since the Sunrise acquisition. Of these, 88 were
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opened by national or local chains: King Kullen, Smilen, Hill’s
Foodtown, Dilbert’s, Bohack, A&P, Grand Union, Aecme, Food Fair,
Daitch, Big Apple, Penn Fruit, Supermarket Operating Co. (Shop-
Rite), First National, and Waldbaum (Tr. 1370-2, 2580; Tr. 1555;
RX 26; Tr. 1867-9, 1870, 2568; Tr. 2582; RX 31; Tr. 2186-7; Tr.
1504, 1580, 1647; Tr. 1218-9, 15034, 1552, 1554, 2050, 2563, 2579;
CX 145, pp. 6, 12; RX 41F, L; Tr. 1218, 1614-5; Tr. 2206; Tr.
1504-5, 1694, 1702, 1711; Tr. 1506; Tr. 2090; Tr. 2550; Tr. 1218;
Tr. 1660-1).

In addition to the above listed stores, 18, including many of the
largest volume stores, were opened by independents: Bromberg, Kor-
vette, Blue Jay, Davega, Floyd Bennett, S. Klein, Mays, Pergament,
Times Square, Great Eastern Mills, Billy Blake, White of Massa-
pequa, and Bargain Town (Tr. 1214-5; Tr. 2153; Tr. 1556-7; Tr.
1674; Tr. 689-90, 1377, 1379, 1674; Tr. 658; Tr. 2114-5, 21315 Tr.
18767, 2114-5, 2131; Tr. 281-3, 1215, 1376, 1379; Tr. 1377, 1879,
1549, 1555; Tr. 1377, 1379).

67. As demonstrated above, political boundaries do not delineate
areas of effective competition in food retailing. Thus, the Census
reports—which purport to give county and city totals—do not pro-
vide proper universes for share of the market statistics. Further-
more, the dollar sales of the 52 retailers, selected pursuant to Section
6 of the Federal Trade Commission Act, is too small a number of the
retailers of food in the relevant areas to be regarded as a trustworthy
statistical universe for any purpose under Section 7 of the Clayton
Act.

B. RETAIL FOOD COMPETITION IN COUNTIES

68. The evidence shows that the geographic areas of competition
do not conform to the political boundaries of counties. On the other
hand, there is extensive evidence of retail food competition across
county lines. For example, there was testimony that the “Albany
area” included the city of Rensselaer in Rensselaer County; that
people in Poughkeepsie (Dutchess County) and Catskill (Greene
County) shopped for food in the Kingston area (Ulster County) ;
that Big V and Lloyd’s outside Newburgh (Orange County) draw
retail food customers from Beacon (Dutchess County) ; that the
Shop-Rite store outside Kingston draws shoppers across the river
from Red Hook (Dutchess County); that a store near Waterford
(Saratoga County) competes with stores in Troy (Rensselaer Coun-
ty) and Cohoes (Albany County); and that food stores in South
Glens Falls and elsewhere in Saratoga County compete with food
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stores in Glens Falls (Warren County) and Port Edward (Wash-
ington County) (Tr. 1587-8; Tr. 1970; Tr. 186-8; Tr. 1632-3;
Tr. 1809, 1811, 1814, 1818-9; Tr. 1910-2).

69. The Audit Bureau of Circulations reports show the circulation
of newspapers across many county lines (CX 88, 94, 99, 104, 107,
109, 112, 114, 119, 122, 129, 134). These reports set forth “City Zones”
and “Retail Trading Zones” for individual newspapers. A City Zone
is defined as “* * * corporate limits of the city in which the news-
paper is published plus contiguous areas which may be included in
the zone to the extent they have substantially the built-up charac-
teristics of the city and thus cannot readily be distinguished from
the city itself.” A Retail Trading Zone is defined as “* * * the area
beyond the City Zone whose residents regularly trade to an important
degree with the retail merchants in the city zone.” (Tr. 216-7).

70. Illustrative “City Zones” which embrace areas in more than
one county are: Albany—parts of Albany and Rensselaer Counties;
Newburgh—parts of Orange and Dutchess Counties; Troy—parts of
Rensselaer, Albany, and Saratoga Counties (CX 114, p. 3; 119, p. 4;
107, p. 3; 88, p. 4).

71. Tllustrative “Retail Trading Zones” which embrace areas in
more than one county are: Albany—Albany, Rensselaer and Schenec-
tady Counties, and parts of Saratoga, Columbia, Greene, and Scho-
harie Counties; Amsterdam—Montgomery County and part of Ful-
ton County ; Hudson—Columbia County and part of Greene County ;
Kingston—parts of Ulster and Dutchess Counties; Newburgh—parts
of Orange, Ulster, Dutchess, and Putnam Counties; Poughkeepsie—
Dutchess County and part of Ulster County; Schenectady—Schenec-
tady County and parts of Saratoga, Schoharie, Albany, and Mont-
gomery Counties; Troy—parts of Rensselaer, Washington, Saratoga,
and Albany Counties, and part of Bennington County in Vermont;
Jamaica (Long Island Press)—Queens and Nassau Counties, and
parts of Suffolk and Kings Counties (CX 114, p. 8; 119, p. 4; 109,
p. 4; 112, p. 3; 122, p. 3; 107, p. 3; 94, p. 3; 99, p. 3; 104, p. 3;
88, p. 4; 129, p. 4).

72. Growth figures, by county, are available for Grand Union (in-
cluding the Schaffer and Sunrise stores) for 1957 through 1962. Sales
are available for 1957 through 1960 for the stores of the 49 other
companies selected by counsel supporting the complaint for com-
parison purposes. Because different time periods are involved, annual
growth rates are given as well as total growth for the periods
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covered: (CX 1387, 211F, 270F; RX 41; Appendix A (Section 6
reports) )

Grand Union (including
Schaffer and Sunrise)

Comparison Stores

County Percent Annual
Percent Annual growth percent
growth percent (decline) growth
1957-60 growth 1957--62 (decline)
Albany o 29 10 15 11
Columbia. .o e 12 4 14 3
Dutchess. e 34 11 12 1.4
Montgomery ..o ceoomoooeo 14 5 (3) (1)
NasSaU oo o oo oo 33 11 (22) (4)
Orange oo oooceee e 258 219 (10) (2)
Rensselaer___ . _.________ 19 6 42 8
Saratoga. oo 9 3 39 8
Scheneetady . oo o___ 19 6 (20) (4)
Suffolk . oo 54 18 (19) (4)
Ulster oo 11 4 6 1

1 Excluding Grand-Way Discount Center sales. These are general merchandise discount stores selling
hard and soft goods, as well as food (Tr. 578-9, 791-4). There are no figures in the record to show thegrowth in
Grand-Way food sales. Nor did the Commission obtain reports of the food sales of Eorvette and many other

competing discount stores in the 11 counties.
2 Excluding Lloyd’s Shopping Center sales for the same reasons Grand-Way Discount Center sales are

excluded for Albany and Dutchess Counties (Tr. 1827-30, 1832-5),

3. Although sales of the comparison stores were not consistently
available for 1961 and 1962, there was substantial testimony of con-
tinuing sales increases by these and other stores, as well as substantial
sales by new stores built subsequent to 1960 (Tr. 1629-30; Tr. 2549-
53, 2564-70; Tr. 1909-16; Tr. 1924; Tr. 1387-90; Tr. 1663-4; Tr.
1598-1600; Tr. 1981; RX 23-24, 26, 28, 89-40).

74. The evidence shovws that the opening of a store in a new area,
or the replacing of an unprofitable store, can create relatively large
percentage changes. Thus, between 1957 and 1962, the increase in
Grand Union’s sales in Saratoga County is attributed entirely to the
replacement of stores in South Gilens Falls and Schuylerville and the
opening of a new store in Mechanicville, where Schaffer never had
stores; the majority of the increase in Grand Union’s sales in
Rensselaer County appears to be the result of replacing stores in
Hoosick Falls and Nassau, where Schaffer never had stores; all of
the increase in Ulster County appears to be due to the opening of
a store in Port Ewen, where Schaffer never had a store; the majority
of the increase of grocery store sales in Dutchess County appears
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to be the result of opening a store in Amenia and replacing stores
in Fishkill, Millbrook, and Dover Plains, where Schaffer never had
stores; and all of the increase in Grand Union’s grocery store sales
in Albany County was accounted for by opening new stores in
Guilderland, Loudonville, and Latham, where Schaffer never had
stores. On the other hand, in Schenectady County, where no new
Grand Union stores were opened, sales declined 20% in five years
(CX 145, pp. 2, 9-11; 211F, 270F ; RX 41B, I-K).

75. National Food store sales, according to the census, increased
from $41.6 billion in 1954 to $47.8 billion in 1957, $50.3 billion in
1958, $53.8 billion in 1960 and $55.4 billion in 1961 (CX 81I; Tr.
2468-74). On a trend basis, total sales would have been approxi-
mately $57 billion in 1962. Thus, an increase of approximately
12.6% between 1957 and 1960, and 19% between 1957 and 1962, would
be needed merely to maintain a constant share of national sales.

76. Comparable figures are not available for New York State, but,
according to the census, sales increased in New York between 1954
and 1958 from approximately $4.7 billion to approximately $5.5
billion, or about 18%. Thus, annual growth of approximately 4.5%
would be needed merely to maintain a constant share of food store
sales in New York State (CX 78H, 79H). '

77. Using comparable Census figures, food sales in the nine up-
state counties increased between 1954 and 1958 from approximately
$332 million to $395 million, and in Nassau and Suffolk Counties
from approximately $478 million to $668 million. With a four year
percentage increase of 19% in the nine upstate counties and 41%
in Nassau and Suffolk, average annual increases of 5% and 10%,
respectively, would be needed to maintain a constant share of sales
in these two areas. (CX 78H-J, T9H-K).

78. For 1958, the Census lists 2,888 “food stores” in the nine up-
state counties and 2,857 in Nassau and Suffolk (CX 79H-K). For
comparison purposes, Commission counsel selected 25 independent
retailers in the nine upstate counties and five independent retailers
in Nassau and Suffolk. (An independent, as distinguished from a
chain, has fewer than 11 stores.) The data show that the acquisitions
did not inhibit the growth of these selected independents; instead,
they grew between 1957 and 1960 at a substantially faster rate than
the national, New York State, or 11 county average annual growth
rates, and at a much faster rate than the aggregate of the combined
Grand Union, Schaffer, and Sunrise grocery stores in those counties
(CX 187, 211F, 270F ; RX 41).
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1957 1960 Percent
increase
Number Sales Number Sales of sales
of stores (thousands) of stores (thousands)
9 UPSTATE COUNTIES
25 independents_ - oo ooameonnann 34 25,260 - 46 45,099 79
Grand Union-Schaffer_____._ ... 88 77,633 81 81,132 4
NASSAU, SUFFOLK
5 independents_ - oo ooooeeomooooo 12 8,085 15 11,764 46
Grand Union-Sunrise_ oo -_-= 38 57,373 41 57, 545 .3

79. Continuing the Grand Union, Schaffer, and Sunrise grocery
store figures through 1962 is even more informative. Their total
five-year growth was only 2% in the nine upstate counties, and there
was a decrease of 21% in Nassau and Suffolk (CX 187, 211F, 270F;
RX 41).

C. RETAIL FOOD COMPETITION IN CITIES

80. Stores in one part of a city, depending on the number and
nature of nearby competitors, accessibility, parking facilities, and
density of population, may be outside of the trading area of stores
in other parts of the same city (e.g. Tr. 260-1; Tr. 843-4; Tr. 1667;
Tr. 1028; Tr. 1747).

81. Conversely, for every city named in the complaint, the evi-
dence shows that stores outside the city limits competed with stores
inside the city limits and that, in recent years, the stores built out-
side city limits have become very strong competitors of the down-
town food stores, e.g., Shop-Rite, Lloyd’s, Big V, Pantry Markets,
Albany Public Markets (suburban stores), Save-Way (suburban
stores), plus the suburban stores of A&P, First National, Food Fair,
Central Markets, and Victory, around many of the cities alleged in
the complaint (e.g., Tr. 1264-5, 1269; Tr. 13967, 1406-8; Tr. 1150-1,
1156-8, 1164 ; Tr. 2024-5, 2030-1).

82. The various Audit Bureau of Circulations reports set forth
“City Zones” which, for each city covered, include a contiguous area
extending beyond the city limits which “cannot readily be distin-
guished from the city itself” (Tr. 213, 216). Ilustrative of the con-
tiguous communities included in “City Zones” are the following :
Albany—Menands, Rensselaer, and parts of Colonie, Guilderland,
Bethlehem, and Bast Greenbush; Hudson—Greenport Center;
Kingston—East Kingston, Hurley, and Port Ewen; Newburgh—the
city of Beacon and part of Newburgh township; Schenectady—
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Scotia, Niskayuna, and parts of Rotterdam and Glenville; Troy—
Watervliet, Cohoes, Green Island, Wynantskill, part of Colonie, and
unnamed contiguous suburban areas in Saratoga County (CX 114,
p- 8; 119, p. 4; 112, p. 3; 122, p. 8; 107, p. 3; 99, p. 3; 104, p. 3;
&S, p. 4). A

83. The following 18 numbered subsections present a survey of
each of the 18 areas designated as cities in the complaint and named
as relevant markets within which to observe the effect or potential
effect of the mergers in question.

(1) Albany

84, The city of Albany (population 130,000; 383 food stores*)
is in Albany County, approximately 15 miles socutheast of Schenec-
tady and ten miles southwest of Troy. A bridge across the Hudson
River connects Albany and Rensselaer (CX 45). In 1958, the only
(Girand Union store in Albany was a Grand-Way Discount Center.
Schafler operated five stores within the city of Albany, one of
which opened in 1932 and had no checkout counters, and another
vwhich opened in 1940. The Grand-Way store was closed in April
1960: a new Grand-Way was opened in February 1961 (Tr. 7403
CX 20C; 145, p. 25 RX 41B). ,

5. In the period from 1959 through fiscal 1962, total Grand Union
grocery store sales decreased from $3 million to $2.3 million, and
three small-to-medium sized Schaffer stores, averaging 19 years old,
were closed. A Grand Union store was opened in 1960 only to be
closed in fiscal 1962 (Tr. 740; CX 29C; 145, p. 2; RX 41B8). The
1960 food sales of an independent, Albany Public Markets, were
approximately double Grand Union's grocery store sales in Albany,
and its sales increased substantially in 1961 (CX 234H, J; Tr. 1568~
1600).

86. A&DP was the leader in the Albany area prior to the acquisition
in question. By 1562, independents such as Albany Public Marlkets,
Star Markets, Carnevale, Trading Port, and Grand Cash had re-
placed A&P and the chain stores generally as the leading competitive
forces in the Albany arvea, which includes the city and nearby
suburbs in Albany and Rensselaer Counties (Tr. 1582-3; Tr. 1730-
1; Tr. 1587-8, 1598).

87. Since 1958, the overall selling space of food stores in the Al-
bany area increased between 30% and 40% since 1958. Grand Cash

«In this and subsequent findings, population figures are from 1960 Census of ljopuln-
tion, CX S0B-M, and number of food stores from 1958 Census of Business, (X TYH-Q.
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Markets, Food Fair, Central Markets, Acme, George’s Super Mar-
ket, Albany Public Markets, A&P, Shop 'N Save, and Star Markets
opened a total of 14 new stores in the city and the nearby suburbs
of Guilderland, Cohoes, Rensselaer, Delmar, Colonie, and Latham,
and GEX opened a discount center with a food department. Maxam
plans to open a discount center in the Albany area with a food
department of 20,000 square feet to be operated by Save-Way, a
growing independent originally based in Schenectady, and Albany
Public Markets is planning to open a 80,000 square foot store in
Latham (Tr. 118-9, 1133-6; Tr. 1910; RX 27; Tr. 1610; CX 2385H;
Tr. 1789; Tr. 1585-6, 1592-5, 1597-8; Tr. 751-2; Tr. 1955-7, 1961-5;
Tr. 2205-6; Tr. 2078-9).

88. Competition in the area where people in Albany shop for food
has substantially increased since the Schaffer acquisition (Tr. 1136,
1189-40; Tr. 756; Tr. 813-4, 823-4; Tr. 985, 1026-32; Tr. 1914-5;
RX 27).

(2) Amsterdam

89. The city of Amsterdam (population 28,800; 117 food stores)
is in Montgomery County, approximately 15 miles northwest of
Schenectady. In 1958, Grand Union and Schaffer each operated one
food store in Amsterdam, which were then, and are now, the only
stores of either company in the whole of Montgomery County. The
Schaffer store had been opened in 1943, and had no off-street parking
facilities. Sales of the Schaffer store decreased 45% between 1957
and 1962, and sales of the Grand Union store were less in 1962 than
in 1959 (Tr. 742; CX 29D; 145, p. 5; 211G; RX 41L).

90. Sales of Lou’s Supermarket, on the other hand, nearly doubled
between 1957 and 1960. South Side, an independent, opened a new
store in 1960, and Maxam plans to open a discount center in the
Amsterdam area, with a food department of 20,000 square feet to
be operated by Save-Way (CX 214 F-G, I-I{; Tr. 1927-8, 1940; Tr.
2078-9).

91. Downtown food stores in the city of Amsterdam compete with
food stores located in the suburbs, and the trading area of these
suburban stores includes parts of the city (Tr. 2178-4; Tr. 1800,
1804-5).

92. There is no evidence that there has been any lessening of
competition in the area where people in Amsterdam shop for food
(Tr. 999-1001; Tr. 1808-9).
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(3) Beacon

93. The city of Beacon (population 14,000; 83 food stores) is in
Dutchess County approximately 18 miles south of Poughkeepsie and
across the Hudson River from Newburgh. A ferry connects Newburgh
and Beacon. In 1958, Grand Union and Schaffer each operated one
store in Beacon. The stores were across the street from one another.
According to the evidence, this fact was a disadvantage to Grand
Union because it was competing with itself for the same trade.
There appeared to be little likelihood of attracting new customers
for Grand Union, and Schaffer customers might be lost. In fact,
sales of both the Grand Union and Schaffer stores have decreased
since the acquisition, particularly sales of the Grand Union store,
which declined nearly 50% between 1957 and 1962 (Tr. 158; CX 145,
p. 4; Tr. 745-6, 854-5; RX 41D).

94. A&P was in 1958, and remains, the leading food retailer in
the Beacon area. Since the acquisition, A&P renovated one store
and has opened another in Fishkill, which draws shoppers from
Beacon and has become the principal food store in the Beacon area.
The sales volume of that store was estimated at four times. that of
either the Schaffer or Grand Union store in Beacon. A new store
was opened by one independent, and another increased its profits.
Very large new stores have been opened since 1958 near Newburgh
and Poughkeepsie, which draw customers from Beacon (Tr. 1757,
1770-1, 1328, 1775; CX 157-60; Tr. 1439 749-50, 752-3, 2529-31,
186-7; CX 94, p- 3)

95. Competltlon in the area where people in Beacon shop for food
has substantially increased since the Schaffer acquisition (Tr. 1831-
2).

(4) Highland

96. Highland is not a city but a small village in Ulster County
directly across the Hudson River, by bridge, from Poughlkeepsie,
and approximately 18 miles south of Kingston. Highland is too small
for any Census food store or population data. People from Highland
shop in the Kingston and Poughkeepsie areas, and people from
Ohioville, Clintonville, and Milton and other surrounding places shop
in food stores in Highland (CX 54, 94, p. 8; Tr. 1970-1, 1305, 1173~
4).

)97. In 1958, Schaffer operated a small store in Highland with no
check-out counters and off-street parking for only ten cars; it was
closed in 1958. Grand Union also operated a store in Highland which
has increased its sales. Since the acquisition, many new food stores
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have been opened in the general area in which people in Highland
shop for food (CX 29F; RX 41M; see discussion of Kingston and
Poughkeepsie).

98. Competition was more vigorous at the time of the hearings
than in 1958 in the area where people in Highland shop for food
(see Tr. 1970-1, 1305; CX 94, p. 3; see also Tr. 867, 874-6; 2026,
2080, 1147, 1155-7, 1163-5, 1297, 1308-9, 749-50, 7528, 756, 8134,
823-4, 2529-31).

(5) Hudson

99. The city of Hudson (population 11,000; 42 food stores) is in
Columbia County, 28 miles south of Albany. A ferry at Hudson
crosses the river to Athens in Greene County. In 1958, Schaffer and
Grand Union each operated a food store in Hudson. The Schaffer
store was small, 16 years old, and had no off-street parking. The
combined sales of the Grand Union and Schaffer stores in Hudson
were less in 1962 than in 1959; they fell off sharply when Victory
Markets opened a store near Hudson in 1962 (CX 51, CX 112, p. 3;
Tr. 740; CX 29G; RX 18; CX 145, p. 3; RX 41C; see Tr. 1264-5;
CX 110C).

100. A&P was the price leader in Hudson in both 1958 and 1962.
The downtown area of Hudson is old and stores are moving to the
suburban and residential areas. First National has the prime store
location in Hudson, and opened a new supermarket in Chatham
about 15 miles from Hudson, which advertises in the Hudson news-
paper. Victory Markets opened a large, new supermarket in 1962
about one mile outside the Hudson city limits, and has taken away
business from the downtown Hudson stores. The only independent
store witness from Hudson had a smail increase in sales since the
acquisition (Tr. 1250, 1252, 1255-6, 12645, 1266-9; CX 110C).

101. Competition in the area where people in Hudson shop for
food has increased since the Schaffer acquisition (Tr. 1265-7).

(6) Kingston

102. The city of Kingston (population 29,000; 116 food stores)
is in Ulster County where a bridge crosses the Hudson River to
Rhinebeck in Dutchess County. People from Iingston shop in food
stores in Port Ewen and other nearby areas, and people from sur-
rounding communities, such as Saugerties, Highland, and Red Hook,
shop in Kingston (CX 49; Tr. 2016, 873-4, 1150, 1160-1, 1970-1,
1632-3).

379-702—71——66
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103. In 1958, Grand Union operated two food stores in Kingston
and Schaffer operated one, which was then ten years old. Since the
acquisition, sales of each of the three stores have decreased substan-
tially and one Grand Union store was closed in 1962 (Tr. 743; CX
145, p. 13; RX 41M). The former Schaffer store is across the street
from an independent, Gevernor Clinton Market, which since 1957
has steadily increased its sales, more than doubled its profits, and
was 1ecent1y enlarged (Tr. 743; CX 145, p. 13; RX 41M; Tr. 1923;
CX 255G ; RX 28).

101. The downtown shopping area of Iungst.on has declined in
importance and most of the successful stores in the Kingston area
are now in the suburban areas. The independent Shop-Rite market
(Big V) opened in 1962 on the outskirts of Kingston, had initial
sales at an annual rate of over $4,000,000 and has replaced A&P as
the price leader, even though A&P has opened new stores. Pantry
Markets opened in 1960 in Port Ewen, just south of Kingston, and
sales for its first three months of operation were at a similar rate
anc have grown since. In addition, the Rosendale Food Center, an
Jnctependent opened in 1961 near Kingsto: n; Food Fair, entering the

rea for the first time, opened a large store in 1962 between ngsi..on
and Saugerties; and Big Scot, a discount store near Kingston, has
recently added a food department (Tr. 1148, 1150-1, 1156-7, 11645,
1151, 1160-1, 867, 2022-5, 1978, 1980-1; CX 258F-G; RX 29; Tr.
895, 900—1 1408, 753; CX 121B; Tr. 861).

105. Compe ition in the area where people in Kingston shop for
food has substantially increased since the Shaffer acquisition (Tr.
867, 874-6, 2026, 2030, 1147, 1155-7, 1163-5, 855-61; see RX 29-30).

() Newburgh

106. The city of Newburgh (population 81,000; 130 food stores)
is in Orange County across the Hudson River from Beacon. There
is a ferry between Newburgh and Beacon. At the time of the ac-
cuisition, Grand Union operated one store in Newburgh and Schaffer
operated two, one of which was 15 years old and had no check-out
counters or parking lot; it was closed in August 1958. Aggregate
Grand Union and Empire store sales had declined 37% by 1962
(Tr. 743: CX 29E; 145, p. 8; RX 41H).

107. A&P vwas the leading food retailer in the Newburgh area in
1958, but by 1962 the leading companies were Lloyd’s, Big V and
A&P. Big V opened just south of Newburgh in March 1960, and
sales for the first ten months of operation were almost equal to the
total sales of both Grand Unien stores for the full year 1960. Llovd’s
huge discount center (232,000 sq. ft.) opened outside Newburgh
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November 1961, and A&P has also opened a new supermarket out-
side Newburgh since the acquisition. Moreover, Big V is planning to
open another store in Orange County near Middletown, where
Lloyd’s has another discount center. The downtown shopping area of
Newburgh is declining with this trend to suburban stores, and people
from Newburgh and surrounding communities shop for food in these
new stores (Tr. 1148, 1151, 1439-40; see RX 8, 4, 6, 8; Tr. 1630;
compare CX 236F-G with CL 145, p. 8; Tr. 1156-7, 182.)‘6, 1882—3,
1437-40, 2556-9, 161; RX 4, 6, 8).

08. Competition in the area where people in Newburgh shop for
food has substantially increased since the Schaffer acquisition (Tr.
142940, 1147, 1155-7, 1163-5; see RX 34, 6, 8).

(8) New Paltz

109. New Paltz is not a city but a small village in Ulster County
(pepulation 3,000; 6 food stores). It is about 16 miles south of
Kingston and eight miles west of Iighland, where a bridge crosses
the Hudson River to Poughlkeepsie. It is within the circulation areas
of the Newsburgh-Beacon, Poughkeepsie, and Kingston newspnpérs,
and people from New Paltz shop for food in Walden in Orange
County and other nearby places such as Port Ewen near Iungaton
nnd Pou«rhkeepsie (Tr. 2187, 1970, 1978; CX 107, p. 8; 94, pp. 3, 73

122, vp. 3, 5).

110, At the time of the acquisition, Grand Unicn operated a small
store and Schafler had one store in New Paltz. Grand Union had
leased a new store, not yet under construction; it tried but could
not cancel the lease, and its old store was closed in December 1958
upon the opening of the new store. A&P has acquired a location in
New Paltz since the acquisition, and a number of new stores have
opened in the general area where people in New Paltz shop for
food (Tr. 845-7, 85+5; CX 88-40C; 94, p. 3; 122, p. 3; 145, p. 13;
see discussion of Kingston and Poughkeepsie).

111. No witness was called from New Paltz. However, competition
was more vigorous at the time of the hearings than in 1958 in the
area v'hero people in New Paltz shop for food (see Tr. 1970-1,
2187; CX 94, p. 83 122, p. 3; see also Tr. 867, ST4-6; 2026, 2030,
1147, 1155-(, 1163-5, 1439-40, 1297, 1308-9, rig 50, 752-3, 756,
2529-31, 813-4, 823—4; RX 29).

(9) Poughkeepsie

112. The city of Poughkeepsie (population 38,000; 149 fcod stores)
is in Dutchess County, 18 miles north of Beacon and seven miles
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north of the village of Wappingers Falls (CX 54). A bridge con-
nects Poughkeepsie and Highland. In 1958, Grand Union and Schai-
fer each operated one grocery store in Poughlkeepsie, and Grand
Union also operated a Grand-Way Discount Center in the city. The
Schaffer store was opened in 1937 and has parking for only twenty
cars. Grand Union and Schaffer also operated one store each at the
time of the acquisition in that part of the town of Poughkeepsie
which is outside the city limits, and Grand Union opened another
store in that area in November 1958. Sales of the Grand Union
grocery store in Poughkeepsie declined about 20% between 1958 and
1962, and sales of the Schaffer store also declined (Tr. 741; CX
29D 145, p. 4; RX 41D).

113. New entries in the Poughkeepsie area since the acquisition:
include two A&P stores (ome a block and a half from the Schafler
Main Street store and the other in the trading area of the Schaffer
Market Street store), Food Fair (between Poughkeepsie and Wap-
pingers Falls) and Stop & Shop (a new Bradlee’s discount center
across the street from the new Food Fair). Stop & Shop expects
sales of over $2,000,000 in the food section of the Bradlee’s store.
Pantry Markets, Lloyd’s, and Shop-Rite (Big V) have plans to open.
new markets in the Poughkeepsie area (Tr. 749-50, 752-3, 1301-2,
9206, 2529-31, 1836, 1982, 2556-9).

114. People from Poughkeepsie and Wappingers Falls shop for-
food in the new suburban stores described above and people from
Highland, Hyde Park, and the town of Poughkeepsie shop in the
city of Poughkeepsie (Tr. 1456-8, 1462-3, 1286, 1305, 749-50; CX
94, p. 3). Competition was more vigorous at the time of the hearings
than in 1958 in the area where people in Poughkeepsie shop for food
(Tr. 1147, 1155-7, 1163-5, 1207, 1308-9, 8134, 8234, T49-50, 752-3,
756, 2529-31).

(10) Red Hook

115. Red Hook is not a city but a small village (population 1,700;:
too small for Census food store data) in Dutchess County approxi-
mately 20 miles north of Poughkeepsie and five miles north of the
Kingston-Rhinecliff Bridge. People from Red Hook shop for food
at the new Shop-Rite store near Kingston, in Rhinebeck, and in Pough--
keepsie. In 1958, Grand Union and Schaffer each operated one store
in Red Hook. The Schaffer store was opened in 1937 and was closed
in January 1960; Red Hook is trying to condemn the premises as
unsightly. Sales of the Grand Union store in 1962 were slightly less:
than in 1960 (CX 49, 54; Tr. 1632-3, 1950, 1952-3; CX 94, p. 35
192, p. 8; Tr. 741, 862; CX 145, p. 4; RX 41D).
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116. No witness from Red Hook testified at the hearings. There
are, however, sales and profit figures for one independent store in
Red Hook. The figures show that sales and profits of that store have
increased since the acquisition. Since the acqulsltlon, a number of
new food stores have been opened in the general area in which people
in Red Hook shop for food (CX 175-6, 224B, F; see discussion of
Kingston and Poughkeepsie).

117. Compet1t10n was more vigorous at the time of the hearings
than in 1958 in the area where people in Red Hook shop for food
(Qee Tr. 1632-8; CX 94, p. 3; 122, p. 8; see also Tr. 867, 874-6, 2026,

030, 1147, 1155—7 1163-5, 1297 1308—9 749-50, 752-3, 756 2529-31,
813—4, 823-4; RX 29-30).

(11) Saratoga Springs

118. The city of Saratoga Springs (population 16,600; 41 food
stores) is in Saratoga County, about 21 miles north of Schenectady
and 33 miles from Albany. In 1958, Grand Union and Schaffer each
operated one grocery store in Saratoga Springs. Aggregate sales de-
clined slightly between 1959 and 1962 (CX 119, p. 2; 145, p. 10;
RX 41J).

119. The only local witness, who had a store just outside the city
limits, testified that there is a food store on “nearly every corner”
and that the price leader is A&P. In 1961, Central Markets opened
a new store within a half-block of the former Schaffer store several
times the size of that store. The residential area outside the city
limits is growing and people from Saratoga Springs shop for food
in suburban stores which compete with downtown food stores. People
from Ballston Spa and surrounding areas shop for food in Saratoga
Springs (Tr. 528, 525, 570; CX 46; Tr. 1908; RX 27; compare Tr.
758 & 525 with CX 29D; Tr. 524, 561, 571, 843-4).

120. Competition in the area where people in Saratoga Springs
shop for food has substantially increased since the Schaffer acquisi-
tion (Tr. 1914-5; see Tr. 559-62).

(12) Saugerties

121. Saugerties is not a city but a village (population 4,300; 27
food stores) in Ulster County, about 13 miles north of Kingston.
Food stores in Saugerties advertise in the Kingston newspaper, and
people from Saugerties shop for food in the Kingston and Port
Ewen areas and people from surrounding areas shop for food in
Saugerties. In 1958, Grand Union and Schaffer each operated one






