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Order requiring a New York City marketer of "Vitasafe" vitamin capsules
to cease making false and exaggerated claims concerning the effcacy of
their vitamin products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by said Act , the
Federal Trade Commission , having reason to believe that DorIar
Vitamin Plan, Inc., a corporation, and Vitasafe Corporation, a
corporation, and Samuel Josefowitz, Gerald Glaeser, Adolf W.
Goldschmidt, individually and as offcers of said corporations, and
Henry D. Cohen , Benjamin W. Lerner , Leon Potash and William
II Sylk , individually, and Maxwell Sackheim-Franklin Bruck
Inc. , a corporation , and Robert Sackheim , individually and as an
offcer of said corporation , hereinafter referred to as respondents
have violated the provisions of said Act, and it appearing to the
Commission that a proceeding by it in respect thereof would be in
the public interest , hereby issues its complaint stating its charges
in that respect as follows:

PARAGRAPH 1. Respondent Dollar Vitamin Plan , Inc. , is a corpo-
ration organized and existing under the laws of the State of New
York with its offce and principal place of business at 23 West
61st Street , in the city of X ew York , State of K ew Yark.

Respondent Vita safe Corporation is a corporation organized
and existing under the laws of the State of New York with its
offce and principal place of business at 23 West 61st Street , in the
city of New York, State of Xew York. It is a wholly owned sub-
sidiary of Dollar Vitamin Plan , Inc.

Respondents Samuel Josefowitz , Gerald Glaeser , and Adolf W.
Goldschmidt are offcers of the corporate respondents Dollar Vit-
amin Plan , Inc. , and Vitasafe Corporation and each participates
in the formulation , direction and control of the acts and practices
of said corporations including the acts and practices hereinafter
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set forth. Their address is the same as that of said corporate res-
pondents.

Respondents Henry D. Cohen , Leon Potash , Benjamin W. Ler-
ner and Wiliam H. Sylk were formerly offcers of Vitasafe Cor-
poration during which time they actively particpated in the for-
mulation , direction and control of the policies of said corporation
in connection with the acts and practices hereinafter set forth.
The address of respondents Leon Potash and Henry D. Cohen is
19 West 61st Street in the city of New York, State of New York.
The address of respondent Benjamin W. Lerner is 362 Brookway
Road , in the city of Merion , State of Pennsylvania. The address of
respondent Sylk is 400 Bryn Mawr Avenue , in the city of Bryn
Mawr , State of Pennsylvania.

Responent :vaxwell Sackheim-Franklin Bruck, Inc. , is a cor-

poration organized and existing under the laws of the State of

Kew York with its offce and principal place of business at 545
Madison A venue in the city of X ew York , State of New York.

Respondent Robert Sackheim is an offcer of the corporate res-
pondent, Maxwell Sackheim-Franklin Bruck, Inc., and for-
mulates , directs and controls the acts and practices of said corpo-
ration , including the acts and practices hereinafter set forth. His
address is the same as that of said corporate respondent.

PAR. 2. Respondents Dollar Vitamin Plan , Inc. , Vita safe Corpo-
ration, Samuel Josefowitz, Gerald Glaeser and Adolf W. Gold-
schmidt are now , and for some time last past have been , engaged
in the advertising, promotion , sale and distribution of prepara-
tions containing ingredients which come within the classification
of drugs as the term "drug" is defined in the Federal Trade Com-
mission Act.

The designations used by said respondents for said prepara-
tions , the formulae thereof and directions for use are as follows:

1. Designation: Vita safe Capsules for Men.

F oTmula:
Vitamin A
Vitamin Bl
Vitamin B

Vitamin Bo

Vitamin B
Vitamin C

Vitamin D
Vitamin E -
Cho1ine Bitartrate

Inositol

----

500 USP Units
5 mg.

5 mg.

0 mg.

2 mcg.

75 mg.

000 USP Units
2 LU.

31.4 mg.
15 mg.
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Directions:

Rutin -- -
Sodium Caseinate

(18 Amino Acids) -- - - 

- -

Lemon Bioflavonoid Complex
Niacinamide -

- -

Calcium Pantothenate
Folic Acid -
Calcium -
PhosphoruS' -
Iron
Copper
Manganese
Potassium
Zinc -
Magnesium
Sulfur
One Capsule Daily.

10 mg.

- - - - - - -

100 mg.
5 mg.

40 mg.

4 mg.

0.4 mg.
75 mg.

58 mg.

30 mg.
45 mg.

5 mg.

2 mg.

5 mg.

3 mg.

22 mg.

2. Designation: Vitasafe Capsules for Women
Formula:

Directions:

Vitamin A
Vitamin Bl --
Vitamin B2 

Vitamin Bo

Vitamin Bu
Vitamin C
Vitamin D
Vitamin E
Vitamin K -

- -

Choline Bitartratc
Inositol -
d l Methionine -
Glutamic Acid 
Lemon Bioflavonoid Complex
Liver -
Niacinamide - - 

- - - - - -

Calcium Pantothenate
Folic Acid
Calcium -
Phosphorus - - -
Iron -
Cobalt -
Copper -
Manganese -
Molybdenum -
Iodine - -
Potassium
Zinc - 
Magnesium
One Capsule Daily.

500 USP Units
5 mg.

2 mg.

5 mg.

3 mcg.

100 mg.

000 1:SP Units
3 J.U.

05 mg.

30 mg.

10 mg.

10 mg.

50 mg.
5 mg.

5 mg.

25 mg.

4 mg.

3 mg.

50 mg.

39 mg.

30 mg.

04 mg.

0.45 mg.
5 mg.

OJ mg.
1 mg.

2 mg.

5 mg.

3 mg.
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PAR. 3. Respondents Do1lar Vitamin P!'an , Inc. , Vitasafe Corpo-
ration, Samuel Josefowitz, Gerald Glaeser and Adolf W. Gold-

schmidt cause the said preparations , when sold , to be transported
from their place of business in the State of New York to purchas-
ers thereof located in various other States of the United States
and in the District of Columbia. Said respondents maintain , and
at a1l times mentioned herein have maintained , a course of trade
in said preparations in commerce , as "commerce" is defined in the
Federal Trade Commission Act. The volume of business in such
commerce has been and is substantial. Respondents Henry D.
Cohen , Benjamin W. Lerner, Leon Potash and Wiliam H. Sylk
have engaged in the business described in Paragraphs Two and
Three above and have participated in the acts and practices her-
ein described.
Respondent Maxwe1l SackheirL-Franklin Bruck, Inc. , is now

and for some time last past has been the advertising agency of
Vitasafe Corporation. Respondents Maxwe1l Sackheim-Franklin
Bruck , Inc. , and Robert Sackheim now prepare and place, and for
some time last past have prepared and placed , for publication , ad-
vertising material , including the advertising hereinafter referred
to, to promote the sale of said preparation. In the conduct of their
business, at a1l times mentioned herein, said respondents have

been in substantial competition in commerce , with other corpora-
tions , firms and individuals in the advertising business.

PAR. 4. In the course and conduct of their businesses, respon-
dents have disseminated , and caused the dissemination of , certain
advertisements concerning said preparations, by the United
States mails and by various means in commerce , as "commerce" is

defined in the Federal Trade Commission Act , including but not
limited to , advertisements inserted in newspapers , magazines and
other advertising media, and by means of circulars and bro-
chures , for the purpose of inducing and which were likely to in-
duce , directly or indirectly, the purchase of said preparations;
and have disseminated , and caused the dissemination of , adver-
tisements concerning said preparations by various means , includ-
ing but not limited to the aforesaid media , for the purpose of in-
ducing and which were likely to induce , directly or indirectly, the
purchase of said preparations in commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAR. 5. Among and typical of the statements and representa-
tions contained in said advertisements disseminated as hereina-

bove set forth are the following:
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Important Nutritional Discoveries. . . AT LAST! Here s the eJectrifying
news you ve hoped for! Here at last you are offered a new improved formula
that is truly comprehensive. . .

Many of these folks even tried brand after brand of less comprehensive
preparations without getting the benefits they hoped for! Then they discov-

ered the new improved Vitasafc formula-one that realIy worked for them!
For in every single hjgh potency capsule are 27 precious ingredients (29
under Women s plan).

THE MAGIC POWER OF VITAMINS , MINERALS AND LIPOTROPIC
FACTORS TO RECHARGE YOUR BODY WITH YOUTHFUL ENERGY
'" * 0; THINK OF IT! If you arc weak , tired and run down, just one high-
potency Vita safe Capsule a day can make a wor1d of difference in the way
you feel. How is it possible? Because every Vitasafe Capsu1e contains ALL
the vitamins and minerals you may nced to help you retain youthful pep and
vigor pluii new important factors: . , . Lemon Bioflavonoid Complex that
helps build your resistance to colds and infection.

Are you giving your wife the companionship she craves? . . . Are you
giving her what she most expected on the day that you married her? . . . Or
are you always "too tired" at the end of a day s work? . . . If so, your condi-
tion may simply be due to an easily corrected vitamin and mineral deficiency
in your diet.

OUR FIGHTS HAVE TVRNED TO KISSES! '" *' *' It' s hard to believe
that my wife and I used to fight. . . . To correct this condition, each of us
started taking Vita safe High Potency Capsules-just one a day. It wasn t too

long until we began to notice the difference. We had more pep, more energy
and our dispositions improved. Instead of fighting, we were back in each

other s arms-just as we were on our honeymoon.

HE MADE ME FEEL LIKE A BRIDE AGAIN' , , Its hard for me to
believe that a few weeks ago I actual1y thought about leaving my husband!
He had become so nervous and irritable-so cross' with the children and me
that there was just no living with him. He was always "too tired" to do
anything. . . Just when things looked blackest, we learned about the famous
Vita safe Plan through an ad in our newspaper. . . naturally, we sent for 
trial month's supply. What a difference it has made! Vita safe High-Potency
Capsules have helped snap back Jim s youthful vigor and vim. I'm so happy,
I feel like a bride again!

ADVICE TO TIRED MEN * * * If you suffer from a lack of pep, energy
and vitality due to a nutritional deficiency, you may be helped by the special
High-Potency Vita safe Formu1a for men. Simply check the Men s Formula
box in the coupon for your trial supply.
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Psst . . . didn t you know-SHE' S HIS WIFE , NOT HIS MOTHER!
'" '" '" Imagine how embarrassed I was when I realized that they were talk-
ing about Jane. There she sat, looking all worn out. . . not having any fun.
Those tired sagging lines in her face made her look years o1der, and she
seemed nervous and irritable. . . to 100k at her now, you d never guess she
was one of the younger women in the room. . . Jane had nothing to lose
and at my suggestion, she sent in the coupon. Well, I wish you could have
seen her- at the party last night! Jane was a changed woman. . . dynamic
and energetic and looking years younger.

For men and women approaching, or jn the middle years , an adequate sup-
ply of vitamins in their diets is vitaL Not on1y for energy and vibrant good
health, but also to ward off the aches , pains and ailments ccmmon through
the middle years , many of them "triggered" by prolonged and often hidden
malnutrition. For the middle aged are particular1y prone to malnutrition for
many reasons. . . . If you are over 35 , do not fail to take your daily supply
of vitamins and minerals.

LADIES , AT LAST! A COMPREHENSIVE FORMULA PREPARED
TO MEET THE SPECIAL NEEDS AND PROBLE)!S OF WOMEN!
* '" '" Thousands of women who once felt tired , run-down and irritable vic-
tims of nerve-wracking headaches, frequent colds , moods of melancho1ia and
depression women who suffered the torment of periodic upsets and women
who approached the transitiona1 period of the menopause with neurotic fears
and anxieties. . . who dreaded the advance of premature old age. . all
these women are now bursting with new radiant health and vitality-enjoy-
ing new-found serenity and happiness because of the exclusive new formula
now contained in Vita safe Capsules for Women.

Two new improved Vita safe formulas-Formula for Men-Formula for
Women-Kow Include BRAIN FOOD and ANTI- COLD Factors! IN JUST
30 DAYS YOU TOO MAY EXPERIENCE NEW MENTAL AND PHYSI-
CAL VIGOR AND VITALITY-thanks to a remarkable new nutritional for-
mula! . . . Like you, perhaps , these men and women always felt tired , run-
down and listless. . . plagued with headaches , insomnia and depression. They
often found it diffcult to cope with their jobs and daily problems without suf-
fering from nervous tension and anxiety. They became forgetful-unable to
concentrate without feeling mental strain. . . If you , too , suffer any of the
distressing symptoms due t9 faulty nutrition , you can now look forward to a
radiant new outlook on life. . .

Now included in the effective Vita safe formu1a is an uncommon 100% pure
natural nutrient concentrate- Glutamic Acid-the only one actually known
to science which may nourish the human brain cel1s! Men and women who
took this vital substance under careful medical supervision , actual1y demon-
strated keener intelligence and increased mental alertness.. In addition
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each Vita safe Capsule
Complex recommended
fection.

now contains wonder lworking Lemon Bioflavonoid
by doctors to build resistance against colds and in-

PAR. 6. Through the use of said advertisements , and others sim-
Uar thereto not specifically set out herein , respondents have rep-
resented and are now representing, directly and by implication
that:

1. Vitasafe Capsules are a new medical and scientific discovery
and achievement;

2. Vitasafe Capsules for Men are uniquely and distinctively
suited to the needs of men;

3. Vitasafe Capsules for Women are uniquely and distinctively
suited to the needs of women;

4. Vitasafe Capsules wil be of value in the prevention of colds

and other infections;
5. Vitasafe Capsules for Women will be of value to women in

the treatment, relief and prevention of melancholia, discomfort
due to menstruation and fears and anxieties arising from the
onset and contemplation of menopause and old age;

6. Persons over 35 years of age have a particular need for Vi-
tasafe Capsules;

7. Vitasafe Capsules increase and stimulate sexual vitaliy and

activity;
8. The use of Vitasafe Capsules and each ingredient therein

wi1 be of benefit in the treatment and relief of tiredness , weak-
ness, nervousness, irritability, depression, headaches, insomnia
anxiety, lack of strength , energy, vitality and initiative, loss of

happiness , loss of a sense of well being, and appearing and feel-
ing older than one should;

9. The use of Vitasafe Capsules wil increase a person s intel-
ligence, mental alertness, abilty to concentrate , and power to re-
member.

PAR. 7. In truth and in fact:

1. Vita safe Capsules are not a new medical or scientific discov-
ery or achievement;

2. Vitasafe Capsules for Men are not uniquely or distirictively
suited to the needs of men;

3. Vitasafe Capsules for Women are not uniquely or. distinc-
tively suited to the needs of women;

4. Vitasafe Capsules wil not be of value in the prevention of

colds or other infections;
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5. Vitasafe Capsules for 'Women wil not be of value to women
in the treatment, relief or prevention of melancholia , discomfort
due to menstruation , or fears or anxieties arising from the onset
or contemplation of menopause or old age;

6. Neither adults past 35 years of age nor adults of any other
age group have a special need for Vitasafe Capsules;

7. Vitasafe Capsules wil not increase or stimulate sexual vital-ity or activity; 
8. The use of Vitasafe Capsules wjl not be of benefit in the

treatment or relief of tiredness , weakness , nervousness , irritabil-
ity, depression, headaches, insomnia, anxiety, lack of strength

energy, vitality or initiative, Joss of happiness , loss of a sense of
welI being, or appearing or feeling older than one should , except
in a smalI minority of persons in whom such symptoms are due to
a deficiency of Vitamin B, (Thiamine Mononitrate), Vitamin B,
(Riboflavin), Vitamin C (Ascorbic Acid), or Niacinamide. AlI the
remaining ingredients in Vitasafe Capsules are of no benefit in
the treatment or relief of said symptoms;

9. The use of Vitasafe Capsules wjl not increase a person s in-

tellgence , mental alertness , ability to concentrate , or power to re-
member.

Therefore, the advertisements set forth and referred to in Par-
agraph Five were and are misleading in material respects and
constituted, and now constitute , false advertisements as that term
is defmed in the Federal Trade Commission Act.

PAR. 8. Through the use of the statements in the aforesaid ad-
vertisements , and others similar thereto not specificalIy set out
herein , respondents have also represented , and are now represent-
ing, directly and by implication to persons of both sexes and alI
ages who experience feelings of tiredness, weakness nervous
ness, irritability, depression, headaches , insomnia, anxiety, lack

of strength , energy, vitality and initiative, loss of happiness, loss

of sense of welI-being, and appearing and feeling older than one
should, that there is a reasonable probability that they have
symptoms which wil respond to treatment by the use of the
aforementioned preparations. In the light of such statements and
representations , said advertisement are misleading in a material
respect and therefore constitute false advertisements as that term
is defined in the Fedcral Trade Commission Act, because they fail
to reveal the material facts that in the great majority of persons
or of any age , sex or other group or class thereof, who experience
the symptoms of tiredness, weakness, nervousness , irritability,
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depression, headaches, insomnia, anxiety, Jack of strength, en-
ergy, vitality or initiative , Joss of happiness, loss of a sense of
well-being, or appearing or feeling older than one should, such
symptoms are not caused by a deficiency of one or more of the nu-
trients provided by Vita safe Capsules, and that in such persons

the said preparations wil be of no benefit.
PAR. 9. The dissemination by the respondents of the false ad-

vertisements , as aforesaid , constituted , and now constitutes , unfair
and deceptive acts and practices in commerce, in violation of Sec-

tions 5 and 12 of the Federal Trade Commission Act.

Mr. Joel P. Stern and Mr. Daniel J. Manelli supporting the
complaint.

Mr. Milton A. Bass and Mr. Solomon H. Friend of Bass &
FTiend New York, N. , for respondents.

INITIAL DECISION BY JOSEPH W. KAUFMAN , HEARING EXAMINER

JUNE 15, 1965

Summary
The above entitled proceeding, D. 8636 , and a companion pro-

ceeding, D. 8637 (p. 985 hereinJ, were commenced under S 5 and
S 12 of the Federal Trade Commission Act, and involve alleged
deceptive advertising of vitamin products. Complaints in these two
proceedings issued on August 11 , 1964.

In a Food and Drug injunction action commenced in a United
States District Court on August 17 , 1964 , the respondent vitamin
companies in the two present proceedings and respondent Cohen
as well as other parties not respondents here , were placed under
an injunction, by a temporary restraining order of that date and
a preliminary injunction of September 29 , 19G4 , in respect to mis-
branding of the products involved in the present proceedings.

There was also , as later appeared herein , a prior in rem action in
respect to said products, and labeling, resulting in a decree of

condemnation by the District Court following an opinion dated

January 24 1964. An appeal from the preliminary injunction , and
prior condemnation decree , was taken to the United States Court
of Appeals , Third Circuit.

Counsel for present respondents , who were counsel for defend-
ants in the court litigation, asked for continuances herein in

order to await the decision of the Court of Appeals. Continuances
were granted , but the hearing was finally set to commence on
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March 1 , 1965. On May 27 , 1965 , long after completion of the tes-
timony herein , an opinion of the Court of Appeals was filed in ef-
fect affrming the District Court, with some modification of litle

comfort to respondents here.
Shortly prior to the commencement of hearings herein, res-

pondents' counsel advised that they would offer no medical ex-
perts in their defense, explaining that they would state their posi-
tion at the commencement of the hearings. At the opening of the
hearings , in New York, they made an oral motion for dismissal
(TR 4), urging for the first time that the Commission was barred
from proceeding in view of the Food and Drug injunction action
and the prior in rem action. Counsel also stated on the record
that, in addition to refraining from offering expert testimony, as
announced prior to the hearing, respondents would not even

cross-examine complaint counsels ' expert witnesses (TR 61).
Counsel further stated on the record that , allegedly in order to

put the present proceedings in line with precedents relied on by

them , respondents amended the answers interposed in both pro-
ceedings so as to admit, in effect , all non-medical allegations
including individual control and responsibility (TR 11, 13, 30).

In the alternative , counsel requested a continuance pending hand-
ing down of the Court of Appeals decision.

The examiner reserved decision on the motion to dismiss unti
after the hearing (TR 58), on the ground that it was a late hour
(TR 53) to raise this question , and with the thought that, there
being so few witnesses to be called , all of them the Commission
the record might as well be completed in any event (see TR 56).
The hearing proceeded accordingly. The only witnesses called, all

by the Commission, were the two minor non-medical witnesses
(Sylk and Lerner), heard in New York , and three medical wit-
nesses , heard in Washington , D. , but not cross-examined by res-
pondents ' counsel , who appeared , however, by one of their asso-
ciates.

Details as to matters referred to in this Summary, and as to
other matters , are stated below under appropriate captions.

Informal Consolidation of Two Proceedings

The respondent vitamin companies in this and the accompany-

ing proceeding are closely related and appear by the same attor-
neys , Bass & Friend , Esqs. , who represent all the respondents of
both proceedings (including Sackheim of the advertising agency),
except the advertising agency itself and except the two minor in-
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dividual respondents (Sylk and Lerner). Although the two pro-
ceedings were never formally consolidated, they have, with the
consent of counsel, been handled together for prehearing pur-

poses and were finally tried together.

Respondent Advertising Agency (Prior Dismissal)
It turned out prior to hearing that there was no advertising

company bearing the name set forth in the complaint, to wit
Maxwell Sackheim-Franklin Bruck, Inc., that the name had
been changed to something quite different over two years before
issuance of the complaint, and that the corporation was taken
over by entirely new people who, at the time the complaint was
issued , no longer even dealt in vitamin products. A motion was
made on September 30, 1964, through attorneys other than
Bass & Friend , to dismiss the complaint insofar as it was directed
against said advertising corporation. The motion was supported
by an affdavit. Complaint counsel submitted an answer stating
that they were "not opposed " although they did not consent to

granting the motion and declined to do so. The examiner did not
regard the supporting affdavit as suffciently comprehensive and
by order of November 6, 1964 , required an additional affdavit
with further specified details , which was forthcoming, whereupon
the motion was granted. The examiner, by order of
November 30, 1964 , also required an amended notice of ap-
pearance to reflect properly the corporate change of name, which
was also forthcoming.

Pursuant to 6 (e) of the Rules of this Commission, the
granting of the motion is taken into account in this decision.

Advertising Agency s Offcer Sackheim (Prior Dismissal)
A motion was made by Bass & Friend , Esqs. , representing Rob-

ert Sackheim , named individual1y and as an offcer of said adver-
tising corporation , to dismiss the compliant insofar as it was di-
rected against him individually. Apart from the unopposed dis-
missal in favor of the advertising agency, obtained by its attor-
neys , it turned out, on Sackheim s uncontradicted affdavit , that
he had never had anything to do with creating the advertising
copy here in question and that he did not in any way formulate
direct or control the practices complained of, nor had he done so.
It was also shown by the affdavit that he had left the advertising
agency two years prior thereto, and that he was presently en-

gaged , and had been for some time , in selling offce supplies. Com-
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plaint counsel filed an answer of September 28, 1964, opposing

the motion. The hearing examiner certified the matter to the Com-
mission on December 9 , 1964 , setting forth the facts , and recom-
mending the granting of the motion , particularly in view of
Sackheim s offer to submit to compliance procedure. The Commis-
sion dismissed the complaint on January 6 , 1965 , after obtaining
a short affdavit from Sackheim of intent to comply if he should
return to the advertising business.

Thus the former offcer of the advertising agency, as well as
the advertising agency itself, were taken out of the proceedings
prior to hearing.

Respondent Cohen (Prior Dismissal Denied)

motion was made, on papers dated January 12 and
January 14, 1965, by Bass & Friend, Esqs., to dismiss as to

respondent Cohen on the latter s affdavit purporting to show that
he had had nothing to do with the alleged acts constiuting al-
leged violation. This motion was opposed by complaint counsel by
their signed statement of January 25, 1965. Despite a

rather strong showing by the supporting affdavit , the examiner
denied the motion on January 27, 1965, on the ground
that the true facts could be ascertained with reasonable certainty
only after opportunity for cross-examining Mr. Cohen.

Other Respondents (Including Sylk and Lerner)
There were no motions to dismiss , or for other relief, as to the

remaining individual respondents in this and the accompanying
proceeding.
Four of them , represented by Bass & Friend, are alleged

offcers or principals of the respondent vitamin companies , or one
or more of them , as follows:

Potash D. 8636 and D. 8637
Goldschmidt D. 8636 and D. 8637
J osefowitz D. 8636Glaeser D. 8636
There are two others , as follows:Lerner D. 8636Sylk D. 8636

Neither Sylk nor Lerner are of much significance in this litiga-
tion , not having been (as turned out at the hearing) directly con-
nected with the respondent vitamin companies. Apparently nei-
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ther of them fied answer , although jldr. Sylk fied an appearance
through an attorney. They are both residents of Philadelphia.

Hearings A "thorized for Two Cities

Complaint counsel desired a hearing in New York, on basic

facts , and in Washington as weB as two other cities for medical
testimony. However, their medical advisor indicated, on being
asked by the examiner, that al1 medical testimony could be
heard in Washington. Accordingly, the examiner
December n - 1964, certified to the Commission the necessity
for holding hearings in more than one city, but only in two cities.
1\ew York was one of the cities certified to be necessary to elicit
the non-medical facts , and Washington as the sole city to hear
medical testimony, the latter city involving no extra travel ex-

pense to the Commission as to the examiner, complaint counsel,
and medical advisor. The Commission so ordered on
December 16 , 1964.

Prehearings. Discovery

There was a prehearing conference on October 22, 1964

with a transcript of 85 pages. This resulted in a detailed
prehearing conference order of directions , settled on notice , prov-
iding for adequate disclosure by each side in respect to documents
and witnesses.

There was a sharp issue as to whether each side, in anticipa-

tion of cross-examination by the other, should list and make
available unpublished studies and tests of its expert witnesses

-which might tend to contradict public studies and tests relied on.
The issue was raised by respondents' formal motion filed

Xovember 9, 1964 , which was opposed by complaint counsels
answer of November 18, 1964, and oral1y at the prehearing
conference. The examiner ruled for disclosure of such unpub-
lished studies and tests, to anticipate cross-examination possibly
eliciting their existence and requiring continuances , as appears by
his order of December 7, 1964 (see last paragraph, p. 2).

Howevel", in making their return on February 12, 1965, com-

plaint counsel omitted any such unpublished studies , simply deny-
ing "possession , custody or control of same/' and not staJing
whether they made efforts to procure same. The examiner there-
fore issued his order of February 15 , J 965 , directing them to
show why they should not be precluded from offering expert testi-
mony, or the matter certified to the Commission under 9 3.12 of
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the Rules. Complaint counsel fied a response dated
February 18, 1965, claiming compliance on the basis of a con-

strained construction of the order. The examiner therefore issued
his order of February 19, 1965 , permitting the expert testi-
mony subject, however , to a motion by respondents to strike, and
reserving decision , as to whether the matter should be certified
under 9 3. , in the light of future compliance. Any question in re-
spect to this matter has largely, if not entirely, become moot in
view of respondents' election, after the hearing commenced, to

waive cross-examination of experts , which might have elicited the
existence of relevant unpublished studies or tests.

There was no suggestion at the prehearing conference, or at
any time prior to hearing, that respondents were raising, or
would raise , a question as to the Commission s right to prosecute

these proceedings in view of the Food and Drug court ac-
tions.

Waive?' of Medical Rebuttal by Respondents
Respondents , in their return to the prehearing order directing

discovery, listed no medical experts as witnesses, and they ex-
plained by letter of February 19 , 1965 , merely that their "po-

sition in this regard will be stated at the hearing.

Continuances
On the basis of the forthcoming a11eged imminence of the Court

of Appeals decision , respondents repeatedly urged , as heretofore
stated , that the hearing herein be held off. They made a motion
on December 18, 1964 (referring to the undecided Court
of Appeals case , but not to any question of Commission " jurisdic-
tion ) for a continuance without definite date. Although com-

plaint counsel stated, on December 31 , 1964, that they
did not oppose the motion, the examiner, by order of
January 4, 1965 adjourned the hearing only 
February 15, 1965, said date being set peremptorily against

respondents. The examiner adhered to this despite respondents
renewed request of January 22, 1965, for a further con-
tinuance , also based on the expected Court of Appeals decision.
By motion of February 1 , 1965, complaint counsel requested a

continuance on the ground of the unavailabilty of expert wit-
nesses. In response to this motion, the examiner changed the

hearing date to March 1, 1965 , which date was consented to
by respondents; the examiner s order of February 3, 1965, re-

cites in full detail a11 the circumstances.
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HEARING

The actual hearing was confined to complaint counsels ' three
medical witnesses , who were not cross-examined , and to the two
minor non-medical witnesses , Sylk and Lerner.

Motion to Dismiss Beca"se of Court Action
At the very commencement of the hearing, on March 1 , 1965

respondents made an oral motion, asking for the first time, as
stated above, for the dismissal of the two proceedings on the
ground that , in view of the United States District Court action or
actions , the Federal Trade Commission was barred from proceed-
ing, by reason of court decisions directed against multiplicity of

suits , and because of res judicata considerations , and that , in any
event, there was no public interest, considering the District Court
injunction already issued. As also already stated, the examiner

pointed out that this was a late hour to make such a motion , al-

though he heard respondents' counsel at length so as to enable
counsel to have the points on the record. In reserving decision

the examiner stated that he would rule on the motion as the

points might be presented in respondents ' brief after the conclu-

sion of the hearings. As also heretofore stated , respondents at
the same time asked in the alternative for a further continuance
pending the decision of the Court of Appeals on appeal from the
District Court action; the examiner denied the continuance.

Ans,uer Withdrawn re Non-Medical
Respondents' counsel also announced and stipulated that-

order , as he said , to make the present two proceedings identical
with adjudicated cases on the res judicata or multiplicity of suits
issue-respondents were admitting (TR 11, 13 , 30) the non-medi-
cal allegations in the two complaints herein, more specifically,
paragraphs One , Two , Three, and Four of the complaints.' Ac-
cordingly, respondents ' counsel offered no evidence on these non-
medical facts , i. , to meet such evidence as was submitted by
complaint counsel.

Respondents Waive Cross-Examination of Experts
Respondents ' counsel also announced (TR 61) that there would

be no cross-examination of complaint counsels ' medical witnesses
to be heard the following week in Washington- , so as to be

consistent with the respondents ' theory announced at the hearing
ITR 27-28.
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that the Federal Trade Commission was barred from proceeding
herein. The examiner advised counsel , nevertheless , that the res-
pondents' right to cross-examine stil remained, and that res-
pondent might cross-examine the medical witnesses , when they
testified , without prejudice (TR 62) to the point being raised as
to the Commission s being barred from proceeding.

ThL waiver at the hearing of cross-examination of medical
witnesses was in addition to the letter declaration prior to hear-
ing that respondents would not offer any medical witnesses of
their own.

Proposed Stipulation as to Expert Testimony
Respondents' counsel also raised the question, in view of the

medical evidence on both sides in the District Court liigation , as
to the necessity for complaint counsel lo ca11 medical witnesses in
the present proceedings and thus subject respondents to the fur-
ther expense of having their counsel attend the medical part of
the hearing herein to be held in Washington. The examiner

asked complaint counsel if they would stipulate to receiving the
medical testimony in the District Court litigation as the medical
testimony in these proceedings (see TR 58). The answer was in
the negative.

Court of Appeals Decision
The examiner also volunteered that he would receive in evi-

dence the pleadings in the District Court as we11 as the opinion

and order of the Court of Appeals when it came down. This, of

course , ,vas agreeable to respondents and copies thereof were re-
ceived in evidence as respondents ' exhibits , except the opinion of
the Court of Appeals, the record being kept open , however , for
such reception when it would be issued. As heretofore stated , the
opinion was not filed until May 27 , 1965; a copy is marked herein
as a respondents ' exhibit.

Main Non-Medical Witnesses Not Present
Subpo€nae were issued herein, on complaint counsels ' request

for the fo11owing non-medical witnesses , who are the major indi-
vidual respondents:

Cohen
G1aeser
Goldschmidt
J osefowitz
Potash
N one of these five respondents appeared at the hearing. Two of
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them were reported to be away on trips , one in California and the
other in Switzerland , and apparently there was no service on ei-
ther but there was service on the other three. However, their
non-appearance , and the lack of their testimony, may be ignored
in view of the respondents' stipulation , heretofore referred to
amending the answer to admit the non-medical al1egations. Sylk
and Lerner were the only non-medical witnesses to testify. These
two witnesses, brought from Philadelphia under subpoena by
complaint counsel, appeared at the hearing unrepresented by

counsel. Their testimony established nothing to connect them
with the alleged unlawful acts herein. It showed merely that they
were connected with a Philadelphia concern which, for a short

period , took over the respondent vitamin concerns here , but then
withdrew. During this short period, Lerner, but not Sylk, did
come to New York to be able to report on the operation of the
respondent concerns , but neither he nor Sylk had any direct con-
nection with the false advertising allegation herein.

M edical Witnesses
Complaint counsels' medical witnesses, and the only medical

witnesses in this case , all of them well-qualified , are as follows :

Dr. Wiliam James McGanity, University of Texas

Dr. Thomas' Stone Sappington, Washington, D.

Dr. Robert E. Shank , \Vashington University School of Medicine , st. Louis
Missouri

There was no cross-examination of these witnesses-consistent
with respondents ' notice that there would be none-although the
examiner advised respondents' counsel after the testimony of

each of them that there could be cross-examination without waiv-
ing the jurisdictional point. (See , for instance , TR 198, 224. ) Sim-
ilarly, there was no rebuttal , although the examiner invited it at
the close of complaint counsels ' case (TR 225).

Reference is made to the FIKDINGS OF FACT as to details of the
testimony given by these medical witnesses.

Proposed Findings and Briefs
The following are the submissions , by way of proposed findings

or memoranda , made by the parties after the conclusion of the
hearing:

1. Proposed Findings of Fact , Conclusions of Law and Pro-
posed Order (with legal discussion , but not on jurisdiction,'

2 That is, res judicata , multiplicity of proceedings, etc.
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etc. ), submitted by complaint counsel in two documents , one for
each of the two proceedings.

2. Proposed Findings and Conclusions of Law, so-called (but
actual1y a memorandum of law on questions of jurisdiction, etc.
submitted by respondents in one document for both proceedings.

3. Answering Memorandum of Law (on the question of jurisd-
iction, etc. ), submitted by complaint counsel in one document for
both proceedings.

4. Reply Memorandum of Law, submitted on the question of

jurisdiction , etc., by respondents' counsel, in one document for
both proceedings.

FINDINGS OF FACT (D. 8636)

Re Complaint Par. One'

First.-Respondent Dollar Vitamin Plan , Inc. , is a corporation
organized and existing under the laws of the State of New York
with its offce and principal place of business at 12 East 46th
Street , in the city of New York (Borough of Manhattan), State
of New York.

Second. Respondent Vitasafe Corporation is a corporation or-
ganized and existing under the Jaws of the State of X ew York
with its offce and principal place of business at 12 East 46th
Street , in the city of New York, State of Xew York. It is a whol-
ly-owned subsidiary of Dollar Vitamin Plan , Inc.

Third. Respondent Samuel Josefowitz, Gerald Glaeser and
Adolf W. Goldschmidt are offcers of the corporate respondents
Dollar Vitamin Plan, Inc., and Vitasafe Corporation, and each

participates in the formulation , direction and control of the acts
and practices of said corporations, including the acts and prac-

tices hereinafter set forth. Their address is the same as that of
said corporate respondents.

Fourth. Respondents Henry D. Cohen and Leon Potash were
formerly offcers of the corporate respondents Dollar Vitamin

Plan , Inc. , and Vitasafe Corporation , during which time they ac-
tively participated in the formulation , direction and control of the
policies of said corporations in connection with the acts and prac-
tices hereinafter set forth. The address of respondent Leon Potash
is the same as that of said corporate respondents. The address of

3 This numberin (One , Twu, etc. ) foJ:ows the numbering of the parRf.rapho; in the com-
plaint. The numbering of each paragraph here (First , Second , etc.) folJows the numbering
of the Proposed Findings of Fact of complaint counsel.
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respondent Henry D. Cohen is 377 Crane Street , in the city of Or-
ange, State of New Jersey.

Findings First, Second, Third and Fourth, hereinabove set
forth , are supported by admissions in the answer fied herein on
October 5, 1964, as amended by admissions of record, TR
27 :22-25' continuing at TR 28 :1- , TR 30 :10-17 (individual re-
sponsibilty), and TR 31 :15-22.

Re Complaint Par. Two
Fifth. Respondents Dollar Vitamin Plan , Inc., Vita safe Cor-

poration , Samuel Josefowitz , Gerald Glaeser, and Adolf W. Gold-
schmidt have been for some time last past, and up untiJ issuance
of the complaint herein , engaged in the advertising, promotion
sale and distribution of preparations containing ingredients
which come within the classification of drugs , as the term "drug
is defined in the Federal Trade Commission Act. (Commencing at
Or about the time of the issuance of the complaint business activi-
ties of the corporations were restrained by an injunction issued
by a United States District Court.

The above Finding Fifth is supported by admissions in the an-
swer filed October 5 , 1964 , as amended by admissions of record,
TR 27:22- , TR 28:1- , TR 30:10- , TR 31:15-22 (conduct to
issuance of complaint).

Sixth. The designations used by said respondents were said
preparations , the formulae thereof, and the directions for use are
as follows:

1. Designation: Vita safe Capsules for Men.
Formula:

Vitamin A (Palmitate)
Vitamin Bl (Thiamine Hydrochloride)

Vitamin B (Riboflavin)
Vitamin Bo (Pyridoxine

Hydrochloride)
Vitamin (Cobalamin Cone. N.
Vitamin C (Ascorbic Acid)
Vitamin D (Irr. Ergosterol)
Vitamin E (from d-AIpha Tocopheryl

Acetate Cone. N.

Niacinamide
Calcium Pantothenate

500 USP Unit,
5 mg.

5 mg.

5 mg.

2 mcg.

75 mg.
000 USP Units

2 J.U.

40 mg.

4 mg.

4TR 27:22 means transcript, page 27 Jines 22 thj'ough 25.
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Folic Acid

Rutin
Choline Bitartrate
Inositol
Lemon Bioflavonoid Complex
Sodium Caseinate
100 mg. of Sodium Caseinate sup-
plies you with the following approx.
amounts of essential Amino Acids: 8
mg. Leucine, 7 mg. Lysine, 6 mg.
Valine , 2.8 mg. Histidine, 5 mg. Iso-
leucine, 4 mg. Phenylalanine, 4 mg.
Threonine, 1 mg. Tyrptophane.

Iron (from Ferrous Sulfate , Dried)
Copper (from Copper Sulfate, Mono-

hydrate)
Manganese (from Manganese Sulfate,

Dried)
Potassium (from Potassium Sulfate)
Zinc (from Zinc Sulfate , Dried)
Magnesium (from ::agnesium Sulfate,

Dried)
Sulfur (from the Sulfates)
Calcium (from Dicalcium Phosphate)

Phosphorous (from Dicalcium Phos-

phate)
1 Capsule Daily.

2. Designation: Vita safe Capsules for Women.
Formula:

Vitamin A (Palmitate)
Vitamin D (Irradiated Ergosterol)
Vitamin Bl (Thiamine Mononitrate)

Vitamin E, (Riboflavin)
Vitamin Be (Pyridoxine Hydrochloride)
Vitamin B , (Cobalamin COTIc. N.
Vitamin C (As'corbic Acid)
Niacinamide
Calcium Pantothenate
Vitamin E (from d-Alpha Tocopheryl
Acetate Conc. N.

Folic Acid

Dicalcium Phosphate , Anhydrous
(Calcium 50 mg.

(Phosphorous 39 mg.

Choline Bitartrate

Inositol
Rutin
Lemon Bioflavonoid Complex
Monopotassium Gultamate

69 F.

1 mg.

10 mg.

31.4 mg.
15 mg.

5 mg.

100 mg.

30 mg.

0.45 mg.

5 mg.

2 mg.

5 mg.

3 mg.

22 mg.

75 mg.

58 mg.

12, 500
000

USP Units
USP Units
5 mg.

2 mg.

5 mg.

3 mcg.

100 mg.

25 mg.

4 mg.

31.U.
1 mg.

174 mg.

30 mg.

10 mg.

8 mg.

5 mg.

20 mg.
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Directions :

Lysine Monohydrochloride

Sodium Caseinate
Liver (Whole, dessicated)
Ferrous Sulfate, Dried

(Iron 30 mg.

Copper Sulfate Monohydrate
(Copper 0.45 mg.

Manganese SuHate, Dried
(Manganese 0.5 mg.

Potassium Sulfate (Potassium 2 mg.
Zinc Sulfate, Dried (Zinc 0.5 mg.
Magnesium Sulfate , Dried

(Magnesium 3 mg.
Sulfur (from the Sulfates)
One Capsule Daily.

953

7 mg.

50 mg.
10 mg.

100 mg.

1.257 mg.

1.373 mg.

4.423 mg.
1.323 mg.
21.33 mg.

22 mg.

The above Finding Sixth , including formulae , reflects the stipu-
lation of counsel (CX 1A-1B). CX 1C and IE contain the current
formulae (given above) for Vitasafe Capsules for Men and fOT
Women , respectively, instead of the formulae set forth in the
complaint. Directions for use are admitted in answer fied October
, 1964 , as amended by admissions of record , TR 27 :22- , TR

28:1- , TR 30:10-17 and TR 31 :15-22.

Re Complaint Par. Three

Seventh. Respondents Dollar Vitamin Plan, Inc., Vitasafe
Corporation , Samuel J osefowitz , Gerald Glaeser and Adolf W.
Goldschmidt cause the preparations , when sold , to be transported
from their establishment in the State of "ew Jersey to purchas-
ers thereof located in various other States of the United States
and in the District of Columbia. Said respondents at all times
mentioned herein have maintained a course of trade in said prep-
arations in commerce , as "commerce" is defined in the Federal
Trade Commission Act. The volume of business in such commerce
has been substantial. Respondents Henry D. Cohen and Leon Po-
tash have engaged in the business heretofore described and have
participated in the acts and practices herein described.

The above Finding Seventh is supported by admissions in the
answer fied October 5 , 1964 , as amended by admissions of record
TR 27 :22- , TR 28 :1- , TR 30 :10- , TR 31 :15-22.
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Re Complaint Par. Four
Eighth. In the course and conduct of their business , respon-

dents have disseminated , and caused the dissemination of , certain
advertisements concerning said preparations, by the United
States mails and by various means in commerce , as "commerce" is

defined in the Federal Trade Commission Act, including, but not
limited to , advertisements inserted in newspapers , magazines and
other advertising media, and by means of circulars and bro-
chures , for the purpose of inducing, and which were likely to in-
duce, directly or indirectly, the purchase of said preparations;
and have disseminated, and caused the dissemination of, adver-

tisements concerning said preparations by various means , includ-
ing, but not limited to the aforesaid media , for the purpose of in-
ducing, or which were likely to induce, directly or indirectly, the
purchase of said preparations in commerce , as "commerce" is de-
fined in the Federal Trade Commission Act.

The above Finding Eighth is supported by admissions in the an-
swer filed October 5, 1964 , as amended by admissions of record
TR 27 :22- , TR 28 :1- , TR 30 :10-17, TR 31 :15-22.

Re Complaint Par. Five
Ninth. Among, and typical of, the statements and representa-

tions contained in said advertisements , and disseminated as here-
einafter set forth are the fo1Jowing:

Important Nutritional Discoveries. 

. . 

AT LAST! Here s the electrifying
news you ve hoped for! 

. . . 

Here at last you arc offcred a new improved for-
mula that is truly comprehensive. 

. .

Many of these folks even tried brand after brand of less comprehensive
preparations without getting the benefits they hoped for! Then they discov-

ered the new improved Vitasafe formula-one that really worked for them!
For in every single high-potency capsule aYe 27 precious ingredients (29
under Women s plan) 

. . .

THE MAGIC PO\VER of Vitamins , Minerals and Lipotropic Factors to
Recharge Your Body with Youthful Energy THINK OF IT! If you are
weak , tired and rundown, just one high-potency Vita safe Capsu1e a day can

make a world of difference in the way you feel. How is it possib1e? Because
every Vitasafe Capsu1e contains ALL the vitamins and minerals you may
need to he1p you retain youthful pep and vigor p1us new important
factors: 

. . . 

Lemon Bioflavonoid Complex that helps build your resistance
to colds and infection.




