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instrument of indebtedness executed by a. purchaser, and with such
conspicuousness and clarity as is likely to be observed and read by
such purchaser, that:

Any such instrument , at respondents ' option and without
notice to the purchaser, lnay be discounted , negotiated or
assigned to a finance company or other third party to which
the purchaser will thereafter be indebted and against which
the purchaser s claims or defenses may not be available.

8. Failing to clearly and fully reveal , disclose and inform cus-
tomers of all terms and conditions of a sale and of any installment
contract or promissory note or other instrument to be signed by
any customer.

9. Failing to deliver a copy of this order to cease and desist to
all present and future salesmen or other persons engaged in the
sale of respondents' products or services, and failing to secure
from each such salesman or other person a signed statement
acknowledging receipt of said order.

1 t is further ordered That after the acceptance of the initial report
of compliance, respondents shan submit a report to the Commission
once every year during the next three years describing all complaints
respecting unauthorized representations , all complaints received from
customers respecting representations by salesmen which are claimed
to .have been deceptive, the facts uncovered by respondents in their
investigation thereof and the action taken by respondents with respect
to each such complaint.

1 t is further ordered That the respondents herein shall , within sixty
(60) days after service upon them of this order , file with the Commis-
siona report in writing setting forth in detail the manner and form
in which they have complied with this order.
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SURREY SLEEP PRODUCTS, INC., ET AL.

ORDER, OPINION, ETC. , IN REGARD TO THE ALLEGED 'VIOLATION OF THE

FEDERAL TRA.DE COMl\IISSION ACT

Docket 8695. Complai.nt , Jul.y 19, 1966-DeaisioJ/ , April 1968

Order requiring a Long Island City, N. , manufacturer of mattresses and box
springs to cease using deceptive guarantees in the sale of its mattresses and
other articles of merchandise.
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CO::\Il'L\INT

Pursuant to the proyisions of the Federal Trade Commission Act
and by ,- irtue of the authority yested in it by said Act

, .

the Federal

Trade Commission , haying reason to belieTe that Surrey Sleep Prod-
ucts, Inc., a corporation , and Sol Kitain , individually and as an
officer ' of said corporation, hereinarter rererred to as respondrnts
ha ye violated the proyisions or said ~lct, and it appearing to the Com-
mission that a proceeding by it in respect thereof would be in the public
interest , hereby issues its complaint stating its charges in that respectas follows: 

PARAGRAPH 1. Respondent Surrey Sleep Products , Inc.. , is a corpora-
tion organized , existing and doing business under and by virtue or the
law' O'f the State ar Ne,,- York , ,,-ith its office and princ.ipal place 

busiriess located at 42-03 35th Street , Long Island City, New York.
Sol JGtain is an individual and an officer of said corporate responcl-

ent. He, formulates, directs and controls the acts and practices of the
corporate respo~1dent , including the acts and practices ;hereinarter srt
rorth.

Said individual respondenfs address is the same as that of the
corporate respondent. 

\R. 2. Respondents are nOlI' , and for some time last past haTe been
engaged in the, manufacturing, aell-ertising, offering for snle , sale and
distribution of mattresses , box springs and other sleep products to'

retailers for resale to members of the purchasing public.
PAR. 3. In the, course and conduct of their business , the respondents

now cause, and for some time last past. haye caused; t,heir said prod-
uets , when sold , to be shipped from their place of business in the

State of New York to pvrc.hasers thereof located in various other
St:ates of the rnited States , and maintain , and at all times mentioned
herein have maintained , a substantial course of trade in said products
in c.oml11erce , as "commerce" is defined in the Federal Trade Commis-
sion Act.

\R. 4. Respondents, in the course nnd conduct of their ,~foresnid

busine, , and for the purpose of inducing the purehase of their said

products , have made certain statements and representations , directly
or by implication. in catalogs , brochures , labels , and other media ,,-:th
respect to the design , construction , approval , prices and gunranf'

(';--;

of said products.
Typical and illustrati,-e of said stntements and representations. but

not ftll inelusive thereor , are the follOlying:

:Uflr1f' hy the )Ianufaeturers of Prescription Bf'dding.

R()~' ai PJ'pscriptioll Bedding.
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J'(' s:' ription Bec1(lin,g.
'Cnltnre Best an Orthopedic ~L1ttress.
EllC1ol'sec1 h~" ~larylaJlcl Cl1il'/JpradiC' A8:,oC'iation.

EJlc1\J1'8ec1lJ~" Pennsylnlllia Cl1il'oprt\c-tic So('it'ty.
ustolll Craft.
U"I' IIIll BniJt Construttion.

Hx Hnyal ;;400.
~(a ttress and :F'onnclation $l!JfJ no.

(~llarnnteed for Hi ~'ears.
Guaranteed for 20 ;\-earH.
It offel'H you tlw protection of a full 20 ~'eal's written unconditional Guarantee.

P..UL ;). By and through the W~(' of the, aforesai(l statements and rep-
resentations, and others of similar import and meaning but not spe-
cifically set out herein , respondents lw '-e represented and haTe placed'
in the hands of retailers and dealers. the means and instrumentalities
of representing, directly or by implication:

1. Through the use of the ,yords and terms "Custom Craft

~' "

Cu-;-
tom BuiH Construction~' and ;; Custom that certain of respondents

mattresses have. been specially designcd and constructed in fl('.('orc1anc(?

with specifications furnished prior to manufacture by individual pur-
chasers and users of said mattresses.

:2. Through the use of the word and term '; Orthopedic

~' 

that ce~tain

of respondents ' mattresses ha ,"ebeen specia 1ly designed and constructed
so a~ to preyent, correct or atford substantial relief to a body deformity
01' deformities and accord ,yith recommendations of orthopedic auth-
orities respecting design and construction of such product for the
pren~ntion , correction or relief of such deformity or deformities.

;L Through the use of the words and terms "JIanufncturer of Pre-
scription Beddingt "Prescription Beddillg,

~' "

Prescription

'~ 

and ;;
that certain of respondents ' mattresses lu\\-e been specially designt-c1
and con:3tructed to meet the requirements of a, prescription by a mem-
ber of the medical profession for the use of a partie-u1ar indi ,-idna 

1. Through the use of the statements "Endorsed by Pennsyhania
Chiropractic Society ~ and ;;Endorsed by ?Iaryln.ncl Chiropractic
\ysoC'iHtion " that the de::;ign and construction of certain or responcl-

ents mattresses have. been apprm-ed by said Association and said So-
ciety and by reason thereofha,-e pr-eyentiye or therapeutic properties.

D. That. ~aid price amounts are respondents ' good faith estimate
of the :letHe1l retail prices of said ma ttresses and do not appreciably
excee,d the highest prices at ,yhich substantial sales ,yere made in
their tra de area,

6. That respondents merchandise was lmconditionally guaranteed
for the specifie,d number of :n'a 1'8.
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\R. 6. In truth and in fact:
1. Respondents ' mattresses have not been spec.ifilly designed and

constructed in accordance with specifications furnished prior to manu-
facture by individual purc.hasers or users of their mattresses.

2. None o.f respondents ' mattresses ha.ve been specially designed and
constructed so as to prevent, c.orrect or afford substantial relief to body
deforlnity or deformities nor do said ma ttresses accord with recommen-
dations 'Of orthopedic authoritie.s respecting design and construction
for prevention , correction or relief of such deformity 0.1' deformities.
3. None of respondents ' mattresses have been specially designed

and c.onstructed to meet the requirements of a prescription of a mem-
ber or nlembers of the medical profession for the use of a particular
indi vidual.

4. No Chiropractic Association or Society has approved the design
and construction of any of respondents ' mattresses.

5. The represented prices are not respondents ' good faith estimate
of the actual retail prices of their mattresses and appreciably exceed
the highest prices at which substantial sales have been made in re-
spondents ' trade area.

6. Respondents ' guarantee is not unconditional but contains nu-
merous conditions and limitations. Furthermore , the guarantor fails
to set forth the nature and extent of the Q'lwTantee. and the manner

'-' 

in whic.h the, guarantor will perform thereunder.
PAR. 7. Respondents , by furnishing retailers and dealers with said

advertising material and by placing said labels on its products , have
thereby placed in hands of retailers and dealers the means and instru-
mentalities bv and through which they may mislead and decei,-e. the

'-' .

public..
PAR. 8. In the conduct of their business, at an time mentioned

herein , respondents have been in substantial eompetition , in commerce
with corporations , firms and individuals in the saJe of mattresses , box:
springs and other bedding products of the same general kind and
nature as those sold by responde.nt.

m. 9. The use by respondents of the aforesaid false, misleading
and deceptive statements , representations and practices has had , and
nOlI has, the capacity and tendency to mislead menibers of the pur-
ehasing public into the erroneous and mistaken belief that said state-
ments and representations were and are true and into the purchase
of substantial quantities of respondents ' products by reason of said
erroneous and mistaken belief.

m. 10. The aforesaid acts and practices of respondenV3 , as herein
alleged , were and are all to the prejudice and injury of the public and
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of respondents ' competitors , and constituted , and now constitute, un-
fair methods of eompe.tition in CO1nn1erce and unfair and deceptive
acts and practices in commerce, in violation of Section 5 of the Federal
Trade Commission Act.

ill-i' . 1Villicun A. 801ne1'8 supporting the complaint.
1111'. Harry F1'iedson New York, New York , for respondent.

INITIAL DECISION BY LEON GROSS , HEARING EXAlIIINER

FEBRUARY 24 , 1967

PRELIl\IIN ARY STATEl\IENT

This is a proceeding under Section 5 of the Federal Trade Commis-
sion Act 1 in which compla,int eounsel seeks an order whieh would en-
join respondents , manufacturers a,nd interstate vendors of bedding-
box springs and nlattresses-from eertain alleged receptive acts and
practiees.

The coDlplaint was issued July 19 , 1966. Respondents' answer was
filed September 7 1966. Hearings ,,-ere held in New York , New York
on N ovel11be.r 7 and N O\~e.mber 8 , 1966. On November 10, 1966 , the
hearing record was closed. Counsel have filed their proposed findings
conclusions and order pursuant to 8 3. 19 of the Commission s Rules of
Practice for Adjudieative Proceedings. Respondents filed a. reply
memorandum on January 24, 1967.

The eomplaint inte'i' alia alleges:
PAR. 5. (R) espondents have represented and have placed in tbe hands of re-

tailers and c1ealen.-:, the means and il1:"trum0ntalities of representing, directly
or by implica tion :

1. Through the use of the words and terms "Custom Craft

" "

Custom Built
Construction" and "Custom" that cel'tnin of respondents ' mattresses ha\'e been
specially designed and constructecl in accordance ,yith specifications furnisbed
prior to manufacture by i1H1i\'idunl purchasers :md users of said mattresses.

2. Through the use of the \\'ord and term '; thopedic" tl1:1 t certain of respond-
ents ' mattresses bave been specially designed and constructed so as to prevent
correct or afford substantial relief to a body deformity or deformities and accord

,,-

ith recommendations of orthopedic authorities respecting design and construc-
tion of SUC)l product for the prewntion , correction or relief of such deformity or
deformi ties.

3. Throngll the use of the \\'ords and terms " ::.\lanufacturer of Prescription
Bedding,

" "

Prescription Bedding,

" "

Prescription " and "RX" that certain of
respondents' IDa ttresses ha ye been specially designed and constructed to meet

115 D. A. S 45 " 'Cnfalr methods of competition in commerce, and unfair or deceptive
acts or practices in commerce, are hereby declared unla'wful."
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tlw r~llnirenH'nts of a prE':3crivtion by a mE'mber of the medka 1 profession for the
n~e of n particular incliyic1ual.

t Throngh the nse of the stntemE'nt~ "Endorsed by PellllS~- lYilllia Cl1iroprndic
Society" and "Endorsed by :\laryland Chiropraetic Assotia tinn" tilat the (1e-

sign and eonstruetion of eE'rt11 i n of responden ts ' m11 ttresses ha ye llE'en n 1Iproyed 
saill Association and said Soc'iety and b~' reason thereof ha\- e preyentiye or
thC:'rnpeutic properties.

3. That sn.id price amounts (preticketed prices) ar~ respondents ' good faith
E'stima te of the actual retail prices of said mattresses and do 11Ot aPl1reC'iabl~- ex-
ceed tlw highest prices at which substantial sales were made in their trade area.

G. Thflt respondents ' merchandisE' was unconditionally guaranteed for the
sl'~C'itkd nnmber of years.

\1:. G. In truth and in fact:
1. Re,'"'poIHlents ' mattresses h,ne not been specially designed find constructed in

;lc(' ordance with specifications furnished prior to manufacture by individual pur-
chasers or nsers of their mattresses.

2. Xone of respondents ' mattresses have been specially designed and con-
strncted so as to pre,ent , correct or afford substantial relief to body deformity
01' deformities nor do Sfi id ma ttressE'S accord with recommendations of ortho-
IJeCUC a uthorities respecting design and construction for preyention , correction
01' relief of such deformity or deformities.

3. Xone of respondents ' mattresses haye been specially designed and con-
structed to meet the requirements of a prescription of a member or members of
tile JllPIUealllrofession for the use of a particular indiyidual.

4. ::\n Chiropractic Association or Societ~- has approyed the design and con-
strudion of any of respondents ' ll1a ttresses.

,. Tlle repl'e~ented prices are not respondents' go()(1 faith estimate (If the
HetHal retail prices of their mattresses and appreeiably exceNl the highest
prices at whkh substantial ::-:a le:':' ha ye been made iIl respondents ' trade area,

G. Rt'81"'.'n:1E'nts ' gnal'flntee is not nIH'onditionnl hut (.ontaim.: numerous concli-
tiolls and lilllitf1tions. Ful'thf'rmol'l:'. tlw gnHrflntnr fails tn s~.t forth the nnture
and extent of the g:nnl'antpt'. and the ll1all11E'1' in \yhkh tlw gnnranllir will perfnrm
thel't"111H1er.

These, charges mny be de~igl1nted as ilw "lahelling de('eptinll
pricinp: c1eception ~' nIlc1 '; gunl'antee dcception. Hespondents defenc1

by a:=:~cl'ting~ intel' a7;((:

(1) The amount of re~pondents mel'ch,1ndise deceptiyely labelled

and (1cb-ertised and shi pped b~- respondents in interstate commerce is
so smn11 as to be de. m/nim;.';. Therefore , the Federal Tr,lde Commission
has no jurisdiction because respondents allegedly deceptive acts and
pracTices ,lre 21Ot jn interstate commerce.

(:2) Respondents competi tors make representations similar or iden-
tical to l'e~polldents allep:edly raIse and deceptive repl'esentations and
the Commission should not proceed against respondents unless it pro-
ceeds against all of respondents' competitors eng'aged in similar
practices.
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(;)) The :JInl'ylnnct Chiropractic ~ \ssociatioll and the Pell11syhania
Chiropractie Society in fact. ha,'c apprc)\-ecl respondents ' products.

r) Hesponde11ts 011'11 it trndemark on tlw words "Prescription Bec1-

ding from the rnited States Patent Office and are entitled to use the
same on their products.

(;)) Hespondents gnaraJltee is nnC'onditiona 1 for the period of years
~tatcc1 in ~a!d gm1l'antee and requires on ly tlwt the bedding be returned
to the facton' . Th is condition is set fort h i 11 the ,Q'wll'anty.

A t the hearing respondents offered in e,-ic1ence their trac1emn l'k on
Prescription Bec1ding ~ (RX 8-rpselTed) and an asslgnment of the

trademnrk (RX D-reselTec1) and agreed to fllrnjsh coples for the ree-
m'd. Copies of those exhibits ha not been fnrllished for the record
(Tl'. :2-:1::3, :257). The record therefore does not 5hOl'\ thnt respondent;..;
in fact, do o,yn the trndemark "Prescription Bedding." En' ll though
respondents may OIyn the trademnrk " Prescription Beddillg ~ snch
n'YllC'-l'ship ",ill not. excnlpnte , pel' ~e , a deccptiye use of the trademark
in marketing their products.

The )Inrylancl Chiropractic ~\ssocintjon and The Penn::-;ylyanin,
Chiropractic. Society did approye in writing the " uSf', ~' of responclent~
products (eX :2:2 : ex :2::n. It ,yas not a f:1.lse 01' c1ecepti,-e act for re-
spondents to represent this fact. The iss11e , hmyeyer, is not ,yhetlwr
sneh npprOl- a 1 ,yas obta ined , but ,,-bethel' it ,yas , and is , being used in
a manner yjo~atiYe of Section ;) of the Fedel'a 1 Trade Commission
-\. ct .

Hcsponc1ents ' :JIel1l0l' andul1l of La,y (page!)) s/:eks to ex cuI pate re'
~ponclpnh ' c1e('epti "e Jabell ing misrepresentations on the grounds thn 
such misrepresentations are indw3tr~' widc. J/i/' /jlll-Rlliid7( Coipom-
fion Y. Frdrfo.1 TN/de Comm. -i/3/jion. ~);):2 F. 2d s:n (C.A. 7 , H)(3,')) ~ cited
in support of this defense is distinguishable from thls proceeding-

There is no precise nncl specific e,'idence in this record as to -\yho :ln~
l'esponc1e.nts ~ eompetitors. There is no eTidence in this record. other

than Sol Kitnin s generalizations, that the representations. Iy))i('h re-
spondents 1llnke ill selling.' their bedding 01' in acheliising iL are
jndll~trywic1e 01' mnc1e by any specilicnlly identified competitor or
competitors of SulTey. The g-eneralized11l1suPPol'ted testimony of Sol
I\:itain is not reliable, pl'obati,-e and snbstnntial eTiclencc or industry-
,yide practicES, The fact t hnt nn 1111Jn ,yfnl practice is indnstl'y,yic1l'
c1o('~ not make it nHY the Jess u11la\yfnl. See J/oo:! Jndll8tl 'ies Fede/'

.. "

:),""'T;' :)

'" "'-- - -(((. (' 

Ommif.;.~iO!i, :...)t-; r. :"C ...co),O););) .

:-;

. -:t J,

~ Certiorari h:1!' !weIJ gr:mted and tlw C:1~e is now pending- in the ~l1pl'eme Court of the
rnite(1 ~tates, Dnil'usal- Rlilidic Corp., Xo. 101. OctolH:,r, 19G6 Term.




