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IN THE MATTER OF
MICHIGAN STATE MEDICAL SOCIETY

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 9129. Complaint, July 27, 1979—Final Order, Feb. 17, 1983

This Final Order, among other things, requires an East Lansing, Mich. medical society
to cease from entering into agreements with its members to affect the amount,
manner of calculating or terms of reimbursement for physical services; and to
refrain from influencing its members to refuse to enter into any participation
agreement not acceptable to the Society or its members; or to complete the claim
forms used by any third-party payer. The Society is barred from entering, either
on its own behalf or on behalf of its members, into any agreement with a third-
party payer that concerns the amount, manner of calculation, or terms of reim-
bursement; and from influencing, by any means, a member’s decision to accept or
reject a participation agreement. The order also bars the Society from engaging in
any action having the effect of coercing, compelling or inducing a third-party payer
to accept the position taken by the Society regarding the terms or conditions of a
participation agreement. Additionally, the Society is required to publish provisions
of the order in a prescribed manner and to provide current and future members
with a copy of the order.

Appearances

For the Commission: Steven T. Kessel, M. Elizabeth Gee, Jill M.
Frumin and Valorie P. Watkins.

For the respondent: A. Stewart Kerr, William A. Sankbeil and John
L. Shoemaker, Kerr, Russell and Weber, Detroit, Mich.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended (15 U.S.C. 41 et seq. ), and by virtue of the authority vested
in it by said Act, the Federal Trade Commission, having reason to
believe that the named respondent has violated the provisions of
Section 5 of the Federal Trade Commission Act and that a proceeding
by it in respect thereof would be in the public interest, hereby issues
this Complaint, stating its charges as follows:

ParaGrarH 1. Respondent Michigan State Medical Society is a cor-
poration formed pursuant to the laws of the State of Michigan, with
its principal business offices at 120 W. Saginaw St., East Lansing,
Michigan. Respondent is a professional association for Michigan
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physicians. Approximately 8,700 physicians are members of respond-
ent, constituting a substantial majority of Michigan physicians.

Par. 2. Respondent charters component medical societies which are
organized at the county level in the State of Michigan. Membership
in respondent is a prerequisite to membership in a component society.

Par. 3. Some members of respondent are engaged in the business
of providing medical health care services to patients for a fee. Except
to the extent that competition has been restrained as herein alleged,
some members of respondent have been and are now in competition
among themselves and with other physicians. [2] "

Pagr. 4. Respondent is organized for the purposes, among others, of
guarding and fostering its members’ material interests and insuring
that its members receive fair remuneration for services rendered.
Respondent engages in activities which further its members’ pecuni-
ary interests. By virtue of such purposes and activities, respondent is
a corporation organized for the profit of its members within the mean-
ing of Section 4 of the Federal Trade Commission Act, as amended,
15 U.S.C. 44. ‘

Par. 5. Third party payers for health care services that do business
in Michigan, including Blue Cross and Blue Shield of Michigan
(*“BCBSM”) and Michigan Medicaid, and some subscribers of BCBSM,
are engaged in interstate commerce. The acts and practices described
hereinbelow are in interstate commerce or affect the interstate activi-
ties of respondent’s members, third party payers or some BCBSM
subscribers, and are in or affect commerce within the meaning of
Section 5(a)1) of the Federal Trade Commission Act, 15 U.S.C.
45(a)(1).

PaR. 6. Respondent has restrained competition among physicians in
the State of Michigan by acting as a combination of at least some of
its members, or by combining or conspiring with at least some of its
component societies or with at least some of its members, to:

A. Fix, stabilize, or otherwise tamper with the fees which physi-
cians in Michigan receive for their services.

B. Engage in concerted action to restrict, regulate, impede or inter-
fere with the health care cost containment or reimbursement policies
of BCBSM or Michigan Medicaid.

C. Engage in concerted negotiations with BCBSM with respect to
the health care cost containment or reimbursement policies of
BCBSM.

Par. 7. Respondent has engaged in acts and practices in further-
ance of the combination and conspiracy, including among other
things: [3]
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A. Soliciting and collecting “proxies” from respondent’s members
- which enabled respondent to collectively terminate such members’
written agreements with BCBSM and Michigan Medicaid to provide
medical services to persons who receive benefits from BCBSM or
Michigan Medicaid, if BCBSM and Michigan Medicaid did not adopt
reimbursement policies acceptable to respondent;

B. Engaging in concerted action against BCBSM which included,
among other things, organizing a concerted refusal by members of
respondent to deal with BCBSM.

C. Engaging in negotiations with BCBSM with respect to the health
care cost containment or reimbursement policies of BCBSM.

D. Entering into an agreement with BCBSM with respect to the
health care cost containment or reimbursement policies of BCBSM.

Par. 8. The purpose, tendency and effect of the combination and
conspiracy and of the acts and practices described in Paragraphs Six
and Seven has been to:

A. Restrain competition among physicians in the State of Michigan.

B. Fix, stabilize, or otherwise tamper with the fees which physmlans
in Michigan receive for their services.

C. Deprive third party payers of the benefits of competition among
physicians in Michigan.

D. Deprive subscribers and consumers of the benefits of third party
payers’ independently determined reimbursement policies or health
care cost containment efforts.

Par. 9. The combination and conspiracy and the acts and practices
described in Paragraphs Six and Seven constitute unfair methods of
competition and unfair acts and practices in violation of Sectlon 5 of
the Federal Trade Commission Act. '

INITIAL DECISION BY
Tuaomas F. HOWDER, ADMINISTRATIVE LAW JUDGE
JUNE 19, 1981
PRELIMINARY STATEMENT
The Federal Trade Commission issued its complaint in this case on
dJuly 27, 1979, charging the respondent Michigan State Medical Socie-
ty (*“MSMS”) with engaging in unfair methods of competition and

unfair acts and practices in violation of Sectlon 5 of the Federal Trade
~ Commission Act, 15 U.S.C. 45.
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Specifically, paragraph six of the complaint charged that respond-
ent restrained competition among physicians in the State of Michigan
by acting as a combination of at least some of its members, or by
combining or conspiring with at least some of its component societies
or with at least some of its members, to:

Fix, stabilize, or otherwise tamper with the fees whlch physicians
in Michigan receive for their services; [2] o

Engage in concerted action to restrict, regulate, 1mpede or interfere
with the health care cost containment or reimbursement policies of
Blue Cross and Blue Shield of Michigan (“BCBSM”) or Michigan
Medicaid; and

Engage in concerted negotiations with BCBSM with respect to the
health care cost containment or reimbursement policies of BCBSM.

In furtherance of the alleged combination and consplracy, para-
graph seven charged respondent MSMS with engaging in various acts
and practices, including:

Soliciting and collecting “‘proxies” from respondent’s members
which enabled respondent to collectively terminate such members’
written agreements with BCBSM and Michigan Medicaid to provide
medical services to persons who receive benefits from BCBSM or
Michigan Medicaid, if BCBSM and Michigan Medicaid d1d not adopt
reimbursement policies acceptable to respondent;

Engaging in concerted action against BCBSM whlch included,
among other things, organizing a concerted refusal by members of
respondent to deal with BCBSM;

Engaging in negotiations with BCBSM with respect to the health
care cost containment or reimbursement policies of BCBSM; and

Entering into an agreement with BCBSM with respect to the health
care cost containment or reimbursement policies of BCBSM.

According to paragraph eight, the purpose, tendency and effect of
the alleged combination and conspiracy and of the acts and practices
described in paragraphs six and seven was to:

Restrain competition among physicians in the State of Michigan;

Fix, stabilize, or otherwise tamper with the fees which physicians
in Michigan receive for their services;

Deprive third party payers of the benefits of competition among
physicians in Michigan; and

Deprive subscribers and consumers of the benefits of third party
payers’ independently determined [3] reimbursement policies or
health care cost containment efforts.

Respondent answered on September 19, 1979, denyingv the above
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allegations, and also challenging other allegations concerning “com-
merce” and whether it is a corporation organized for profit. Respond-
ent further asserted various affirmative and special defenses.

Prehearing conferences were held on September 4, 1979; March 27,
1980; and September 3, 1980. :

Documentary discovery was conducted beginning in October 1979.
Following completion of discovery, adjudicative hearings were held in
Washington, D.C., and Detroit, Michigan in June, September, October
and March, 1980. The trial produced a transcript record of 2041 pages
and approximately 418 exhibits. The record was closed on January 12,
1981. '

Proposed findings and reply findings were filed by the parties in
February 1981.

Any motions not heretofore or herein specifically ruled upon, either
directly or by the necessary effect of the conclusions in this decision,
are hereby denied.

This proceeding is before me upon the complaint, answer, testimo-
ny and other evidence, and the proposed findings of fact and conclu-
sions of law filed by counsel supporting the complaint and by counsel
for respondent. The proposed findings of fact, conclusions and argu-
ments of the parties have been considered, and those findings not
adopted either in the form proposed or in substance are rejected as not
supported by the evidence or as involving immaterial issues not neces-
sary for this decision.

Certain abbreviations, including the following, are used in this deci-
sion:

CX - Commission’s Exhibit

RX - Respondent’s Exhibit

The transcript of testimony is referred to with the last name of
the witness and the page number or numbers upon which the
testimony appeared.

Having heard and observed the witnesses, and after having re- '
viewed the entire record in this proceeding, I make the following
findings: [4]

FinpiNGs oF FAcT
I. RESPONDENT MICHIGAN STATE MEDICAL SOCIETY
1. Respondent Michigan State Medical Society, a Michigan corpdra-

tion, is a professional association for Michigan physicians with its
principal offices in East Lansing (Complaint, Par. 1; Answer, Par. 1).
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As of January 1978, the membership of MSMS totaled approximately
8700 physicians (CX 6; CX 15-Z-2). Over 80 percent of medical doctors
practicing in Michigan are members of MSMS (CX 50-A).

2. The House of Delegates is the MSMS legislative body (CX 4-F, N).
Its powers and duties include adopting rules and regulations to ad-
minister the affairs of MSMS and transacting all of the business of
MSMS not otherwise specifically delegated (CX 4-N). The House of
Delegates has authority to appoint committees, to receive their re-
ports, and to act on them (CX 4-N; Hayes 324-25). The House of
Delegates is composed of representatives elected by MSMS’ local com-
ponent societies, as well as by specialty sections of MSMS represent-
ing medical specialty groups (CX 4-M; CPF 15; see also Hayes 325).
About 90 percent of the delegates attending the 1978 MSMS House
of Delegates annual session were elected by the local component socie-
ties (CX 11-Z-41-44).

3. The House of Delegates meets annually (CX 4-N; Hayes 325).
There have also been special meetings called to deal with matters
requiring immediate consideration (Hayes 326-27; see also CX 4-N).
At regular and special meetings the House of Delegates receives and
acts upon proposed policy resolutions (CX 4-N-O; Hayes 325).

4. The Council is MSMS’ executive body (CX 4-F, P). It is elected by
the House of Delegates and has authority between House of Delegates
meetings to act on behalf of MSMS and for the House of Delegates (CX
4-F; Hayes 327). The Council’s functions include carrying out direc-
tives and resolutions enacted by the House of Delegates, acting on
matters that arise between House of Delegates meetings which must
be resolved prior to the next scheduled House of Delegates meeting,
and monitoring the functions of various MSMS committees, including
committees appointed by the Council or by the House of Delegates
(Hayes 328).

5. MSMS charters component societies which are organized at the
county level in Michigan. Membership in MSMS is a prerequisite to
membership in a component society (Complaint, Par. 2; Answer, Par.
2). Component societies are distinct organizational entities and, sub-
ject to MSMS review, adopt their own constitutions and bylaws (CX
4-F-G; [5] see, e.g, CX 309). Component societies conduct separate
membership meetings (see, e.g., CX 325). As of 1978, MSMS had 55
component societies (CX 6—Z—118)
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II. SECTION 4 JURISDICTION

A. Activities of the Michigan State Medical Society

6. The Michigan State Medical Society was established in 1910
pursuant to Act No. 171 of the Public Acts of Michigan for 1903,
entitled “Act for the Incorporation of Associations not for Pecuniary
Profit” (CX 5-B-C).

7. The stated purposes of the Michigan State Medical Society are as
follows: “to federate and to bring into one compact organization the
entire medical profession of the State of Michigan and to unite with
similar societies in other states to form the American Medical As-
sociation; with a view to the extension of medical knowledge and to
the advancement of medical science; to the elevation of the standard
of medical education, and to the enactment and enforcement of just
medical laws; to the promotion of friendly intercourse among physi-
cians, and to the guarding and fostering of their [“material”, found in
the 1910 Articles, was deleted by 1941] interests; and to the enlighten-
ment and direction of public opinion in regard to the great problems
of medicine, so that the profession shall become more capable and
more honorable within itself, and more useful to the public in the
prevention and cure of disease and in prolonging and adding comfort
tolife” (1941 Articles of Incorporation Extending Corporate Term, CX
5-).

8. An additional purpose of MSMS is “To bring into one viable,
effective organization the ethical physicians licensed to practice in
Michigan in order that their contribution to human welfare will be
enhanced” (June 1978 MSMS Constitution and Bylaws, CX 4-E).

9. In order to accomplish the above, the MSMS constitution pro-
vides that the organization will work to accomplish the following
subpurposes: (A) to constitute, support and advise the American Medi-
cal Association in cooperation with similar societies of other states, in
meeting its appropriate responsibilities; (B) to charter and organize
constituant component medical societies; (C) to conceive, develop and
administer health education programs designed to improve public
understanding, awareness and acceptance of good medical standards,
practices and concepts, as they relate to personal health, [6] scientific
progress and society’s advancement; (D) to stimulate advancement of
the science and art of medicine and continually to seek to advance the
medical, scientific, social, environmental, economic and medical
political knowledge of its members in order that the doctor may better
serve his patients and the public health generally; (E) to aid Michigan
physicians individually and collectively in maintaining high levels of
ethical conduct and standards of practice to protect and serve the
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total public; (F) to provide medical leadership in meeting the health
needs of the people by working with other medical and non-medical
groups and individuals; (G) to preserve, protect and enhance physi-
cian-patient relationships, as basic to the delivery of quality health
care; (H) to promote quality medical and health care by development
and support of activities appropriate to this goal; (I) to advocate fair
remuneration for services rendered; (J) to insure the adequacy of
medical manpower by attracting capable people into the medical and
health professions and to work toward the most effective distribution
of their services; (K) to encourage medical students and physicians-in-
training to participate in organized medicine in order to enable
MSMS to-be representative of all physicians; (L) to support the efforts
of those who would preserve, protect and enhance the reputation and
services of the medical profession; (M) to institute and provide specific
services to meet the needs of the members; and (N) to foster and
support continuing medical education (June 3, 1978 MSMS Constitu-
tion and Bylaws, CX 4-E).

10. The Scientific Assembly is one of the three major divisions of
MSMS, and it is defined as “*** the convocation of its members for
a presentation and discussion of subjects pertaining to the art and
science of medicine and to the conservation of the health of the pub-
lic” (June, 1978 MSMS Constitution and Bylaws, CX 4-E and F).

11. MSMS has the following standing scientific committees, which
are called upon from time to time to study and develop programs
dealing with specific diseases and problems such as: Committee on
Aging; Committee on Blood Banks; Committee on Cancer; Committee
on Cardiac Disease Control; Committee on Child Welfare; Committee
on Diabetes Control; Committee on Highway Injury; Committee on
Iodized Salt; Committee on Maternal and Perinatal Health; Commit-
tee on Mental Health; Committee on Occupational Medicine; Commit-
tee on Respiratory Diseases; Committee on Rural Medical Service;
Committee on Venereal Disease Control (June, 1978 MSMS Constitu-
tion and Bylaws CX 4-S).

In pursuit of its goals, MSMS has been actively engaged in the
following programs: [7]

1. Continuing Medical Education

12. The MSMS Commission on Continuing [Medical] Education
(“CCME”) was given the responsibility of developing standards for
minimal continuing education requirements for doctors practicing in
Michigan (CX 7-U). In May, 1974 it recommended (and the House of
Delegates subsequently adopted) a program which would require 150
hours of continuing education over a three-year period (CX 7U and
W).
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13. Subsequently, the AMA provisionally authorized the CCME to
review and accredit continuing education programs in Michigan (CX
7-U-V).

2. Public Health Activities and Education

14. MSMS participated in the National Immunization Month (Octo-
ber, 1973) by issuing news releases, broadcasting radio and television
messages, holding news conferences, and printing posters to be hung
in doctors’ offices, in an effort to increase the level of immunization
among Michigan citizens (CX 7-I).

15. MSMS was also involved in a pilot program (funded by a grant
from the AMA) to improve medical care and health services in correc-
tional institutions in four Michigan counties (CX-9V; CX 10-Y; CX
11-Z-5). In addition, it researched issues concerning the development
of nuclear power in Michigan (CX 9-Z-15); broadcast radio programs
regarding health issues (CPF 54); and distributed signs warning of the
secondary effects of smoking (CX 9-X).

16. In 1974 and 1975, the MSMS Public and Environmental Health
Committee took the following actions: Recommended that use of the
Dri-dot Blood Test for gonorrhea be discontinued; worked on a new
immunization reporting system between physicians, local health de-
partments, and schools; studied the toxicology of the ‘environment;
~ and debated the role of public health medical practice. During this
same time period, the Council approved the following recommenda-
tions of this Committee: that MSMS appoint a physician to serve as
the Society’s official representative to the Michigan Diabetes Associa-
tion; that MSMS support efforts to eliminate the tuberculin skin test
from the Michigan School Code; and that MSMS recognize the Michi-
gan Heart Association guidelines for hypertension screening (CX 8-Z
-13).

17. In addition, MSMS aided the State Department of Public Health
in locating residents suffering from Reye’s Syndrome, as part of a
special disease control project (CX 9-Y); established a family planning
training [8] program for physicians in rural areas (CX 9-V); lobbied
against the legalization of laetrile (CX 11-Z-S); passed a resolution
urging the President and Congress to consider implementing a recom-
mendation of the National Academy of Science’s Committee regard-
ing the Veteran’s Administration health care system (CX 11-Z-30).

3. The Profession

18. Pursuant to House of Delegates Resolution 73A-13, MSMS in
1974 voiced concern for the shortage of primary care physicians in
Michigan. MSMS wrote letters to deans of medical schools, directors
of training, and six hospitals with family practice residency programs,
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and wrote letters to the Boards of Trustees of all Michigan hospitals,
voicing this concern. MSMS also issued news releases, and speeches
were given by MSMS officials, to encourage more physicians to train
as primary care specialists (CX 7-H).

19. MSMS engaged in activities to aid physicians with alcohol and
drug abuse problems (CX 9-Y, 9-Z-10, CX 145-C, CX 10-Z-18, CX
182-Z-3, CX 11-Z-12); conducted a seminar on the subject of better
physician/patient relationships (CX 11-Z-13); and served on an advi-
sory committee to the Michigan Health Data Corporation, to assist in
the task of collecting data to evaluate the performance of Michigan
hospitals. '

4. Maternal and Perinatal Health

20. In 1974, the Committee on Maternal and Perinatal Health of
MSMS was approached by the Michigan Department of Public Health
and asked to consider the initiation of a family planning training
program in rural areas. The Committee mailed questionnaires to
physicians in various areas of the state to obtain information on
current developments in family planning, and to create a format for
dispensing family planning information (CX 9-Z-8-9).

21. The Committee also sponsored a conference on maternal and
perinatal health, published and distributed desk reference cards for
use by physicians and hospitals, sponsored a program for expectant
parents and continued various studies and projects (CX 8-Z-10).

22. Committee discussions covered such topics as standards for
perinatal nutritional care, fetal monitoring, maternal deaths from
oxytocin, ectopic pregnancy deaths, etc. (CX 9-Z-13-14; CX 10-Z-21;
RPF 59). In addition, the Committee studied maternal mortality in
the state, perinatal morbidity and mortality and supported a Mater-
nal Mortality Registry and a Placental Tissue Registry (CX 11-Z-
[9]15). MSMS also arranged to have newborns covered by hospital
insurance, and worked on a plan to screen newborns for diseases (CX
8-7-10).

5. Alcohol and Drug Abuse

23. The MSMS Committee on Alcohol and Drug Dependency was
instrumental in 1975 and 1976 in the implementation of the Public
Intoxification Act and the development of regulations governing the
operation of detoxification centers. The Committee also recommend-
ed that legislation be enacted making it illegal for physicians to dis-
pense Schedule II Drugs from their offices in quantities larger than
for one day’s usage (CX 9-Z-10).

24. MSMS assisted in a month-long campaign on alcoholism, held
in February of 1976 (CX 174-B).
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6. Eye Care

25. The Committee on Eye Care in 1974-1975 considered at its
meeting the following subjects: the Lion’s Club Preschool Vision
Screening Program, low vision clinics, opthamology referrals for
rehabilitation, vision aspects of the Medicaid Program, eye care for
trainable mentally retarded children, problems of coverage insuffi-
ciency, safety glasses for one-eyed amblyops, vision problems in low
income areas, mobility of preschool and young children with severe
vision impairment, and legislation to make school vision screening
mandatory. During this time, the Committee on Eye Care also con-
tinued to serve in an advisory capacity to the Vision Section of the
Michigan Department of Public Health’s Bureau of Maternal and
Child Health, and the Division of Services to the Blind of the Michi-
gan Department of Social Services (CX 8-Z-10). ;

26. In 1975 and 1976, the Committee reviewed two proposed drafts
for the Vision Section of the Medicaid Manual, studied the develop-
ment of techniques for vision testing the mentally retarded and/or
handicapped child, and developed guidelines for the treatment of
tropias (CX 9-Z-12; CX 10-Z-20). '

7. Miscellaneous Programs and Activities

27. The Committee on Aging drafted principles on improving care
for the elderly, and also monitored federal and state legislation and
programs pertaining to the elderly (CX 8-Z-9).

28. In October, 1975, the MSMS Committee on Highway Injury
studied several bills pending before the Michigan Legislature con-
cerning emergency medical service and other safety related issues
(CX 9-Z-11). [10]

29. In 1975, the MSMS Ad Hoc Task Force on Public Health Stat-
utes Revision Project (“PHSRP”) was created by the MSMS Commit-
tee on State Legislation and Regulations to monitor the Public Health
Statutes Provision Project. The Ad Hoc Task Force subsequently for-
mulated MSMS responses to recommendations, and played a signifi-
cant role in modifying the PHSRP Proposals as they were drafted into
legislative form (CX 9-Z-5).

30. Pursuant to Resolution 75A~36, MSMS resolved to work closely
with the Michigan Department of Health to upgrade and enforce
existing guidelines for proper quality control of independent laborato-
ries (CX 8-Z-25).

31. During May, 1975-1976, the Committee on Children and Youth
accomplished the following: Agreed to work in cooperation with the
Michigan Chapter of the American Academy of Pediatrics and the
Michigan Perinatal Association toward the development of more in-
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tensive care centers for infants in Michigan; recommended the devel-
opment of a program in Michigan for the screening of newborns for
disease (partlcularly congemtal) endorsed the Right to Read Pro-
“gram,; lent its support to efforts in the state to promote and provide
educational programs on bicycle safety; and suggested that the Com-
mittee offer its counsel, when needed, to the Michigan Community
Coordinated Child Care Council. The MSMS Council, during this
same time period, approved recommendations of this Committee that
MSMS support amendments to the Michigan Education Code to pro-
vide for the periodic re-evaluation of children enrolled in special edu-
cation programs; and that MSMS support amendments to the
Michigan Education Code to provide that children with scientifically
documented learning disabilities, as well as physically handicapped
and/or mentally retarded children, be eligible for special education
programs under the Michigan Education Code (CX 9-Z-11).

32. Between May, 1975 and May, 1976 the Commission on Continu-
ing Medical Education received provisional authorization to perform
accreditation surveys within the State of Michigan by the AMA Coun-
cil on Medical Education (CX 9-R). ‘

33. During this period, MSMS was instrumental in getting the state
legislature to pass a bill that defined death (CX 9-Y).

34. At this time an MSMS committee was appointed to respond to
Mental Health Department Rules and Regulations regarding use of
psychotropic drugs, and one set of such rules was amended pursuant
to the review of this committee (CX 10-G). {11]

35. MSMS periodically informed its members of the possible legal
ramifications of generic drug substitution (CX 10-G).

 36. In the summer of 1977, the MSMS Committee on State Legisla-
tion and Regulations lobbied for MSMS regarding proposed Eye Bank
legislation; laetrile legislation; a one-day, one-trial jury system; legis-
lation on head and neck radiation-thyroid cancer; health and human
sexuality education legislation; the New Public Health Code; legisla-
tion concerning patients’ rights and responsibilities; legislation re-
garding dentists signing death certificates; and legislation dealing
with a hospital construction moratorium (CX 182-H-I).

37. From May, 1977 to May, 1978, the MSMS Committee on CME
Accreditation conducted 16 surveys, with seven hospitals receiving
accreditations for the first time (CX 11-Z-4).

38. The MSMS Task Force on Medical Care Costs developed practi-
cal guides to assist hospital medical staffs in developing cost contain-
ment strategies and programs, helped the MSMS Committee on CME
programming in developing a course on medical care costs for the
1978 MSMS Scientific Meeting, and maintained liaison with the
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Michigan Medical School Council of Deans in developing programs on
medical care costs for medical students (CX 189-H).

39. Pursuant to Resolution 78A~33, MSMS resolved to urge govern-
ment hospitals to participate with private hospitals in making serious
efforts toward cost containment; and further, that they share their
cost performance data, and work toward greater public accountability
(CX 11-Z-31). ,

40. Pursuant to Resolution 78A-57, the House of Delegates was
directed to request component medical societies to investigate labora-
tory ownership arrangements and to take immediate action to assure
that their physician members not be associated with any laboratory
ownership schemes which may exploit patients (CX 11-Z-36).

B. Activities of MSMS Involving Pecuniary Benefit to Its Members

41. As noted in finding 7, supra, respondent MSMS is organized in
part to further its members’ pecuniary and business interests. To this
end it engages in substantial activities or offers substantial services
for [12] the economic benefit of its membership. One of its stated
purposes is advocating fair remuneration for physicians’ services.
MSMS’ activities and services include lobbying and legislative activi-
ties on bills having economic significance to members, intervening in
or initiating lawsuits which affect members’ pecuniary interests,
close association with and control of organizations that further mem-
bers’ financial interests through the providing of services, public rela-
tions activities, practice management seminars, low-cost insurance
programs, a variety of retirement plans, vacation package plans, con-
tinuing medical education courses which are available to MSMS
members at a cost far below the charge to nonmembers, and a month-
ly magazine and newsletter dedicated in large part to reporting socio-
economic trends and furnishing economic advice.

1. Corporate Purposes and Tax Status

42. MSMS was founded and exists as a federation for all physicians
licensed to practice in Michigan (CX 5-B; CX 4-E). One of the pur-
poses for which MSMS was incorporated in 1910 was “the guarding
and fostering of [physicians’] material interests” (CX 5-B). The MSMS
Constitution, as amended in 1978, proclaims that one of the objects of
the corporation is “to advocate fair remuneration for services ren-
dered” (CX 4-E; CX 7-N). MSMS maintains in-house staff and facili-
ties, including a Bureau of Economics, which engage in many of the
activities or furnish many of the services described infra (see, e.g, CX
123-C).

43. MSMS is exempt from federal income taxation pursuant to
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Section 501(c)6) of the Internal Revenue Code, 26 U.S.C. 501(c)6)
(1976) (CX 141-C), which exempts “business leagues, chambers of
commerce, real estate boards and boards of trade” with members that
share common business interests (Treas. Reg. Section 1.501(c)6)-1
(1958)), rather than under Section 501(c)(3) of the Code, which ex-
empts organizations formed and operated solely for religious, charita-
ble and scientific purposes, 26 U.S.C. 501(c)(3) (1976). MSMS members
can deduct their MSMS dues as ordinary and necessary business
expenditures directly connected with or pertaining to their trade or
business (Treas. Reg. Section 1.162-1(a) (1958)).

2. Lobbying and Efforts to Influence Government Action

44. Respondent MSMS furthers its members’ pecuniary interests by
engaging in lobbying and legislative activity. MSMS actively and
intensively lobbied for proposed legislation which increased Medicaid
payments to physicians; which lowered the cost of professional liabili-
ty insurance; which prevented [13] chiropractors from obtaining state
licensure status! and which reduced physicians’ state income tax lia-
bility.

45. At House of Delegates meetings from 1974 through 1978, Coun-
cil Chairmen reported that one of MSMS’ priorities for each year was
pursuing legislative objectives to accomplish MSMS’ goals (CX 7-Z-5;
CX 8-5; CX 9-Z-2; CX 10-Z-7; CX 11-Z-1; CX 182-S). The importance
to MSMS of its lobbying activities is apparent from the intricate
network of committees, programs and registered professional lobby-
ists it has employed to carry out this function. ,

46. MSMS employs both an independent registered lobbyist (CX
173-J-K; CX 236) and a registered lobbyist/employee (CX 237; CX
6-B). MSMS expects its lobbyists to establish and maintain individual
liaison with members of the Michigan Legislature, to attend sessions;
to report back pertinent details; and to discuss MSMS’ strategic op-
- tions (CX 172-J-K; CX 46-C, F, I-J).
~ 47. MSMS also has a Committee on Federal Legislation to monitor

the activities of the U.S. Congress, and to advise MSMS members how
legislation under consideration would affect the practice of medicine
-in Michigan (CX 9-Z-12; CX 8-Z-10; CX 11-Z-13-14). Lobbying for or
against federal legislation is managed through the American Medical
Association’s Washington office (CX 9-Z-12), with input from MSMS
(CX 187-C; CX 133-B; CX 11-Z-5; CX 10-Z-20; CX 9-Z-12, U; CX
8-Z-7).
! This latter measure would have effectively enlarged the areas of medical treatment in which they could
compete with physicians. MSMS approved the final legislative version which removed proposed language giving
chiropractors the right to perform physical examinations; the right to perform incisive surgical procedures or

invasive procedures requiring instrumentation; and the right to dispense or prescribe drugs (CX 10-2-23; CX 57—B
CX 46-C; see CX 8-Z-5, Z-15).
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48. MSMS lobbied energetically in 1975 and later to obtain higher
reimbursement for physicians’ services under the Medicaid program
(CX 8-Z-15; CX 10-Z-23; CX 11-Z-6, Z-20, Y). In 1977, MSMS claimed
that as a result of this lobbying, it had succeeded in increasing Medi-
caid reimbursement for 80 percent of all physicians’ Medicaid services
(CX 11-Y; see also CX 11-Z-20, Z-6). “This accounts for over 80% of
the total Medicaid payout” (CX 88-B). '

49. MSMS launched a major legislative drive in 1974 to lower the
cost to its members of professional liability insurance (CX 7-N; CX
8-U, 8-Z-6, Z-7, Z-15, Z-17, Z-18, 7-20, Z-{14] 22, Z-23; CX 9-Z-16).
Beginning in 1974, the cost of professional liability insurance to Mich-
igan MDs increased sharply, and many MSMS members were in dan-
ger of losing their insurance coverage entirely (CX 7-1, Z-5, Z-6; CX
8-U, 8-7Z-6, Z-7, Z-17; CX 32-B; J; CX 177-F).

50. MSMS’ then President stated that “[t]he MSMS Council, our
Committee on Professional Responsibility, and our staff all rate [this]
malpractice situation as our No. 1 MSMS priority’ (CX 32-B) (empha-
sis in original). During the first half of 1975, “[t}he Legislature enact-
ed 15 professional liability bills which MSMS either conceived or
supported” (CX 233-A).2 MSMS encouraged legislation to protect
members’ livelihoods by making it more difficult for patients to sue
physicians for malpractice (CX 233-A). For example, MSMS proposed
legislation to require that prior to filing a medical malpractice law-
suit, a complainant file an “Affidavit of Merit” signed by an expert
witness attesting to the merit of the claim (CX 8-V, Z-23; CX 9-Z-1; .
CX 10-Z-2; CX 233-A; CX 8-7Z-18). MSMS also sought and obtained
a statutory definition of medical malpractice, which made it more
difficult for plaintiffs to prevail, by differentiating malpractice from
maloccurrence or poor result (CX 9-Z, Z-7, Z-20; CX 10-F, Z-2, Z-23;
CX 11-Z-5, Z-20; CX 96-B; CX 97-C-E; CX 177-N-0). MSMS lobbied
for professional liability legislation, which was subsequently enacted,
and which included a statutory definition limiting the class of those
qualified to testify as an expert witness in medical malpractice law-
suits to a “Doctor of Medicine [or] Osteopathy who is actively engaged
in the practice of medicine or surgery, in the particular specialty or
field involved.” The legislation specified that the “Doctor must spend
most of his time in clinical practice in that specialty, and in the same
locale as the defendant physician” (emphasis in original) (CX 9-Z-21;
see also CX 9-Z; CX 177-N; CX 10-F). A fixed statute of limitations
for medical malpractice was also established (CX 8-V, Z-18, Z-23; CX
9-Z, Z-7; CX 10-Z-2; CX 233-B); as well as a requirement for binding
arbitration (CX 8-V, Z-18, Z-23; CX 9-Z; CX 10-Z-41; CX 233-B); a

2 MSMS legal counsel drafts legislation for MSMS which legal counsel considers “{ojne of the most important
things {they] do” for MSMS (CX 77-C; see alse CX 8-V).
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prohibition against contingency fees for attorneys (CX 7-Z-20; CX
8-V, Z-23; CX 233-B); and a requirement that medical malpractice
claimants disclose all sources of collateral income (CX 8-V, Z-18).

51. MSMS was active in the successful effort to amend the Michigan
Single Business Tax statute, thus enabling physicians to decrease
their state income tax liability (CX 96-A; CX 97-C, F; CX 9-Z-31,
7-32; CX 10-Z-23, Z-41). MSMS also [15] claimed that it had a signifi-
cant impact on the defeat of “Proposition D,” for a graduated state
income tax. “Efforts to defeat Proposition D were led by the Commit-
tee against Higher Taxes, which MSMS members, more than any
other group, help to finance” (CX 57-G).

52. MSMS also lobbied to protect its members’ economic interests
by pursuing and obtaining legislation which immunized physicians
from lawsuits arising from performance as a “Good Samaritan” dur-
ing an emergency situation occurrmg in a hospital (CX 233-C; CX
8-V), or from serving on a peer review committee (CX 233-C; CX 8—-C
Z-23; CX 9-Z-1; CX 77-C).

3. MSMS Involvement with Michigan Doctors
Political Action Committee

53. MSMS also furthers its members’ pecuniary interests by pursu-
ing its legislative objectives through the Michigan Doctors Political
Action Committee (“MDPAC”). Organized by MSMS, and still closely
affiliated with it, MDPAC complements MSMS’ legislative efforts by
contributing money to political campaigns in order to elect “friendly
legislators”.

54. MSMS itself cannot legally contribute money to support politi-
cal candidates of its choice (CX 9-U), but MDPAC can and does con-
tribute to political campaigns (CX 217-B; CX 9-U; CX 10-U). MSMS
believes that “[o]nly by supporting and electing friendly legislators
can [it] get friendly legislation” (emphasis in original) (CX 9-U; see
also CX 110-U; CX 46-H; CX 217-B).

55. MDPAC holds its annual meeting at MSMS headquarters (CX
21-D). MDPAC'’s chairman, an MSMS member, reports to the MSMS
House of Delegates annually (CX 6; CX 9-U; CX 10-U-V; CX 11-M).
MDPAC holds its annual membership luncheon while the House of
Delegates is in session (CX 242). Those who attend the membership
" luncheon are virtually all MSMS Delegates (CX 242). MSMS and
MDPAC also co-sponsor an annual congressional reception in Wash-
ington, D.C., which enables MSMS members to meet their congress-
men and to discuss legislative matters of importance to MSMS
nembers (CX 52-D; see CX 9-X; CX 133-B).

56. MSMS raises money for MDPAC’s candidate funding actxvxtles

y soliciting contributions to MDPAC (CX 95-B; CX 96-B; CX 129-A;
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CX 155-B). When MSMS members receive their annual dues billing,
the statement includes a MDPAC contribution request (CX 96-B; CX
129-A; 155-B). MSMS also includes requests for contributions for
MDPAC in its monthly magazine (CX 72-M-N) and biweekly newslet-
ter (CX 95-B; CX 129-C-D). The Chairman of MDPAC solicits contri-
butions from MSMS members during his annual presentation at the
MSMS House of Delegates meetings (CX 9-U; CX 10-U-V). [16]

4. Litigation

57. MSMS initiated a lawsuit to prevent BCBSM from reducing its
outpatient psychiatric benefits (CX 136-B). BCBSM’s proposed ac-
tions would have reduced payments to MSMS physicians for these
~ services. In 1978, MSMS also intervened in a lawsuit between BCBSM
and Michigan’s Insurance Commissioner because the outcome of the
lawsuit could have affected rates of reimbursement to physicians. A
decision favoring MSMS’ position was rendered. MSMS legal counsel
claimed that the decision in the case was “a victory for physicians”
and that it would have “a favorable impact on our other litigation
against BCBSM, particularly the psychiatric suit” (CX 136).

58. In March 1978, the MSMS Council authorized a direct payment
of $11,000 to help pay the expense of another physicians’ professional
organization which was involved in a dispute with BCBSM over differ-
ential reimbursement to participating and non-participating physi-
cians. MSMS’ Council believed that this expenditure would assist
- MSMS’ legal counsel in carrying on its own lawsuit to prevent
BCBSM from instituting a policy of differential payments to physi-
cians (CX 187-F; CX 114-E; CX 11-U).

59. MSMS filed an amicus curiae brief before the U.S. Supreme
Court in Group Life and Health Ins. Co. v. Royal Drug Co., Inc., 440
U.S. 205 (1979), because the case involved “the extent to which Blue
Cross-Blue Shield organizations may fix prices and discriminate
against non-participating professionals free of antitrust liability” (CX
136-B; see CX 187-E; CX 191-F; CX 11-U).

* 60. MSMS legal counsel also filed an amicus curiae brief on behalf
of a physician accused of malpractice who was countersuing the plain-
tiff’'s attorney for malicious prosecution (CX 136-B; CX 189-D; CX
190-D; CX 191-F). ‘

5. Professional Liability Insurance

61. MSMS has advanced the economic interests of its members
through the creation, funding and control of Michigan Physicians
Mutual Liability Insurance Company (“MPMLC”). MPMLC sells
professional liability insurance to physicians, including MSMS mem-
" bers, at low rates (Finding 64, infra).
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62.In 1975, amidst MSMS’ concern regarding the malpractice crisis
(Finding 49, supra ), MSMS created MPMLC (CX 8-U, Z-3; CX 9-T-U;
CX 10-V-W; CX 38-A). MSMS invested over $200,000 to help finance
MPMLC (CX 12-8; see CX 9-J; CX 171-D; CX 177-J; CX 178-I; CX
10-V). “Approximately $20,000 of that money has remained as an
investment of the society in MPMLC—the amount of money that we
do not intend to retrieve and will not retrieve” (CX 12-S; see also CX
171-D). [17] : S

63. MSMS controls MPMLC. The Michigan Bureau of Insurance
required that MPMLC’s original incorporators be MSMS members
(CX 8-Y; CX 235-A; CX 6). During 1976 and 1978, the overwhelming
majority of the MPMLC board of directors were MSMS members (CX
231; CX 6; see CX 10-V). MPMLC's officers have consistently been
MSMS members (CX 6; CX 231; CX 9-R-U; CX 10-V-W; CX 11-0-P),
including MPMLC’s President from 1976-1978, Vernon V. Bass, MD,
who also served as President of MSMS during 1978 (CX 6; CX 9-T; CX
10-V; CX 11-0; CX 231). MPMLC’s President reports annually to the
MSMS House of Delegates (CX 9-T-U; CX 10-V-W; CX 11-0-P). An
MSMS employee maintains “official liaison” with MPMLC (CX 177-
F). MSMS features current MPMLC news articles in its biweekly
Medigram (CX 88; CX 155-B; CX 38-A).

64. MPMLC provides Michigan physicians with malpractice insur-
ance (CX 10-V; CX 11-0; CX 38-A; CX 88-A; CX 177-F) at low rates
(CX 10-V; CX 11-0). As MPMLC President Bass told the 1978 House
of Delegates, “You have every right to be proud of your Michigan
Physicians Mutual Liability Company. Its superb board of directors
are now considered insurance executives with a physician’s heart and
empathy. It is a management company that is extremely responsive
and an effective organization” (CX 11-0).

6. Publications

65. Both Michigan Medicire, the “Official Journal of the Michigan
State Medical Society” (CX 58-A; CX 64-A) and Michigan/Medicine
Medigram, MSMS’ biweekly newsletter (CX 27-I), publish articles
with a special emphasis on legislation, economic issues and medical
news in Michigan (CX 11-Z-8; CX 9-V, Y, Z-5).

66. At its August 2, 1975, meeting, the MSMS Council responded to
membership demand for socio-economic and news articles, in lieu of
scientific news, by resolving that Michigan Medicineshould no longer
carry any scientific articles and that the position of Scientific Editor
should be eliminated (CX 9-Z-17, Z-18; CX 171-B-C; CX 58-B).
MSMS members reacted very favorably to the Council’s actions. In
response to an MSMS survey of 400 members, “83.7% of those re-
sponding said they prefer the news-magazine rather than the former
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scientific publication” and “[t]he respondents said they rate CME,
‘government programs, legislation, and legal advice as the four most
important topics” (CX 10-Z-22).

67. Michigan Medicine publishes a variety of monthly columns
which contain legal, economic and business advice for members (see,
e.g, CX 64-C, 66-C). For example, in one issue of Michigan Medicine,
MSMS legal counsel advised members about the professional and
economic dangers of practicing without malpractice insurance (CX
64-C). An article in another issue advised members on the costs and
advantages of incorporating their medical practices (CX 66-C). [18]

7. Public Relations and Membership Services
a. Public Relations

68. The public image of physicians is a vital concern of MSMS
because most physicians rely on the public as their source of income,
and because physician-patient relationships are dependent on the
trust and respect accorded both to an individual physician and to the
profession as a whole (see CX 10-Z-22; CX 9-Z-17). The MSMS Consti-
tution proclaims that one of MSMS’ purposes is “to support the efforts
of those who would preserve, protect and enhance the reputation of
*** the medical profession” (CX 4-E; see also CX 5-B; CX 7-N). To
fulfill this purpose, MSMS set up a Committee on Public Relations
(CX 7-N; CX 10-Z-22), and hired a public relations consultant (CX
10-Z-22). . . ‘

69. MSMS used public relations to solicit support for the MSMS
activities challenged in this case. In 1977, MSMS encouraged mem-
bers to distribute to patients an MSMS-produced brochure explaining
MSMS’ reaction to BCBSM’s new reimbursement policies (CX 184-F-
G; CX 95-A). MSMS hoped to win public support for its position and
thereby pressure BCBSM to be more responsive to MSMS’ demands.
The House of Delegates also developed a “detailed set of recommenda-
tions” for MSMS leaders handling media and public inquiries about
MSMS’ actions regarding BCBSM (CX 11-Z-19).

70. MSMS’ public relations activities reinforced its legislative lob-
bying efforts regarding malpractice. During its intensive public rela-
tions campaign in 1975, MSMS spent approximately $31,000 on
advertising in order to “solicit public support for [MSMS’] legislative
package” (CX 8-V-W). MSMS believed that if every MSMS member
launched a *“concerted effort to generate support and help from the
public” for MSMS’ legislative package, they could lower the cost of
professional liability insurance (CX 34-A-C; CX 8-V-W; CX 8-Z-6,
Z-7).
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b. Member Services
() Practice Management and Physician Service Group

71. Respondent MSMS advances its members’ economic interests by
offering them a wide variety of money-saving practice management
prograrus to increase the efficiency, productivity and profitability of
their practices. The Physician Service Group (“PSG”), a wholly-
owned, for-profit MSMS subsidiary, currently provides this service for
MSMS members. :

72. MSMS has advised physicians on financial management and the
business side of practice through [19] publications, seminars and
workshops (CX 66-C; CX 9-Z-5; CX 11-Z-7; CX 21-C; CX 11-Z-19,
Z-20; CX 10-Y). MSMS members pay less to attend these workshops
and seminars than non-members (CX 52-A).

73. MSMS has advised physicians on the financial aspects of open-
Ing a practice, office set-up, personnel management, streamlining
paperwork, billing and collecting fees, patient flow, methods of ob-
taining referrals and the advantages or disadvantages of incorporat-
ing a medical practice or entering a partnership (CX 52-A; CX 126-A;
CX 204-A, F, H-K). ‘

74. In July 1978, the MSMS Council became concerned that MSMS
was endangering its tax-exempt status by providing services to mem-
bers which were turning a profit for MSMS (CX 141-C-D). MSMS also
perceived an “increasingly critical Internal Revenue Service attitude
toward the 501(c)(6) tax exempt status of organizations such as MSMS
engaging in activities ‘unrelated’ to the incorporated purpose of the
organization” (CX 141-C; CX 190-H). Council members, officers, staff
and legal counsel discussed various MSMS options for providing
“membership services outside of the clearly established tax-exempt
scientific and socio-economic needs and services of [MSMS]” (CX 141-
G; see also CX 190-H). PSG, a wholly-owned for-profit subsidiary was
therefore established (CX 12-S-T; CX 190-H; CX 141-C-D).

75. MSMS controls PSG. MSMS’ legal counsel drafted PSG’s Arti-
cles of Incorporation and the Council approved them (CX 190-H). PSG
was capitalized with funds contributed by MSMS (CX 12-R-T). MSMS
owns all outstanding shares of PSG stock, approximately a $50,000
investment (CX 12-S-T; CX 141-C). PSG’s offices are located in the
MSMS headquarters building (CX 141-C). MSMS members and em-
ployees serve as PSG’s officers and Board of Directors (CX 6; CX 141).

76. PSG offers a wide variety of services, including many previously
provided by MSMS, to MSMS members which inure to their financial
benefit. For example, PSG offers members a credit card office pay-
ment plan at a group discount rate which assists physicians in saving
money by cutting billing costs and reducing the number of uncollecti-
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ble accounts (CX 161-B). PSG also offers MSMS members a bill collec-
tion service to help physicians collect delinquent accounts (CX 141-D).
This service costs MSMS members less money than would using an
independent bill collection service (CX 218-A). Other PSG services
available to MSMS members include private financial and estate
planning, loans to physicians, practice management consultations
and practice management seminars (CX 141-D; CX 152-H).

(1) Insurance Programs for Members

77. MSMS offers its members insurance programs such as disability
(CX 223; CX 61-C; CX 8-Z-11), group term and [20] permanent life
(CX 226; CX 58-C; CX 8-Z-11; CX 9-Y), workers’ compensation (CX
74-C), office overhead protection (CX 225), and hospital, surgical and
major medical insurance plans (CX 102-C; CX 229-A-D; CX 127-B;
CX 178-D; CX 8-Z-11; CX 11-Z-16). MSMS considers these insurance
programs to be a valuable benefit of membership (CX 58-C; CX 74-C;
CX 61-C; CX 102-C) because they provide “broad insurance protec-
tion at low net cost” for enrolled members (CX 74-C). Three of the
MSMS-sponsored insurance programs pay MSMS members annual
dividends (CX 225-A; CX 58-C). During 1975, the MSMS-sponsored
group term and permanent life insurance program paid enrolled
members more than $80,000 in dividends (CX 9-Y).

(iii) Retirement Plans

78. MSMS established a pension trust fund in 1978 after a member-
ship survey demonstrated members’ interest in such a fund (CX 186-
E; CX 190-G; CX 11-V). The MSMS pooled pension trust fund is
especially valuable for members who have no pension plan because
these physicians can enroll in any one of the variety of MSMS plans
without spending any money on the legal or accounting costs ordinari-
ly associated with adopting such a plan (CX 189-F). The MSMS pen-
sion trust fund also enables members with an existing “Keogh or P.C.
retirement plan” to switch easily to an MSMS plan (CX 189-F).

(iv) Auto Leasing and Discount Rental Programs

79. MSMS has arranged for “‘significant discounts” to MSMS mem-
bers in renting or leasing a car or truck (CX 97-G; CX 227-A, C; CX
143-C; CX 227-A-B, D-G).

(v) Continuing Medical Education

80. MSMS offers continuing medical education courses for physi-
cians (CX 9-V, Z-11, Z-12; CX 10-Z-12, Z-13; CX 43-A; CX 52-D), at
a lower cost to MSMS members than to non-members (CX 182-J; CX
88-B; CX 89-A; CX 90-A; CX 189-G; CX 216-A).
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(vi) Vacation Plans

81. MSMS members who join an MSMS-sponsored travel tour enjoy
the “charter cost savings” of a group vacation package (CX 148-C; CX
86-A).

8. Relationship with American Medical Association

82. American Medical Association (*AMA”) engages in substantial
activities for the pecuniary benefit of its [21] members.3 Membership
in a constituent society of AMA is a prerequisite to membership in
AMA 4 MSMS is a constituent society of AMA (CX 5-B, J; CX 4-E).
Membership in MSMS makes physicians eligible for membership in
AMA. :

{

III. INTERSTATE COMMERCE

83. MSMS members receive substantial amounts of money which
move across state lines as reimbursement for physicians’ services
covered under the Medicaid program and the Federal Employees
Health Benefits Program (“FEHBP”) (Finding 84, infra).

84. In fiscal 1977, Michigan Medicaid paid $110,585,629 for physi-
cians’ services covered by Medicaid. In fiscal 1978, Michigan Medicaid
expenditures for reimbursement to physicians totaled $119,268,000
(Dempsey 1774). For each of those years the Michigan Department of
Social Services drew half of the amount of total physicians’ services
expenditures from federal funds in Washington, D.C. (Dempsey 1777;
CX 728-B, { 4). During the years 1977 and 1978, BCBSM paid $30
million annually in reimbursement for health benefits, including
physicians’ services, under FEHBP contracts covering 36,000 federal
employees in Michigan (Hustead 879-80, 871-72). All of these funds
flowed across state lines from Illinois (location of the bank of the
National Association of Blue Cross and Blue Shield Plan, see Finding
97, infra), into Michigan. .

85. As noted earlier, Finding 1, supra, as of March 1975, over 80
percent of the physicians in Michigan were members of respondent
MSMS (CX 50-A). As licensed physicians, MSMS members regularly
purchase and prescribe drugs and other medical products (see, e.g., CX
95-C-D).

86. Michigan physicians purchase significant amounts of drugs and
other medical products directly from manufacturers in other states.
The amount of money involved in these transactions is substantial.
For example, Bausch & Lomb, Inc., a New York company which sells

3 American Medical Ass'n, 94 F.T.C. 701, 987 (1979), affd, 638 F.2d 443 (2d Cir. 1980).
4 Id. at 710.
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its products directly to physicians, had sales in Michigan in 1979 of
$4.2 million (CX 728-E, {1 15-16). Hoechst-Roussel Pharmaceuticals,
Inc., a New Jersey company which sells directly to physicians, had
1979 sales in Michigan of approximately $4.6 million (CX 728-F, {
21-22). [22]

87. Because MSMS members prescribe drugs and the use of other
medical products, their prescription patterns necessarily affect sales
of drugs and other medical products to Michigan purchasers, such as
pharmacies, who are not physicians.

88. Manufacturers of drugs and other medical products located
outside of Michigan sell significant amounts of their products to Mich-
igan purchasers other than physicians. The amounts of money in-
volved in these interstate transactions are substantial. For example,
Astra Pharmaceutical Products, Inc., manufactures its products in
Massachusetts and sells its prescription drugs to wholesale supply
houses in Michigan; its sales into Michigan in 1979 totaled $980,755
(CX 728-D, 11 10, 12-13). A. H. Robins Co., Inc., a Virginia manufac-
turer selling directly to wholesalers, hospitals and retailers, has annu-
al sales in Michigan in excess of $5 million (CX 728-E, 1 17-19).
Burroughs Wellcome Co., a North Carolina manufacturer which sells
its products to clinical laboratories in Michigan, had sales in Michi-
gan in 1979 of approximately $9 million (CX 728-F, {{ 23-25). The
Purdue Frederick Co., a New dJersey manufacturer selling phar-
maceutical products to hospitals, and medical supply wholesalers and
retailers, had sales in Michigan in 1979 in excess of $1 million (CX
728-G, 1| 26-28). Becton Dickinson and Co., a New Jersey manufac-
turer which sells to health care facilities and distributors in Michi-
gan, had sales in Michigan in 1979 of $6,214,066 (CX 728-G-H, 11
29-30, 32). ;

89. Under the Medicaid program the federal government pays 50
percent of the cost of Medicaid payments for physicians’ services in
Michigan (CX 728-B, { 3; CX 728-A, { 1). In fiscal 1977, Michigan
Medicaid paid $110,585,629 for physicians’ services covered by Medi-
caid. In fiscal 1978, Michigan Medicaid expenditures for reimburse-
ment to physicians totaled $119,268,000 (Dempsey 1774). For each of
those years the Michigan Department of Social Services drew half of
the amount of total physicians’ services expenditures from federal
funds in Washington, D.C. (Dempsey 1777; CX 728B, { 5).

90. FEHBP is a general health insurance plan under which the
federal government, through the Office of Personnel Management
(*OPM”), contracts with a number of insurers to provide health bene-
fits for federal employees and their dependents (Hustead 854-55).

91. FEHBP enables federal employees and their dependents, wher-
ever located in the United States, to take advantage of the service






