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Complaint 103 F.T.C.
IN THE MATTER OF
GENERAL MOTORS CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF THE CLAYTON ACT

Docket C-3132. Complaint, April 11, 1984—Decision, April 11, 1984

This consent order limits the Joint Venture between General Motors Corporation and
Toyota Motor Corporation to the manufacture and sale of no more than 250,000
subcompact cars per year, for a period of twelve years, ending no later than Dec.
31, 1997. While GM, Toyota and the Joint Venture are permitted to exchange
information necessary to produce the Sprinter-derived vehicles, the order prohibits
the transfer or communication of any information concerning current or future
prices of new automobiles or component parts produced by either automaker; sales
or production forecasts or plans for any product not produced by the Joint Venture;
marketing plans for any product, including products produced by the Joint Ven-
ture; and development and engineering activities relating to the product of the
Joint Venture.

Appearances

For the Commission: Edward F. Glynn, Jr.

For the respondents: Richard W. Pogue, Jones, Day, Reavis & Pogue,
Cleveland, Ohio and Robert C. Weinbaum, in-house counsel, Detroit,
Mich. for respondent General Motors Corp. Earl W. Kintner and
Eugene Meigher, Arent, Fox, Kintner, Plotkin & Kahn, Washington,
D.C. and Takeo Tsukada, in-house counsel, Toyota City, Aichi Prefec-

- ture, Japan for respondent Toyota Motor Corp.

COMPLAINT

The Federal Trade Commission, having reason to believe that Gen-
eral Motors Corporation (“GM” or “General Motors”) and Toyota
Motor Corporation (“Toyota”) intend to acquire shares in a Joint
Venture corporation in violation of Section 7 of the Clayton Act, as
amended (15 U.S.C. 18), and Section 5 of the Federal Trade Commis-
sion Act, as amended (15 U.S.C. 45), and it appearing that a proceed-
ing by the Commission in respect thereof would be in the public
interest, the Commission hereby issues its Complaint, pursuant to
Section 11 of the Clayton Act (15 U.S.C. 21) and Section 5(b) of the
Federal Trade Commission Act (15 U.S.C. 45(b)), stating its charges as
follows:
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I. DEFINITION

1. For the purpose of this Complaint, the following definition shall
apply: new automobiles means new passenger automobiles manufac-
tured or sold in the United States or Canada, and includes light trucks
and vans. '

II. GENERAL MOTORS CORPORATION

2. General Motors is a Delaware corporation with headquarters at
3044 West Grand Boulevard, Detroit, Michigan.

III. TOYOTA MOTOR CORPORATION

3. Toyota is a Japanese corporation with headquarters at 1, Toyota
Cho, Toyota City, Aichi Prefecture 471, Japan.

IV. JURISDICTION

4. At all times relevant herein, each of the companies named in this
complaint has been engaged in or affected commerce as “commerce”
is defined in Section 1 of the Clayton Act, as amended (15 U.S.C. 12),
and Section 4 of the Federal Trade Commission Act, as amended (15
U.S.C. 44).

V. THE PROPOSED JOINT VENTURE

5. Pursuant to an agreement reflected in a Memorandum of Under-
standing (hereinafter “Memorandum”) executed by GM and Toyota
on February 17, 1983, attached to this Complaint as Exhibit 1, GM
and Toyota have agreed to form a Joint Venture corporation (here-
inafter “Joint Venture”). GM and Toyota will each acquire one-half
of the shares in the Joint Venture and will each designate one-half
of the Board of Directors of the Joint Venture. The Joint Venture will
be managed principally by persons designated by Toyota. The Joint
Venture will manufacture new automobiles that will be designed by
Toyota in consultation with GM and will be sold to GM, and may also
manufacture new automobiles that would be sold to Toyota.

VI. TRADE AND COMMERCE

6. The relevant product market is the manufacture or sale of small
new automobiles, which includes automobiles commonly referred to
as subcompact, compact, and intermediate sized automobiles.

7. The relevant geographic market is the United States and Canada.

"8. Concentration in the relevant product and geographic markets
is high.

9. Both GM and Toyota are substantial competitors in the relevant
product and geographic markets.
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VII. EFFECTS OF THE PROPOSED JOINT VENTURE

10. The effect of the Joint Venture may be substantially to lessen
competition or tend to create a monopoly in the relevant markets in
violation of Section 7 of the Clayton Act, as amended (15 U.S.C. 18),
or may be unfair methods of competition in violation of Section 5 of
the Federal Trade Commission Act, as amended (15 U.S.C. 45), in the
following ways:

(a) The output of the Joint Venture is likely to be significantly
expanded beyond the single module, capable of producing not more
than 250,000 new automobiles per year, an expansion that would not
be reasonably necessary to accomplish any of the legitimate purposes
of the Joint Venture; and

(b) The Joint Venture would provide no adequate safeguards
against the use of the Joint Venture, or the relationships between GM
. and Toyota that are occasioned by the Joint Venture, for the trans-
mission of competitively significant information beyond the mini-
mum degree reasonably necessary to accomplish the legitimate
purposes of the Joint Venture.

11. Each of the effects identified in Paragraph 10, singly or in
combination, would significantly increase the likelihood of noncom-
petitive cooperation between GM and Toyota, the effect of which may
be substantially to lessen competition in the relevant markets, and
would not be reasonably necessary to obtain any legitimate, procom-
petitive benefits of the Joint Venture.

VIII. VIOLATIONS CHARGED

The parties’ agreement to the proposed Joint Venture constitutes
a violation of Section 5 of the Federal Trade Commission Act, as
amended (15 U.S.C. 45), and, if consummated, would constitute a
violation of Section 7 of the Clayton Act, as amended (15 U.S.C. 18).

EXHIBIT 1

TOYOTA MOTOR CORPORATION-
GENERAL MOTORS CORPORATION

MEMORANDUM OF UNDERSTANDING
FEBRUARY 17, 1983

TOYOTA MOTOR CORPORATION (Toyota) and GENERAL MOTORS CORPORA-
TION (GM) agree to establish a joint venture (JV) for the limited purpose of manufac-
turing in the United States a specific automotive vehicle not heretofore produced, and
related components described below. In so doing, it is the intent of both parties to
provide such assistance to the JV as is considered appropriate to the enhancement of
the JV’s success. The JV will be limited in scope to this vehicle and this agreement is
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not intended to establish a cooperative relationship between the parties in any other
business. '

The purpose of this Memorandum is to summarize the current understanding of
Toyota and GM regarding the basic parameters of this limited manufacturing arrange-
ment.

Product

The vehicle to be manufactured by the JV will be derived from Toyota’s new front-
wheel Sprinter. Body styles will include a 4-Door Sedan and (6~12 months later) a
5-Door Liftback. Toyota will retain design authority over the vehicle, in consultation
as to vehicle appearance with GM, the purchaser. As modifications will probably be
made to the Sprinter or Corolla over time in accordance with market demand, Toyota
will effect similar changes to the JV vehicle if such changes are deemed desirable by
the parties. Vehicle certification will be handled by Toyota, with assistance provided .
by the JV and GM as agreed upon by the parties.

Manufacturing

The JV will begin produciton of the GM-specific vehicle as early as possible in the
1985 Model Year with nominal capacity of approximately 200,000 units per annum at
GM’s former assembly facility in Fremont, California. o

As part of the technical assistance stated hereinafter, Toyota will take the initiative,
in consultation with GM, in designing the Fremont manufacturing layout and coor-
dinating the related acquisition and installation of its machinery, equipment and
tooling. In this regard, if GM deems it necessary for orders to be placed for construction
of buildings, JV machinery, equipment and tooling prior to the establishment of the
JV to facilitate a timely introduction of the initial JV vehicle in the 1985 Model Year,
GM may do so in its own name directly or through Toyota, and the parties agree to
share equally any capital expenditures or cancellation charges arising from such or-
ders. The only exceptions to the above are as follows: In the event the JV is not
established as a result of unfavorable U.S. governmental review of the matters set forth
in this Memorandum or, following consultations between the senior management of
Toyota and GM, as a result of either party notifying the other on or prior to one
hundred twenty (120) days following the signing of this Memorandum of Understand-
ing by the parties that such party is not satisfied with thé prospects for developing an
acceptable employe relations structure, GM shall bear 100% of the cost of such expendi-
tures ‘and charges.

GM’s annual requirements are presently expected to exceed 200,000 units per an-
num. Both parties will, therefore, assist the JV in increasing its production to the
maximum extent possible within the available capacity. Requirements for capacity
beyond the first module will be the subject of a separate study.

The JV may later produce a variation of the JV vehicle for Toyota. Toyota and GM
may also agree for GM to source the GM-specific vehicle from Toyota assembly plants
in Japan, freeing JV capacity for Toyota’s full or partial production of Toyota-specific
vehicles.

Purchase of Production Materials

The JV will purchase its production materials from those sources providing the least
possible cost, consistent with its standards for product quality and vendor reliability
of supply. Based on this principle, Toyota and GM have agreed upon a tentative sourc-
ing approach, under which specific components to be purchased from Toyota, GM and
other outside vendors have been separately identified. Components to be manufactured
by the JV, mainly major stampings, have also been identified.
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‘ Marketing

All GM-specific vehicles produced by the JV will be sold directly to GM or its desig-
nated marketing units for resale through GM’s dealer network. If any variation of the
JV vehicles should be.produced by the JV for Toyota, such vehicles would be sold

- directly to Toyota or its designated marketing unit for resale through Toyota’s dealer
network. Neither Toyota nor GM will consult the other with respect to the marketing
of JV products, or any other products, through their respective marketing organiza-
tions.

Vehicles sold by the JV should be priced by the JV to provide a reasonable profit for
the JV, Toyota, and GM. To accomplish this, production costs must be kept as low as
possible through the combined best efforts of the JV, Toyota, GM and other major
suppliers. In this regard, the parties have been conducting extensive studies detailing
how each can work to minimize JV expenses. .

The initial JV selling price of the JV vehicle to be sold to GM during the 1985 Model
Year will be determined at least 60 days prior to the start of production by negotiation
between the JV and GM. This negotiation will be based on the production cost estimat-
ed 90 days prior to the expected start of production by the JV, with estimates of said
cost to be guided by the feasibility study. In no event, however, will the said initial JV
selling price be higher than the upper limit nor lower than the lower limit, each as
defined below. The upper limit shall be determined by adjusting for feature differences
the Dealer Net Price less 8% of Toyota’s then current U.S. model front-wheel drive
Corolla equipped comparably with the JV vehicle concerned, and the lower limit shall
be determined by adjusting for feature differences the Dealer Net Price less 11% of said
Corolla. The adjustment for feature differences will be made by agreement between the
JV and GM.

Thereafter, although there may be exceptions, the JV vehicle selling price will be
revised and determined for each model year. The new selling price for the new model
year will be determined by applying to the selling price for the previous model year
the Index as defined in Exhibit A. Since the calculations embodied in the Index may
occasionally yield a selling price which is at significant variance with then current
market conditions, the JV and GM will in such cases negotiate a more appropriate
selling price.

If model changes or specification changes of the vehicle manufactured by the JV are
necessary, Toyota, GM and the JV will agree upon these model changes or specification
changes. Toyota will present to the JV the plan for the model changes or specification
changes concerned. Then, the JV will submit to and negotiate with GM the planned
model changes and specification changes together with the planned price changes.
These model changes and specification changes will be made as agreed upon by the JV
and GM.

The methodology to be employed in pricing optional equipment available on the JV
vehicle (both initial and subsequent) will be comparable to that described in the three
preceding paragraphs.

The initial prices of Toyota and GM components purchased by the JV will be deter-
mined 90 days or more prior to the start of production by negotiation between the JV
and component suppliers after the determination of the specifications of the JV vehicle.
Identification of the respective sources of supply and determination of the initial
component prices will be guided by the feasibility study, with adjustments made for
changes in specifications and appropriate economics.

Thereafter, the prices of components will be reviewed semi-annually. The new prices
will be determined by negotiation between the JV and component suppliers.

If it is anticipated that continuation of the above-mentioned methods for determina-
tion of the prices of the JV vehicles to be sold by the JV and of components to be
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purchased by the JV would cause those prices to be at such levels as the JV would incur
the losses which could endanger the normal operation of the JV, Toyota, GM and the
JV shall negotiate and take necessary measures.

As a fundamental principle, Toyota and GM shall each be free to price and free to
market the respective vehicles purchased from the JV without restrictions or influence
from the other.

Operating Responsibility

The JV will be jointly controlled by an equal number of Toyota and GM directors,
in line with Toyota and GM ownership. Toyota will designate the JV president as the
chief executive officer and chief operating officer. Toyota and GM will assign to the JV
other operating officers as the JV president and JV directors may request, but the
parties recognize that the question of which party shall designate the JV officers in
charge of financial affairs, labor relations and certain other operations has not yet been
agreed upon.

Quality Aésurance

New vehicle warranty expense and administration will be the responsibility of the
purchaser of the JV vehicle. The JV shall maintain product liability insurance for the
benefit of the JV, the parties and other persons in such amounts as the parties may
deem prudent, and the premium costs for such product liability insurance will be borne
by the JV. In each product liability lawsuit involving a JV vehicle, the JV and each
of the parties will communicate and cooperate with each other in all respects in
investigating the facts surrounding the case and in litigating the matter. Each of the
parties will refrain from taking adversarial positions against each other. To the extent
possible under the JV’s product liability insurance arrangements, the JV shall be the
entity having the right to control such product liability lawsuits. However, the relative
financial share of settlement or adverse judgment costs relating to such product liabili-
ty claims or losses which are not covered by such product liability insurance shall be
apportioned 60% to Toyota and 40% to GM. Matters relating to JV vehicle recall
campaigns (including fines and costs of corrective actions) shall be the subject of further
study and negotiation between the parties.

Technical Assistance

Toyota will grant to the JV the license to manufacture the vehicle developed by .
Toyota, and in exchange for this license, the JV will pay a reasonable royalty to Toyota
as may be agreed upon by the parties. Toyota and GM will license the necessary
industrial property rights to the JV, and in exchange for these rights, the JV will pay
reasonable license fees to Toyota and/or GM as may be agreed upon by the parties.
Toyota and GM will also provide technical assistance to the JV on a cost basis plus
reasonable markup. . :

As part of the technical assistance, GM agrees to assist Toyota and the JV in complet-
ing compliance tests for safety, emissions and other areas, as agreed upon by the
parties.

Purchase/Sale of Equity Interest

Toyota and GM (including, subject to the approval of the other party, their wholly
or majority-owned subsidiaries) will each hold a 50% equity interest in the JV. Neither
party may transfer its equity interest in the JV to a third party without the written
consent of the other. The above notwithstanding, the JV will terminate not later than
12 years after start of production. The methodology for disposition of Toyota and GM
equity interests prior to or upon JV termination will be incorporated in the JV docu-






