FEDERAL TRADE COMMISSION DECISIONS

Findings, Opinions and Orders
IN THE MATTER OF
SEARS, ROEBUCK AND COMPANY

MODIFYING ORDER IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-2885. Consent Order, April 20, 1977—Modifying Order, July 5, 1989

This order reopens the proceeding and modifies the Commission’s 1977 consent order
[89 F.T.C. 240] by deleting the prohibition on respondent’s use of radius clauses,
modifying the prohibition on use clauses, and modifying the order so that when it
applies to Sears in its capacity as a shopping center tenant it does so only when
Sears is a major tenant.

ORDER REOPENING AND MODIFYING FINAL ORDER
TO CEASE AND DESIST

On February 24, 1989, respondent Sears, Roebuck and Co. filed a
“Petition to Set Aside Consent Order” (‘“Petition”) asking the
Commission to reopen and set aside the consent order issued in this
matter on April 20, 1977, 89 FTC 240 (1977). In the event the order is
not reopened and set aside in its entirety, Sears spells out in an
“Alternative Proposed Modification of Order with Explanation”
(“Alternative Proposal”) specific modifications to the order that Sears
requests for “all of the difficulties which have been caused to Sears by
this order.” Sears filed its request pursuant to subsection 5(b) of the
FTC Act, 15 U.S.C. 45(b), and section 2.51 of the Federal Trade
Commission Procedures and Rules of Practice, 16 CFR 2.51. One
public comment was received. '

The order prohibits Sears from, among other things, entering or
enforcing certain restrictive lease or easement agreements in connec-
tion with its participation in regional and super regional shopping
centers.! Sears operates department and specialty stores in shopping
centers through its Sears Merchandise Group and engages in shopping
center development and management through its Homart Develop-
ment Co. See Petition at 25, 45.

! The order is limited to Sears’ participation in shopping centers containing (1) 200,000 square feet or more
of total floor area designed for retail occupancy, (2) at least two tenants other than respondent, (3) at least one
major tenant other than respondent, and (4) on-site parking. See Paragraph L(b).
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Sears maintains in the Petition that changed conditions of fact and
law require the Commission to reopen and set aside the order. Sears
also requests that the Commission reopen and set aside the order in
the public interest. In the event the Commission decides not to reopen
the order in its entirety, Sears’ Alternative Proposal asks the
Commission to reopen and set aside or modify specific portions of the
order that Sears finds particularly onerous and harmful to competi-
tion.

The Commission has carefully considered Sears’ requests and has
concluded that Sears has not made a satisfactory showing that
reopening of the entire order is warranted based upon changed
conditions of fact or law or in the public interest. Nor has Sears
established that changed conditions require reopening of any prohibi-
tion in the order. However, the Commission has concluded that Sears
has made a satisfactory showing that it would be in the public interest
to reopen and set aside or modify several prohibitions in the order.

I. THE ORDER TO CEASE AND DESIST

The Commission issued its complaint and order on April 20, 1977,
with the consent of Sears. See Sears, Roebuck and Co., 89 FTC 240
(1977). The order prohibits five generic types of restrictions in
shopping center leases or operating agreements, namely, (1) radius
clauses, that is, restrictions on a tenant’s ability to operate a like store
within a specified distance of the shopping center; (2) use clauses
specifying the types of products or services that tenants shall sell; (3)
rights held by major tenants to approve or disapprove admission of
other tenants into the shopping center; (4) clauses that require
developers to exclude specified types of retail merchants or specifically
named retail merchants; and (5) tying clauses that require a retail
merchant in one shopping center to operate one or more stores in
other shopping centers developed or managed by Sears.

II. STANDARD FOR REOPENING A
FINAL ORDER OF THE COMMISSION

Section 5(b) of the Federal Trade Commission Act, 15 U.S.C. 45(b),
provides that the Commission shall reopen an order to consider
whether it should be modified if the respondent “makes a satisfactory
showing that changed conditions of law or fact” so require. A
satisfactory showing sufficient to require reopening is made when a
request to reopen identifies significant changes in eircumstances and
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shows that the changes eliminate the need for the order or make
continued application of the order inequitable or harmful to competi-
tion. S. Rep. No. 96-500, 96th Cong., 2d Sess. 9 (1979) (significant
changes or changes causing unfair disadvantage); Louistana-Pacific
Corp., Docket No. C-2956, Letter to John C. Hart (June 5, 1986), at 4.

Section 5(b) also provides that the Commission may modify an order
when, although changed circumstances would not require reopening,
the Commission determines that the public interest so requires.
Respondents are therefore invited to show how the public interest
warrants the requested modification. 16 CFR 2.51. In such a case, the
respondent must demonstrate as a threshold matter some affirmative
need to modify the order. Damon Corp., Docket No. C-2916, Letter to
Joel E. Hoffman, Esq. (March 24, 1983), at 2. For example, it may be
in the publie interest to modify an order to “relieve any impediment to
effective competition that may result from the order.” Damon Corp.,
Docket No. C-2916, 101 FTC 689, 692 (19883). Once showing of need
is made, the Commission will balance the reasons favoring the
modification requested against any reasons not to make the modifica-
tion. Damon Letter at 2. The Commission will consider whether the
particular modification sought is appropriate to remedy the identified
harm.

The language of section 5(b) plainly indicates that the burden is on
the petitioner to make “a satisfactory showing” of changed conditions
to obtain reopening of the order. The legislative history also makes
clear that the petitioner has the burden of showing, by means other
than conclusory statements, why an order should be modified. The
Commission “may properly decline to reopen an order if a request is
merely conclusory or otherwise fails to set forth specific facts
demonstrating in detail the nature of the changed conditions and the
reasons why these changed conditions require the requested modifica-
tion of the order.” S. Rep. No. 96-500, 96th Cong., 2d Sess. 9-10
(1979). If the Commission determines that the petitioner has made the
necessary showing, the Commission must reopen the order to
determine whether modification is required and, if so, the nature and
extent of the modification. The petitioner’s burden is not a light one in
view of the public interest in repose and the finality of Commission
orders. See Federated Department Stores, Inc. v. Moitie, 425 U.S.
394 (1981).
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III. SEARS’ REQUEST TO REOPEN AND SET SIDE
THE ORDER IN ITS ENTIRETY

Sears requests that the order be reopened in its entirety either to set
aside the order at this time or set a future date on which the order will
expire. Sears, however, fails to show either changed conditions of law
or fact that require reopening, now or in the future, or that such
action is warranted in the public interest.

Sears first claims that recent changes of law now require that all
restrictive shopping center covenants be judged under a rule of reason
rather than the per se prohibitions contained in the Commission’s
order. Sears maintains that these restrictive covenants would be found
to be reasonable under a reasonableness test. Sears relies upon
Continental T.V. Inc. v. GTE Sylvania, Inc., 483 U.S. 36 (1977), and
the “accelerated trend away from widespread application of per se
rules.” See Petition at 4.

Although the Sylvania decision was a turning point in the law of
vertical restraints, the Commission has consistently declined to reopen
proceedings absent a specific showing that the order prohibits activity
that subsequently has been found lawful.2 Under a rule of reason
analysis, the restraints in question here likely would not be found to
restrain trade unreasonably absent a degree of market power. See
Northwest Wholesale Stationers, Inc. v. Pacific Stationery and
Printing Co., 472 U.S. 284, 296 (1985). Sears, however, makes no
showing either that the shopping centers it was associated with in
1977 did not possess market power or that the shopping centers it is
associated with today do not possess market power. Without both
showings, the Commission is unable to conclude that changes in law
require reopening the entire order.

Additionally, Sears fails to make a sufficient showing that any
factual changes in the shopping center industry occurring since the
order was issued require reopening. Sears highlights an increase in
the numbers of developers, major tenants, and mall tenants at a time
when construction of new regional shopping centers “has virtually
stopped;” an increase in the number of shopping centers built since
the Commission’s order was issued; and an increase in specialization
of shopping centers. See Petition at 8. Sears also points to a trend
toward the greater use of firms to manage shopping centers who do
not-have an ownership interest in the center. However, Sears has

£ See Encyclopaedia Britannica Inc., Docket No. 8908, Order Reopening the Proceeding and Modifying
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failed to show how any of these changes alone or together eliminate
the need for the order or make continued application of the order
inequitable or harmful to competition.

Nor has Sears established sufficient public interest reasons to
reopen the entire order. Sears claims that it is unfairly constrained by
the order’s prohibitions when most if not all competing tenants and
developers in the shopping center industry are not so encumbered.
According to Sears, it consented to the order because it believed that
the Commission in the late 1970’s was likely to issue a trade
regulation rule for shopping centers that would proscribe the same
activities prohibited by the order. However, that threatened trade
regulation rule was never issued.

Although the reopening of several portions of the order may be in
the public interest, Sears has not demonstrated that all of the order’s
provisions cause significant harm that outweigh the reasons not to
make the modifications. Thus, Sears has not made a sufficient
showing to warrant reopening.the entire order in the public interest.?

IV. SEaRS’ REQUEST To REOPEN PORTIONS OF THE ORDER

The Commission has carefully considered Sears’ request that certain
specific prohibitions need reopening and modification in the event the
Commission does not reopen and set aside the entire order. These
prohibitions include the prohibition of radius clauses, use restrictive
clauses, clauses giving rights of prior approval to Sears in its capacity
as a tenant, tying clauses used by Sears in its capacity. as a developer,
and the joint use of employees by Sears’ Merchandise Group and
Sears’ shopping center development group. Sears seeks also modifica-
tion to exclude from the order Sears in its capacity as a specialty
tenant and Sears in its capacity as a minority investor or non-owner
shopping center manager. See Alternative Proposal.

Radius Clauses

Sears challenges the continuing need for the prohibition against the
use of radius clauses by Sears in its capacity as a developer. See
Paragraphs III.A.3. Sears’ petition describes the efficiencies gained
from radius clauses. According to Sears, radius restrictions increase

8 Sears requests also that the Commission sunset the order in three years. The age of an order, standing
alone, is not sufficient to satisfy the standard for reopening in the public interest. Moreover, the Commission
generally does not sunset orders that prohibit uniawful conduct. See William H. Rorer, Inc., Docket No. 8599,
Order Modifying Cease and Desist Order, 104 FTC 544, 545-46 (1984); Corn Products Refining Co., Docket
No. 5502, Letter to Morton M. Maneker, Esq. (August 22, 1985), at 7-8.
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traffic in the shopping center by requiring the tenant to concentrate
on its store in the shopping center. A nearby store could siphon away
customers from the center.

Sears has made the necessary showing of affirmative need to
reopen and modify the prohibition against radius clauses in the public
interest. Sears presents examples where tenants in Sears-owned
centers have opened retail locations in nearby centers to the detriment

-of Sears’ shopping center. Sears’ petition also documents industry-
wide usage of radius restrictions. Radius clauses that are limited in
scope may stimulate competition and are unlikely to be anticompeti-
tive. In the absence of competitive concerns about these restrictions,
the harm to Sears outweighs any reasons for retaining the prohibition,
and reopening is warranted in the public interest. Under the
circumstances, the Commission will reopen and set aside this
prohibition as the appropriate remedy to address Sears’ showing of
affirmative need.

Use Clauses

Sears challenges the continuing need for the prohibition against the
employment of use clauses by Sears in its capacity as a developer. Use
clauses specify the types of products or services that tenants shall sell.
See Paragraph IILA.1, IIL.B.1. Sears’ petition describes the efficien-
cies gained from use clauses. According to Sears, use clauses promote
an optimum tenant mix and preserve the desired character of a
shopping center. ‘

Sears’ petition demonstrates an affirmative need for modification of
this prohibition. Sears shows that descriptions of range of price and
fashion and quality in use clauses serve a competitive purpose, are
unlikely to threaten tenants’ pricing discretion, and are commonly
used in the industry. The prohibitions particularly interfere with
Sears’ ability to draft use clauses narrowly enough to achieve an
optimum tenant mix and to preserve the desired character of a
shopping center. The Commission has long recognized that use
clauses can play an important role in maintaining an optimal tenant
mix in a shopping center. See Federal Trade Commission Statement
Regarding Shopping Centers (March 1981); Tysons Corner Regional
Shopping Center, 85 FTC 970, 1008, 1012, 1012 n.12, 1014, 1017-18
(1975).

Thus, Sears makes a satisfactory showing to warrant reopening of
the prohibition of use clauses in the public interest. The Commission
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has concluded that this harm can be appropriately remedied by
deleting the language prohibiting use clauses that refer to ranges of
price or fashion or quality.? However, the core prohibition against
price fixing remains intact.5

Prior Approval

Paragraph II.A.2. prohibits Sears, in its capacity as a tenant, from
entering or enforcing agreements granting it the right to approve or
disapprove the entry into a shopping center of any other tenants.
There are related paragraphs that prohibit more limited prior approval
clauses, e.g., preventing other tenants’ expansion of floor space in the
mall without the major tenant’s approval. See Paragraphs II.A.3.,
ILAA4., II.LA.7, I1.A.8, IL.A.11.

Sears challenges the order’s approach to rights of prior approval
exercised by tenants because the prohibition fails to recognize,
according to Sears, the purported efficiency justifications for tenant-
held rights of prior approval. Sears claims that it needs a voice in the
selection of major tenants because the success of the shopping center
and Sears’ store in the center depend upon the other major tenants
being an asset to the center. See Petition at 46. Accordingly, Sears
seeks to reopen and modify these prohibitions to enable it to exercise a
right of approval over entry by other major tenants into the center.

Sears fails to make the necessary showing of affirmative need to
reopen the prohibitions against rights of prior approval in the public
interest. Sears provides examples where a promised anchor tenant
backed out and less desirable anchor tenants got locations in shopping
centers where Sears was also an anchor. The examples do not indicate
whether the harm to Sears resulted after the promised anchor backed

“out, did the developer have many anchors to choose from, some of
whom Sears preferred? Or, was the developer having a hard time
finding any anchor, so that Sears might have settled for the less
desirable anchor? Sears has not made a satisfactory showing that

4 As set forth below, the modification to Paragraph II1.B.1. adds the language *of other tenants” consistent
with Sears’ proposed modification. See Alternative Proposal, Order, Paragraph IIL.B.1. This clarifies that the
prohibition only applies to a tenant or to Sears specifying or controlling the prices of any other tenant. See
Paragraph III.B.2. )

® Paragraph HL.G. imposes certain reporting requirements upon Sears in its capacity as a developer. Sears
asks that the Commission modify the subparagraph to accord with any changes in the substantive prohibitions
made by the Commission. In view of the modifications made herein to permit use clauses, Paragraph I11.G.3.
should be reopened and modified to strike references to price ranges, fashion ranges, and quality ranges.

Sears requests that the Commission add a new Paragraph IILF.3. to make clear that Sears could employ use
clauses in off-price shopping centers requiring the tenant to sell high quality merchandise. The foregoing
modification by the Commission to Paragraphs IIL.A.1. and IILB.1. makes such a modification unnecessary.



8 FEDERAL TRADE COMMISSION DECISIONS

Modifying Order 112 F.T.C.

tenant-held rights of prior approval, in fact, enhance competition, or
that Sears has been unable to protect its ““legally cognizable interests”
by requiring developers to select tenants only according to defined
standards contained in shopping center agreements. Accordingly,
Sears has not carried its burden to demonstrate an affirmative need to
reopen and modify the prohibition against rights of prior approval.®

Tying Clauses

Paragraph IIL.A.4. prohibits Sears, in its capacity as a developer,
from conditioning entry of a tenant into one shopping center upon that
tenant’s entry into another Sears shopping center. Sears claims that
the prohibition may prevent it from offering a tenant a package rental
rate covering locations in several shopping centers whereby it charges
a lower relative rent then the rate for space in one center. Thus, Sears
requests that the Commission reopen the prohibition by adding a new
Paragraph IILF.2. Such a package rental rate would not necessarily
violate Paragraph IIL.A.4. Thus, Sears has not shown an affirmative
need to reopen and modify Paragraph IIL.A.4.

Joint Use of Common Officers and Employees by Sears’
Merchandising and Development Groups

Paragraph III.C. prohibits Sears from using the same officers or
employees in Sears’ separate capacities as a tenant in or as a
developer of shopping centers. Sears represents that the possible joint

6 Sears’ failure to carry its burden regarding rights of prior approval disposes also of Sears’ request that the
Commission adopt Sears’ proposed order paragraphs in its Alternative Proposal, namely, Paragraphs I1.A.2.,
1I1.A.3., ILA4, ILAT, ILAS., ILA.11, IILE.9.

Sears asks that Paragraph IILE. be modified to expand the stated criterion that Sears can permissibly
require a developer to following in selecting new or replacement tenants. See Alternative Proposal,
Explanation of Amendments at 4, Proposed Paragraphs IILE.l., IILE.7, IILE.8. and IILE.10. The
Commission has concluded that such reopening and modification of the order is unnecessary. Paragraph IILE.
was not intended to be a definitive list of standards and Sears has flexibility in drafting criteria necessary to
protect its “legally cognizable interests” without modification so long as the standards are not a cover for price
fixing. In Tysons Corner, the Commission noted that the criteria set forth in Paragraph IILE. were

not intended to constitute an exhaustive listing of the factors which [respondent major tenant] may insist
be considered by a shopping center landlord in the management of the center, as a condition of [the
respondent major tenant]’s signing a shopping center lease.

Tysons Corner, 85 FTC at 1017 n.19. )

The Commission, however, will reopen and modify Paragraph IILE.3., which permits Sears to exercise
limited approval rights for tenants within 150 feet of a Sears store. Sears has made a sufficient showing of an
affirmative need for modification. Currently, Sears may prepare a list of acceptable tenant categories from
which the developer can select tenants to be located next to Sears with certain limitations as to, for example,
price ranges. Sears requests that the paragraph be modified to permit it to designate categories of retailers
who are unacceptable rather than acceptable subject to the same limitations. Sears represents that it becomes
_ nearly impossible under the current procedure to list all possible permissible uses. Thus, modification will
facilitate operation of this paragraph without changing the substance of the prohibition.
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use of officers by Sears’ Merchandise Group and Homart, Sears’
shopping center development arm, is not now a problem because
Homart long ago became an autonomous unit. Sears argues, however,
that both Sears units would benefit from using common corporate
headquarters staff personnel for such matters as tax counseling,
procurement assistance, computer expertise, personnel administra-
tion, insurance advice, legal advice, and accounting and general office
management.

Sears fails to make the necessary showing of affirmative need to
reopen Paragraph III.C. in the public interest. Sears does not refer to
any instances where it has forgone benefits from using common
corporate headquarters staff or suffered competitive harm. In any
event, the Commission recognizes the potential benefits that may
arise through use of common corporate headquarters staff and does
not interpret Paragraph IILC. to prohibit Sears in its capacity as
tenant and developer from drawing upon common staff expertise.

Sears as a Specialty Tenant

The order prohibitions against Sears in its capacity as a tenant
apply broadly to Sears whether it is acting as a major tenant or as a
satellite tenant in a shopping center. See Paragraph L(c), 1.(d), IL.A.,
IL.B. At the time the order was issued, Sears, as a tenant, was
generally involved in shopping centers only in the capacity of a major
tenant, according to Sears. Sears has now begun to branch into
specialty stores, and eye care centers, and requests that the order be
modified to exclude Sears as a specialty tenant.

Sears has made a satisfactory showing to warrant reopening of this
aspect of the order in the public interest. In its capacity as a satellite
tenant, Sears is unlikely to have the necessary leverage to obtain any
unlawful restrictive covenants from developers. The Commission in
Tysons Corner only focused upon restrictive covenants held by major
tenants and not covenants held by satellite tenants. The value of Sears
as a satellite tenant being able to compete without the order
outweighs the likelihood that Sears in that capacity could secure any
anticompetitive restrictive covenants in negotiations with developers.
Under the circumstances, the Commission will modify the order to
exclude Sears as a satellite tenant.” Previously, the Commission made

" Paragraph 1.(d) defines “major tenant™as

a tenant providing primary drawing power in a shopping center. A tenant which occupies at least 50,000
square feet of floor area will be deemed to provide primary drawing power.
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this same distinction between a specialty store operation and a major
tenant operation in Tysons Corner where the Commission modified
the order in the public interest so as not to limit the ability of that
respondent’s specialty furniture store to secure exclusivity clauses in
shopping center leases. See Tysons Corner, 86 FTC 921 (1975).8

Definition of ‘‘Developer”

Sears claims that the order prevents Sears from investing in some
shopping center joint ventures. According to Sears, the order’s strict
requirements against radius and use clauses cause other investors to
view Sears as a less attractive investment partner. Sears cites
experiences where the order has impeded Sears’ ability to participate
in investment opportunities. See Petition at 42-43.

Similarly, Sears finds that the order frustrates its ability to compete
for shopping center management services jobs in centers where it will
have no ownership interest. According to Sears, shopping center
owners prefer management firms who are not under prohibitions
against radius and use clauses. Sears cites cases in which the order
has placed Sears at a disadvantage in competing for such shopping
center manager services positions. See Petition at 43-45.

Sears requests that the order’s definition of developer be reopened
and modified to exclude Sears when it holds a 30 percent or less
ownership interest in a shopping center or is not the shopping center
manager. See Alternative Proposal, Explanation at 1. Sears, however,
has not made a satisfactory showing that this definition needs
reopening. Central to Sears’ claim is the order’s prohibition against
Sears’ employment of radius and use clauses. However, the Commis-
sion has decided already to reopen and modify these prohibitions
generally in the manner sought by Sears. Thus, Sears is no longer
disadvantaged in relationship to competing investors or management
services firms. Accordingly, the Commission denies Sears’ request to
reopen the order’s definition of developer.®

8 Paragraph IV.B. imposes upon Sears as a tenant an obligation to send a copy of the order within 30 days
after service of the order to each major tenant, shopping center joint venturer, and developer in every shopping
center in which Sears is a major tenant. Sears asks that the requirement be set aside as obsolete. This
paragraph is, indeed, obsolete because compliance was required and completed in 1977 and for that reason
there is no affirmative need to set aside the paragraph.

® Sears also asks the Commission to reopen the order for the purpose of exempting shopping center

_ agreements that Sears inherits when Sears acquires a shopping center in its capacity as a developer. See
Alternative Proposal, Proposed Paragraphs IILE.11., IILF.6., Explanation of Amendments at 6. Sears,
however, shows no affirmative need for such a modification. Restrictive shopping center agreements pose the
same nrohlem whather ar not. Sears neoantiates ar inherite them Marenver in the futurs Qaswe will likale



[S 207 PR U,

1 Statement

V. REOPENING AND MODIFICATION

Accordingly, 4t is ordered, that the order issued in this matter on
April 20, 1977, be, and it hereby is, reopened and modified, as of the
date of service of this order, as follows.

1. Paragraph III.A.3. shall be set aside.

2. Paragraph III.A.1. shall be modified by striking “price, or within
any range of prices, or within any range of fashions, or within any
range of quality, when such descriptions identify tenants as members
of a class of merchants which sell their merchandise within a
generally identifiable range of prices” and adding “specific prices or
specific ranges of prices.”

3. Paragraph IILB.1. shall be modified by striking “prices, price
ranges, fashion ranges, quality ranges, which identify tenants as
members of a class of merchants which sell their merchandise within a
generally identifiable range of prices” and adding “specific prices or
specific ranges of prices of other tenants”.

4. Paragraph ILA. and Paragraph ILB. shall be modified by
substituting ‘“major tenant” for “tenant” as that term is used to
define the capacity in which Sears is acting.

5. Paragraph IIL.G.3. shall be modified by striking “price ranges,
fashion ranges, quality ranges.”

6. Paragraph IILE.3. shall be modified by inserting “not” following
“landlord may.”

STATEMENT OF CHAIRMAN DANIEL OLIVER

I concur in the decision to grant in part Sears’ Petition to reopen
and set aside the order in Docket No. C-2885; however, I would have
set aside the order in its entirety. I concur wholly in the cogent
antitrust analysis set forth in Commissioner Machol’s separate
statement. In my view, the procompetitive justifications for the
restrictions prohibited by the order, as detailed by Commissioner
Machol, warrant reopening and setting aside the order on public
interest grounds.

In addition, I agree with the statement in today’s order that a
showing to require reopening is made when there are “significant
changes in circumstances,” that “eliminate the need for the order o
make continued application of the order inequitable or harmful tc

inherit fewer shopping center leases that do not conform to the order in view of this order’s modification of th
prohibitions against radius and use clauses.
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competition.” I cannot agree, however, with the further suggestion
that for the Commission to reopen and set aside an order today, on the
basis of a claim of change in law, Sears would have to show that it did
not possess market power in 1977.

To answer whether there has been a change in law, we should look
at the law.! In this case, the addition of the element of market power
to the legal analysis is a significant change in law since the decision in
Tysons Corner, 85 FTC 970 (1975). That being the case, a petitioner
in Sears’ position need only demonstrate that it has no market power
today, and thus that there is no longer a need for the order.
Otherwise, it is likely that there would be an absence of record
evidence to address what was not an issue at the time an order was
entered, and that such historical evidence would be nearly impossible
to develop anew. When the law has changed as significantly as it has
in this case, the petitioner’s required factual showing should be limited
to whether consumers today would be injured by the conduct that the
order sought to prevent.

STATEMENT OF COMMISSIONER MARGOT E. MACHOL

While I concur in the decision to grant in part and deny in part
Sears’ Petition to reopen and set aside, or in the alternative, modify
the order in Docket No. C-2885, I would prefer to reopen additional
portions of the order and grant further modifications on public interest
grounds.

Sears, in its capacity as both a shopping center developer and
tenant, requests that the order’s prohibitions on certain restrictions in
shopping center leases and operating agreements, such as prior
approval clauses, be set aside. A shopping center is essentially a joint
venture between a shopping center developer (acting as landlord) and
the retail tenant to operate a group of commercial establishments as a
unit. See Clarkson & Muris, eds., The Federal Trade Commission
Since 1970: Economic Regulation and Bureaucratic Behavior (1981)
at 141. Shopping centers can provide significant efficiencies that are
not available when retail establishments operate as stand-alone
businesses or in downtown commercial areas. These efficiencies
include lower search costs for consumers, and maximized traffic flow
and lower operating costs for retailers.

! Such a construction will not open the ﬂoodgabes to petitions to reopen every time a court or the
Commission issues a new decision, because there is still the requirement that the change in law be significant.
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Restrictions agreed upon by the joint venture participants that
constrain tenant characteristics but do not fix the prices charged by
any tenant may reasonably be related to the efficient operation and
success of the shopping center. As such, these restrictions would
generally be analyzed under the rule of reason. Such restraints are
methods of controlling tenant mix and the character or marketing
concept of a shopping center, which are important factors in the
center’s success. Shopping centers seek to provide a wide variety of
stores that would appeal to particular groups of consumers. For
example, some shopping centers cater to consumers who want high
quality/high priced goods and services (e.g., Water Tower Place in
Chicago; Trump Tower in New York City), some to consumers who
want discount goods (e.g., Biggs Hypermarket in Cincinnati), and still
others to consumers whose tastes fall between these extremes. While
lease restrictions may reduce aspects of competition among stores
within a particular shopping center, they may serve to stimulate
competition among different shopping centers.

Sears explains that a major (‘“anchor”) tenant makes a significant
investment in a shopping center that is at risk for a considerable
period of time. The ability to have a voice in the selection of other
tenants is a way of protecting the investment of anchor tenants and
encouraging their participation in shopping centers. In my view, Sears
has shown that its inability to take a more active role in the selection
of other tenants has caused it competitive injury, and may also have
affected the ability of the shopping centers in which Sears participates
to compete effectively with other shopping centers. Sears has also
shown that it has been unable to protect its interests adequately by
the means left available to it under the order. As a result, I conclude
that Sears has made a showing sufficient to warrant reopening
additional portions of the order.

Under a rule of reason analysis of the kinds of restraints at issue in
the Sears order, the shopping centers in which Sears participates
would at least need to possess market power before these restraints
would be found to restrain trade unreasonably. See Northwest
Wholesale Stationers, Inc. v. Pacific Stationery and Printing Co.,
472 U.S. 284 (1985); Jefferson Parish Hospital District No. 2 v.
Hyde, 466 U.S. 2 (1984); Broadcast Music, Inc. v. Columbia
Broadcasting System, Inc., 441 U.S. 1 (1979); Continental T.V., Inc.
v. GTE Sylvania Inc., 433 U.S. 36 (1977). While Sears did not
specifically address in its Petition whether the shopping centers with

i
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which it is associated may in fact possess market power, I believe that
Sears provided sufficient evidence from which one could conclude that
few, if any, of these shopping centers are likely to have market power.
As a result, I believe we can properly conclude that the injury to
Sears’ ability to compete, and the potential for enhancing the
competitive posture of those shopping centers in which Sears
participates, outweigh any continuing need for certain of the order’s
remaining prohibitions. Accordingly, further modification of the order
would be justified on public interest grounds.

I have a general observation about petitions to reopen and modify
that assert public interest grounds as justification. Given the public
interest in repose and finality of Commission orders, the burden is on
the petitioner when public interest grounds are invoked to make a
satisfactory showing in support of each specific aspect of an order for
which the petitioner is requesting relief. Particularly in cases involving
lengthy or complex orders, the Commission’s review can be greatly
facilitated if the petitioner identifies precisely the portion of the order
to which a showing is meant to relate.

Finally, because the Commission decided to grant certain modifica-
tions requested by Sears on public interest grounds, we did not reach
the issue of what showing would be required of Sears to mandate
reopening on the ground of changed conditions of law. I disagree with
the statement in the Modifying Order suggesting that Sears should be
required to show that the shopping centers with which it was
associated in 1977 did not then possess market power. In my view, the
petitioner should not be required to demonstrate that the Commis-
sion’s earlier decision was wrong in terms of modern-day law. Instead,
the critical issue is whether the petitioner identifies significant
changes in circumstances, and shows that those changes eliminate the
need for the order or make continued application of the order
inequitable or harmful to competition. See S. Rep. No. 96-500, 96th
Cong., 2d Sess. 9 (1979); Louisiana-Pacific Corp., Docket No. C-
2956, Letter to John C. Hart (June 5, 1986), at 4. Moreover, to require
a showing about market power that existed in the past would impose
a nearly impossible burden on many petitioners, particularly those
with orders that are more than ten years old. Accordingly, I believe
reopening would be mandatory if Sears showed that the shopping
centers with which it is associated today do not possess market power.
If that is true, the existence of market power in 1977 is irrelevant.
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IN THE MATTER OF
CARL’S DRUG CO., INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-8257. Complaint, July 12, 1989—Decision, July 12, 1989

This consent order prohibits, among other things, the Rome, N.Y. based corporation
from entering into any agreement with other pharmacy firms to withdraw from
or refuse to enter into any participation agreement. It further prohibits
respondent, for a period of ten years, from communiéating to another pharmacy
firm their decision or intention to enter or refuse to enter into such a participation
agreement. In addition, for eight years, it prohibits respondent from advising
another pharmacy firm on whether to enter into any participation agreement.

Appearances

For the Commission: Karen Bokat and Michael D. McNeely.

For the respondent: Tod Bogan and Fred Feola, in-house counsel,
Rome, N.Y. and Garret G. Rasmussen, Patton, Boggs, & Row,
Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Brooks Drug, Inc.,
Carl’s Drug Co., Inc. and Genovese Drug Stores, Inc. have violated the
provisions of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges as follows:

PARAGRAPH 1. Respondent Brooks Drug, Inc. (“Brooks”) is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its principal offices
located at 75 Sabin Street, Pawtucket, Rhode Island. In 1986, the
retail sale of preseription drugs accounted for a significant portion of
the sales of the approximately 60 pharmacies that respondent Brooks
operated in New York State. In 1986, respondent Brooks was a
member of the Chain Pharmacy Association of New York State, Inc.
(““Chain Association”).
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PAR. 2. Respondent Carl’s Drug Co., Inc. (“Carl’s”) is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal office address at Box 203
Success Drive, Rome, New York. In 1986, the retail sale of
prescription drugs accounted for a significant portion of the sales of
the approximately 42 pharmacies that Carl’s operated in New York
State. In 1986, respondent Carl’s was a member of the Chain
Association.

PAR. 3. Respondent Genovese Drug Stores, Inc. (““Genovese”) is a
corporation organized, existing and doing business under and by
virtue of the laws of the State of Delaware, with its principal offices
located at 80 Marcus Drive, Melville, New York. The retail sale of
prescription drugs accounts for a significant portion of the sales of the
approximately 72 pharmacies that respondent Genovese operates in
New York State. In 1986, respondent Genovese was a member of the
Chain Association.

PAR. 4. Except to the extent that competition has been restrained as
alleged herein, respondents have been and now are in competition
with other pharmacy firms and other health care providers in the state
of New York.

PAR. 5. Respondents’ general business activities, and the acts and
practices described below, are in or affect commerce, as “commerce”
is defined in the Federal Trade Commission Act, 15 U.S.C. 45.

PAR. 6. Customers often receive prescriptions through health
benefit programs under which a third-party payer compensates the
pharmacy for the prescription according to a predetermined formula.
The New York State Employees Preseription Program is a prescrip-
tion drug benefit plan made available by the State of New York to its
employees, its retirees, certain other persons, and their dependents.
There were approximately 500,000 beneficiaries covered by the
Employees Prescription Program in 1986. Since July 1, 1986, The
Equitable Life Assurance Society of the United States has insured the
Employees Prescription Program, and PAID Prescriptions, Inc., a
wholly-owned subsidiary of Medco Containment Services, Inc., has
administered it.

Par. 7. Pharmacies are solicited to participate in the Employees
Prescription Program. Pharmacies that participate in the Employees
Prescription Program accept as payment in full a reimbursement of
the ingredient cost of the drug and a professional fee for dispensing
the drug. The Employees Prescription Program provides a formula for
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determining the reimbursement of the ingredient cost of drugs
dispensed. :

PAR. 8. Absent collusion between or among pharmacy firms, each
pharmacy firm would decide independently whether to participate in
the Employees Prescription Program, and the State of New York
would enjoy the benefits of competition among pharmacy firms.

Par. 9. In May 1986, PAID Prescriptions, Inc. formally solicited
pharmacy participation in the Employees Prescription Program under
terms to become effective on July 1, 1986. Among the proposed terms
were changes in the reimbursement level for ingredient costs, an
increase in the professional fee, and the offer of additional reimburse-
ment for the use of generic drugs. The proposed terms were intended
to reduce the price the State paid for the Employees Preseription
Program, and thus minimize costs, and yet to offer reimbursement
high enough to attract a sufficient number of participating pharma-
cies to ensure that Employees Prescription Program beneficiaries
would have adequate access to medication.

PARr. 10. In 1986, respondents participated in many prescription
drug benefit plans offered by third-party payers, including the
Employees Prescription Program as it existed prior to July 1.
Respondents purchased prescription drugs at a cost which on average
was below the Employees Prescription Program’s proposed level of
reimbursement for ingredient costs. Each respondent would have
suffered a significant loss of customers had its competitors participat-
ed in the Employees Prescription Program at a time when it was not
participating.

PAr. 11. Even before PAID formally solicited pharmacy participa-
tion in the Employees Prescription Program, New York State began to
inform pharmacists’ associations of the proposed terms. In or before
March 1986, the Chain Association became aware of the proposed
terms of the Employees Prescription Program, and, in response,
communicated to members that the extent to which pharmacies
participated in the Employees Prescription Program could affect state
officials’ consideration of the reimbursement level. The Chain Associa-
tion held meetings at which some pharmacy firms informed other
pharmacy firms that they would not participate in the proposed
Employees Prescription Program. Respondents were involved with
other pharmacy firms in exchanges of information regarding firms’
intentions concerning participation in the Employees Prescription
Program. The Chain Association communicated to Chain Association
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members and other pharmacy firms information regarding the
intentions of Chain Association members and other pharmacy firms
concerning participation in the Employees Prescription Program.
Through these exchanges of information and other acts, respondents
and other pharmacy firms agreed to refuse to participate in the
Employees Prescription Program at the proposed reimbursement
level, for the purpose of increasing the level of reimbursement offered
by the State of New York under the Employees Prescription Program.

PAR. 12. Respondents have restrained competition among pharmacy
firms by conspiring with other pharmacy firms, or by acting with
other pharmacy firms as a combination, to increase the price paid to
participating pharmacies under the Employees Prescription Program
and to deny to the State the benefits of competition.

PARr. 13. The combination of conspiracy and the acts and practices
described above have unreasonably restrained and continue unreason-
ably to restrain competition among pharmacists and pharmacies in
New York, and have injured consumers in the following ways, among
others:

A. Price competition among pharmacy firms with respect to third-
party prescription benefit plans has been and continues to be reduced:;

B. The State of New York was coerced into raising the prices paid to
pharmacies under the Employees Prescription Program; and,

C. The State of New York has been and continues to be forced to
pay substantial additional sums for prescription drugs provided to
Employees Prescription Program beneficiaries.

PAR. 14. The combination or conspiracy and the acts described
above constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission
Act. The combination or conspiracy, or the effects thereof, are
continuing, will continue, or will recur in the absence of the relief
herein requested.

Commissions Azcuenaga and Machol dissenting.

DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of the complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
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which, if issued by the Comiission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all jurisdictional facts set forth in
the aforesaid draft complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
- has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Carl’s is a corporation organized, existing, and doing
business under and by virtue of the laws of the State of New York,
with its office and principal place of business at Box 203 Success
Drive, Rome, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER
I.

For purposes of the order, the following definitions shall apply:

A. “Carl’s” means Carl’s Drug Co., Inc., its directors, officers,
agents, employees, divisions, subsidiaries, successors and assigns;

B. “Third-party payer” means any person or entity that provides a
program or plan pursuant to which such a person or entity agrees to
pay for prescriptions dispensed by pharmacies to individuals described
in such plan or program as eligible for such coverage (“Covered
Persons”), and includes, but is not limited to, health insurance
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companies; prepaid hospital, medical, or other health service plans,
such as Blue Cross and Blue Shield plans; health maintenance
organizations; preferred provider organizations; prescription service
administrative organizations; and health benefit programs for govern-
ment employees, retirees or dependents;

C. “Participation agreement” means any existing or proposed
agreement, oral or written, in which a third-party payer agrees to
reimburse a pharmacy for the dispensing of prescription drugs to
Covered Persons, and the pharmacy agrees to accept such payment
from the third-party payer for such prescriptions dispensed during the
term of the agreement;

D. “Pharmacy Firm’”’ means any partnership, sole proprietorship or
corporation, including all of its subsidiaries, affiliates, divisions and
joint ventures, that owns, controls or operates one or more pharma-
cies, including the directors, officers, employees, and agents of such
partnership, sole proprietorship or corporation as well as the directors,
officers, employees, and agents of such partnership’s, sole proprietor-
ship’s or corporation’s subsidiaries, affiliates, divisions and joint
ventures, but excludes any partnership, sole proprietorship or corpora-
tion, including all of its subsidiaries, affiliates, divisions and joint
ventures, which own, are owned by, control or are under common
control with Carl’s. The words “subsidiary”, “affiliate”, and ‘joint
venture” refer to any firm in which there is partial (10% or more) or
total ownership or control between corporations.

II.

It is ordered, That Carl’s, directly, indirectly, or through any
corporate or other device, in or in connection with its activities in or
affecting commerce, as ‘“commerce” is defined in Section 4 of the
Federal Trade Commission Act, shall forthwith cease and desist from:

A. Agreeing or combining, attempting to agree or combine, or
taking any action in furtherance of any agreement or combination,
advocating an agreement, or organizing or cooperating with any
Pharmacy Firm(s) to (1) boycott, refuse to enter into, withdraw from,
or not participate in, any Participation Agreement or (2) threaten to
boyeott, threaten to refuse to enter into, threaten to withdraw from,
or threaten not to participate in, any participation agreement;

B. For a period of ten (10) years after the date this order becomes
final, stating or communicating in any way to any pharmacy firm the
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intention or decision of Carl’s with respect to entering into, refusing to
“enter into, threatening to refuse to enter into, participating in,
threatening to withdraw from, or withdrawing from any existing or
proposed participation agreement into which Carl’s and the other
pharmacy firm have entered, could enter or are considering entering;

C. For a period of eight (8) years after the date this order becomes
final, advising any pharmacy firm with respect to entering into,
refusing to enter into, participating in, or withdrawing from any
existing or proposed participation agreement into which Carl’s and the
other pharmacy firm have entered, could enter or are considering
entering.

Provided, that nothing in this order shall prevent Carl’s from:

(1) Exercising rights permitted under the First Amendment to the
United States Constitution to petition any federal or state government
executive agency or legislative body concerning legislation, rules or
procedures, or to participate in any federal or state administrative or
judicial proceeding;

(2) Subcontracting, preparing joint bids, or otherwise jointly
undertaking with pharmacy firms to provide prescription drug
services under a participation agreement if requested to do so in
writing by the third-party payer;

(3) Communicating to the public truthful, nondeceptive statements
concerning any existing or proposed participation agreement.

III.

It is further ordered, That Carl’s:

A. Provide a copy of this order within thirty (30) days after the date
this order becomes final to each officer, director, employee pharmacist
who is employed in New York state, and each employee whose
responsibilities include recommending or deciding whether to enter
into any participation agreement, and each employee who regularly
attends meetings on Carl’s behalf that include representatives of other
pharmacies; and '

B. For a period of five (5) years after the date this order becomes
final, provide each new director and each employee who enters a
position described in Paragraph A a copy of the order within ten (10)
days of the date the employee or director assumes the new position.
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Iv.

It is further ordered, That Carl’s:

A. File a verified, written report with the Commission within ninety
(90) days after the date this order becomes final, and annually
thereafter for five (5) years on the anniversary of the date this order
becomes final, and at such other times as the Commission may, by
written notice to Carl’s, require, setting forth in detail the manner and
form in which it has complied and is complying with this order;

B. For a period of five (5) years after the date this order becomes
final, maintain and make available to Commission staff for inspection
and copying upon reasonable notice all documents generated by Carl’s
or that come into Carl’s possession, custody, or control regardless of
source, that embody, discuss or refer to the decision or upon which
Carl’s relies in deciding whether to enter into any participation
agreement in which Carl’s participates, has participated, or has
considered participating; and ‘

C. Notify the Commission at least thirty (30) days prior to any
proposed change in Carl’s such as, assignment or sale resulting in the
emergence of a successor corporation or association, change of name,
change of address, dissolution, the creation, sale or dissolution of a
subsidiary, or any other change that may affect compliance with this
order.

Commissioners Azcuenaga and Machol dissenting.
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IN THE MATTER OF
GENOVESE DRUG STORES, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3258. Complaint,* July 12, 1989—Decision, July 12, 1989

This consent order prohibits, among other things, the Melville, N.Y. based corporation
from entering into any agreement with other pharmacy firms to withdraw from
or refuse to enter into any participation agreement. It further prohibits
respondent, for a period of ten years, from communicating to another pharmacy
firm their decision or intention to enter or refuse to enter into such a participation
agreement. In addition, for eight years, it prohibits respondent from advising
another pharmacy firm on whether to enter into any participation agreement.

Appearances

For the Commission: Karen Bokat and Michael D. McNeely.

For the respondent: Edward J. Brady, Brady & Tarpey, New York
City.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of the complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all jurisdictional facts set forth in
the aforesaid draft complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and

*Complaint previously published at 112 FTC 15 (1989).
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having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent Genovese is a corporation organized, existing and
doing business under and by virtue of the laws of the State of
Delaware, with its office and principal place of business at 80 Marcus
Drive, Melville, N.Y.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER
I

For purposes of the order, the following definitions shall apply:

A. “Genovese” means Genovese Drug Stores, Inc., its directors,
officers, agents, employees, divisions, subsidiaries, successors and
assigns;

B. “Third-party payer” means any person or entity that provides a
program or plan pursuant to which such a person or entity agrees to
pay for prescriptions dispensed by pharmacies to individuals deseribed
in such plan or program as eligible for such coverage (“Covered
Persons”), and includes, but is not limited to, health insurance
companies; prepaid hospital, medical, or other health service plans,
such as Blue Cross and Blue Shield plans; health maintenance
organizations; preferred provider organizations; prescription service
administrative organizations; and health benefit programs for govern-
ment employees, retirees or dependents;

C. “Participation agreement’ means any existing or proposed
agreement, oral or written, in which a third-party payer agrees to
reimburse a pharmacy for the dispensing of prescription drugs to
Covered Persons, and the pharmacy agrees to accept such payment
from the third-party payer for such prescriptions dispensed during the
term of the agreement;
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D. “Pharmacy firm’’ means any partnership, sole proprietorship or
corporation, including all of its subsidiaries, affiliates, divisions and
joint ventures, that owns, controls or operates one or more pharma-
cies, including the directors, officers, employees, and agents of such
partnership, sole proprietorship or corporation as well as the directors,
officers, employees, and agents of such partnership’s, sole proprietor-
ship’s or corporation’s subsidiaries, affiliates, divisions and joint
ventures, but excludes any partnership, sole proprietorship or corpora-
tion, including all of its subsidiaries, affiliates, divisions and joint
ventures, which own, are owned by, control or are under common
control with Genovese. The words “subsidiary”, “affiliate”, and “joint
venture” refer to any firm in which there is partial (10% or more) or
total ownership or control between corporations.

IL.

It is ordered, That Genovese, directly, indirectly, or through any -
corporate or other device, in or in connection with its activities in or
affecting commerce, as “commerce” is defined in Section 4 of the
Federal Trade Commission Act, shall forthwith cease and desist from:

A. Agreeing or combining, attempting to agree or combine, or
taking any action in furtherance of any agreement or combination,
advocating an agreement, or organizing or cooperating with any
Pharmacy Firm(s) to (1) boycott, refuse to enter into, withdraw from,
or not participate in, any Participation Agreement or (2) threaten to
boycott, threaten to refuse to enter into, threaten to withdraw from,
or threaten not to participate in, any participation agreement;

B. For a period of ten (10) years after the date this order becomes
final, stating or communicating in any way to any pharmacy firm the
intention or decision of Genovese with respect to entering into,
refusing to enter into, threatening to refuse to enter into, participating
in, threatening to withdraw from, or withdrawing from any existing
or proposed participation agreement into which Genovese and the
other pharmacy firm have entered, could enter or are considering
entering;

C. For a period of eight (8) years after the date this order becomes
final, advising any pharmacy firm with respeet to entering into,
refusing to enter into, participating in, or withdrawing from any
existing or proposed participation agreement into which Genovese and
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the other pharmacy firm have entered, could enter or are considering
entering.
Provided, that nothing in this order shall prevent Genovese from:

(1) Exercising rights permitted under the First Amendment to the
United States Constitution to petition any federal or state government
executive agency or legislative body concerning legislation, rules or
procedures, or to participate in any federal or state administrative or
judicial proceeding;

(2) Subcontracting, preparing joint bids, or otherwise jointly
undertaking with pharmacy firms to provide prescription drug
services under a participation agreement if requested to do so in
writing by the third-party payer;

(3) Communicating to the public truthful, nondeceptive statements
concerning any existing or proposed participation agreement.

111

It s further ordered, That Genovese:

A. Provide a copy of this order within thirty (30) days after the date
this order becomes final to each officer, director, employee pharmacist
who is employed in New York state, and each employee whose
responsibilities include recommending or deciding whether to enter
into any participation agreement, and each employee who regularly
attends meetings on Genovese’s behalf that include representatives of
other pharmacies; and

B. For a period of five (5) years after the date this order becomes
final, provide each new director and each employee who enters a
position described in Paragraph A a copy of the order within ten (10)
days of the date the employee or director assumes the new position.

Iv.

1t is further ordered, That Genovese:

A. File a verified, written report with the Commission within ninety
(90) days after the date this order becomes final, and annually
thereafter for five (5) years on the anniversary of the date this order
becomes final, and at such other times as the Commission may, by
written notice to Genovese, require, setting forth in detail the manner
and form in which it has complied and is complving with this order:
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B. For a period of five (5) years after the date this order becomes
final, maintain and make available to Commission staff for inspection
and copying upon reasonable notice all documents generated by
Genovese or that come into Genovese’s possession, custody, or control
regardless of source, that embody, discuss or refer to the decision or
upon which Genovese relies in deciding whether to enter into any
participation agreement in which Genovese participates, has partici-
pated, or has considered participating; and

C. Notify the Commission at least thirty (80) days prior to any
proposed change in Genovese such as, assignment or sale resulting in
the emergence of a successor corporation or association, change of
name, change of address, dissolution, the creation, sale or dissolution
of a subsidiary, or any other change that may affect compliance with
this order. :

Commissioners Azcuenaga and Machol dissenting.
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IN THE MATTER OF
BROOKS DRUG, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3256. Complaint,* July 12, 1989—Decision, July 13, 1989

This consent order prohibits, among other things, the Pawtucket, R.I. based
corporation from entering into any agreement with other pharmacy firms to
withdraw from or refuse to enter into any participation agreement. It further
prohibits respondent, for a period of ten years, from communicating to another
pharmacy firm their decision or intention to enter or refuse to enter into such a
participation agreement. In addition, for eight years, it prohibits respondent from
advising another pharmacy firm on whether to enter into any participation
agreement.

Appearances

For the Commission: Karen Bokat and Michael D. McNeely.

For the respondent: Gayl W. Doster, in-house counsel, Pawtucket,
R.I. and Neal R. Stoll, Skadden, Arps, Slater, Meagher & Flom, New
York City.

DEecISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of the complaint which the Bureau of Competition
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all jurisdictional facts set forth in
the aforesaid draft complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in

*Complaint previously published at 112 FTC 15 (1989).






