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IN THE MATTER OF

GRIFFIN SYSTEMS, INC., ET AL.

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 9249. Complaint, Oct. 8, 1991--Final Order, April 29, 1994

This final order prohibits the respondents from making misrepresentations about
any material terms or conditions of any automobile service contract, from
canceling service contracts when they have not disclosed that they have a right
to do so before selling the contract, from substantially hindering customers
from performing a condition on obtaining a benefit, from denying valid claims,
and from refusing to comply promptly with any term or condition of any
service contract they sell. In addition, the order requires the respondents to
disclose to potential buyers whether the contracts cover the full cost of repairs,
whether they include a rental car allowance, and the number and total dollar
value of claims that may be submitted.

Appearances

For the Commission: Lawrence M. Hodapp.
For the respondents: Philip Z. Vogel, Cleveland, OH.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, 15 U.S.C. 45 et seq., and by virtue of the authority
vested in it by said Act, the Federal Trade Commission, having
reason to believe that Griffin Systems, Inc. (“Griffin”), a corporation;
and Gennaro J. Orrico, Robert W. Boughton and Alfonso S.
Giordano, individually and as officers of said corporation (hereinafter
collectively referred to as “respondents”), have violated certain
provisions of said Act in states where their practices are not
“regulated by State law” as the “business of insurance” within the
meaning of 15 U.S.C. 1012(b), and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges as follows:

PARAGRAPH 1. Respondent Griffin is an Ohio corporation
with its office and principal place of business located at 4019 and
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4101 Prospect Avenue, Cleveland, Ohio. Respondent Griffin also
does business from offices located at 741 and 745 U.S. Highway 1,
North Palm Beach, Florida.

Respondent Gennaro J. Orrico is the current president of Griffin.
Respondent Robert W. Boughton was the president of Griffin from
the date of Griffin’s incorporation through an undetermined time in
1988 or 1989, when Mr. Orrico became president. Respondent
Alfonso S. Giordano is the executive vice president and treasurer of
Griffin.

Individual respondents Gennaro J. Orrico and Alfonso S.
Giordano have their offices and principal places of business at 741
and 745 U.S. Highway 1, North Palm Beach, Florida. Said individual
respondents also do business from the Cleveland office of respondent
Griffin. Individual respondent Robert W. Boughton currently resides
in Hato Rey, Puerto Rico.

At all times relevant to this complaint, the individual respondents
have formulated, directed and controlled the acts and practices of
respondent Griffin, including the acts and practices hereinafter set
forth. The individual respondents cooperate and act together in
carrying out the acts and practices hereinafter set forth.

PAR. 2. Respondents for some time in the past have been
engaged in the promotion, marketing and sale of vehicle service
contracts to new and used vehicle buyers. Respondents also are now
and for some time in the past have been engaged in the administration
and payment of claims submitted by consumers pursuant to those
service contracts.

PAR. 3. At all times relevant to this complaint, respondents have
maintained a substantial course of business, including the acts and
practices set forth herein, in or affecting commerce, as “commerce”
is defined by the Federal Trade Commission Act.

PAR. 4. During the course and conduct of their business,
respondents have disseminated and caused the dissemination of
promotional materials for their service contracts by various means in
and affecting commerce, including direct solicitations distributed by
the mail and across state lines, for the purpose of inducing and which
were likely to induce, directly or indirectly, the purchase of said
service contracts. Among these promotional materials are the
documents attached as Exhibit A.

PAR. 5. Through the promotional materials discussed in
paragraph four, respondents have represented, directly or by
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implication, that respondents’ service contracts fully protect
consumers against repair costs and that respondents reimburse
purchasers of their service contracts for the full cost of repairing or
replacing the enumerated “covered parts” of the consumers' vehicles.

PAR. 6. In truth and in fact, respondents’ service contracts do not
fully protect consumers against repair costs, and respondents do not
reimburse purchasers of their service contracts for the full cost of
repairing or replacing the enumerated “covered parts” of the
consumers’ vehicles. Instead, in numerous instances respondents pay
for only a portion of said repair or replacement costs. Therefore, the
representations set forth in paragraph five were, and are, false and
misleading.

PAR. 7. Through the promotional materials discussed in
paragraph four, respondents have represented, directly or by
implication, that purchasers of respondents' service contracts are paid
a rental car allowance if, due to a mechanical breakdown of a covered
part eligible for payment, the consumer’s vehicle has to be kept
overnight at a repair facility.

PAR. 8. In truth and in fact, respondents’ service contracts
impose significant limitations on the rental car allowance, including,
but not limited to, limiting said allowance to the actual working time
on the repair of the vehicle, excluding all time in which the repair
facility waits for parts or for any other delays beyond the control of
the repair facility, and only paying such allowance if the total repair
time on the vehicle is eight hours or more. In light of the
representations set forth in paragraph seven, the respondents’ failure
to disclose these significant limitations on the rental car allowance is
misleading and deceptive.

PAR. 9. Through the promotional materials discussed in
paragraph four, respondents have represented, directly or by
implication, that purchasers of respondents’ service contracts may
submit an unlimited number of claims pursuant to those contracts.

PAR. 10. In truth and in fact, purchasers of respondents' service
contracts may not submit an unlimited number of claims pursuant to
those contracts. In fact, in numerous instances respondents deny
claims and/or unilaterally cancel the service contracts of consumers
who file multiple claims. Therefore, the representation set forth in
paragraph nine was, and is, false and misleading.
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PAR. 11. During the course and conduct of their business,
respondents have entered into valid service contracts with consumers.
Among those service contracts is the one attached as Exhibit B.

PAR. 12. During the course of administering claims submitted
by the purchasers of respondents’ service contracts, respondents have
engaged in a pattern or practice of breaching their promise to
reimburse claims under the terms of these contracts by:

1. Unilaterally canceling consumers’ contracts, even though the
terms and conditions of these contracts do not reserve to or create in
the respondents a right to engage in such unilateral cancellation; and

2. Refusing to pay valid repair claims on the asserted ground that
consumers had failed to obtain prior authorization from respondents.
In fact, respondents routinely hindered consumers' ability to obtain
prior authorization for repairs by, for example, failing to answer the
toll free number that consumers are required to call in order to obtain
such authorization.

Respondents' conduct as set forth above has caused substantial injury
to consumers that is not outweighed by any countervailing benefits
to consumers or competition and is not reasonably avoidable by
consumers. This conduct was, and is, an unfair practice.

PAR. 13. The acts and practices of respondents alleged in this
complaint have constituted and now constitute deceptive or unfair
acts or practices in or affecting commerce in violation of Section 5(a)
of the Federal Trade Commission Act. The acts and practices of
respondents, as herein alleged, are continuing and will continue in the
absence of the relief herein requested.
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EXHIBIT A

GRIFFIN SYSTEMS, INC.

Vehicle N

Local 1818818787
Yo Free Nationat  1800-442-2886
Tol Fres Ono. 1-800-821 4204

Vol Free Canscian 18004582277

Protect your new car
from the...

GENERAL MOTORS' FACTORY EXTENDED
WARRANTY FOR YOUR NEW CAR
BOUNDS GREAT —

BUTITISN'T! !

IT LEAVES A COSTLY GAP BETWEEN l 1]
THE REGULAR 12/12 NEW CAR 11w
WARRANTY AND THE *FACTORY } °
EXTENDED WARRANTY" R .i;r

~— THE AUTOGAP! A e

Dear New General Motors Owner:

It is true that your General Motors Factory Extended Warranty covers the
drive train on your car for 80,000 miles. It 15 also true that those parts are
designed to last more than 100,000 miles — and usually do!

What General Motors hasn’t told you is that the Extended Warranty leaves
an AutoGap — 8 wide crevice you don't want your car o fall into. In that crevice
are your water pump, fuel pump, electrical syst=—., vooling system, brakes, high
tech options — and more.

Yes. most of the parts that sooner or later break down are not covered!

And that's where the Griffin VPP — Vehicle Protection Plan — steps in. It
insures against the AutoGap, gives you added protection against the thousands cf
dollars of repairs your General Motors vehicle could need after the 12 month/
12,000 myle warranty expires. Protection your General Motors Extended Warran-
t7 doesn't give you.

Check the chart on the reverss of this letter. Then take a minute o read the
brochure. You'll see why Griffin VPP is one of the most comprehensive warranty
programs on the market today 1o protect you against the costly AutoGap.

‘With Griffin VPP coverage you'll drive your new General Motors vehicle
WOrTy-{ree, safe in the knowledge that you are fully protected against high repatr
cOoBts. ’

Fill out and mall the registration form today and be sure you're protected
against having to pay thousands of dollars in repair bills.

Binoerely yours,
GRIFFIN EYSTEMS, INC.

Ohoiitime Q7 sk

‘ Christine A. Knowles

Business Manager
PS. Best of all, with Griffin VPP most claims are handled with one toll-free call for
authorization.
Exhibit A
Page 1

S EXECUTIVE OFFICES » 4101 PROSPECT AVENUE « CLEVELAND, OHIO &4i83 * (216) 3318787
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Vehicle
Protection AUTOGAP
Plan GENERAL MOTORS COMPARISON CHART ;
H
Foctory
ew Cor Extandsd Srithn
Warrsaty Warranaly e
1 Yasr or § Years or AatoGap
Nem Covered 12.000 Miles #0.000 Miist Coverage
DRIVE  Engine Yos H Yos Yor
TRAIN:  Transmasion Yos Yes I Yes
Drterentu! Yos Yos You
COOLNG/  Raduator Yes No Yo
FUEL  Fanend Clutch Yos No You !
BYSTEMS:  Engine Fan Motor Yos No Yor N
Fus! Tank Yos i No ' Yes I
Fuel Pump Yos No : Yes
Water Pump Yes : No | Yos
Fuei Lines Yos . No Yos
FRONT/  Drrve Housing/Purts Yas Yeos Yos
REAR  Axie Shatts Yos Yes
WHEEL  Hub Beanngs Yes Yes
DRIVE:  Prop Shatis ! Yes Yes |
Geals & Gaskets ! Yos Yos
Unrverssl Jonts - Yos . Yes
STEERING:  Gear Housing & Pans Yos No |
Power Steening Pump Yeos No 1
Main Shaft Yes No f
Intermeciate Shatt Yos No :
plings Yos No :
Sesis anc Gaskets Yos No |
FRONT  MacPharson Struts i Yes No !
SUSPENSION:  Control Arms Yes i No ;
Snhahs and Bushings Yes : No i
Ball Joints. Yos ! No i
Sisenng Knuckies Yes | No |
Beanngs and Seals. Yos . No !
Supiizer Snah . Yes ' No ]
Sudizer Linkage Yes No i
HEATING  Heater Core Yeos i No .
AND Compressor Yes ! No ™
AR Ciuich & Pulley Yeos ' No
COND.:  Congenser S Yes i No ' !
Evaporator : Yes No .
Accumulator Yos No |
Temp Control | Yos H No !
Gasxets § Seals . Yes [ No ! Yoo
BRAKES:  Master Cyhinder Yeos i No Yes
Assist Boosters Yos i No Yos
Whee! Cytinsers. Ye3 i No Yos
Comdination Vanve You i No Yos
Hygrauhc Lmes Yor \ No Yoo
Caipen Yoo l No Yoo
Sean b Gasrets Yeos ! No You
ELECTRICAL: Suarter Moror Yo3 | No Yos
Starter Solenod Yo3 No Yos
Genenstor You No Yo
ARermafion Yes | No Yoo
Vonrage Reguistor Yos | No You
Yos i No Yos
Wirng Hamess on Covered Perts Yoi | No Yos
Wingshwid Wipet Morors L ves No Yes
Electronc Pans Yot No You
Healer Blower Motor Yor N No You
HIGH  Pows’ Window Moron Yo | Mo T " ves H
TECHNOLOGY  Powsr Sest Motor Yeos | No Yoo )
FEATURES:  Door Lock Motors Yos No | You '
Crurse Control | Yos No Yos
’ Sun Rool Moror | Yes No Yoo
_ piout PR PRI /SO SR
AVITIONAL  Rental Car Afowance Yos No Yoo
BENEFITS:  Towmg ANowance Yot No Yeos
Transter Yos Yos Yo
DEDUCTIBLE: No Si60each | $25each
! clam
Mote Ths ChaM & o1 COMDINSON puroses only 20 & NOT Meant o be 2 Oefnrve kNG Of Denefits whach a¢ ho/oughly
rplamed I your service agreement
Exhibit A
Pade 2 e
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|
|
,__

|

Vehicle -

Protection
Plan

FULL REFUND
WITHIN 60 DAYS IF NOT
COMPLETELY SATISFIED

tied |t you have Iled a claim o have
owned ihe plan tor more that 60 days.
cancellalon retunds wil be made under the

fuwe of 78's (The Sum of Digits Method)
pesed on sxpuation of 1me or Mileage,
whichever is the esser.

N
Ta paricgats I This progiam.
samply Tegistss for VPP motecton
by complaling the enciused Agiee-
mant Regratialion 8hd returming

& with your check, credh cand
sumbet, o sasy paymeat pua
nmgtmeat. n the poatage pe-
pas. rvtum-addiersed nvelops

GRIFFIN SYSTEMS. INC
4101 Prospect Ave

PO 8os 5190

Cie -@tund Ohio 44101-0190

CLEVELAND AREA (216) 881 8787
Ornt, WATS {80Q) 6214204
NATIONAL WATS  1BO0) 442:2888
CANADIAN WATS  (BOG) 4582277

The coversge discussed in this brochure I

for Informationasl pUrposes only. The Service
Agreement detsiis ¥ condiiions and terme.

Som o GUPERKONONE

Q.

What Is the Vehicle Protection Plan?

A. A Mechanicsl Service Contract which
t of

Q.

A

Qa.

A

pays the cost of repalr of ©

Q. Is there & msximum
aumber of claims § may flle?

A. No. You may use your plan a3 often

P!
covered pans on the major mechanical
areas of your vehicle.

(See -COVERED COMPONENTS?)

The plan uiso provides allowances tor
cat rental as well as towing oxpenses.
{See “ADDITIONAL BENEFITS?)

why do ) need
the Vehicle Protection Plan?

Pecause Most majot repsirs occul after
they manufaciurer's wartanty has axpired,
1 1 mosl owners keep their vehicle

to ager periods of time, you will have
protection when you most need it

What do 1 do it
y vehicle breaks downT

center Your Service >o-ao=5:- lists
ihe teiephone qumbers lo use 10 olitawt
help and instructions.

as cy. There i3 no limit 10 the
a:-:vo.o.n.-.=5<o= may submit

Q. What must do?

A The vehicie must be operated and
mantained in sccordance with the
manufeclurers “Owner's Guide

BACKING BY A
MAJOR INSURANCE PROGRAM

The Griffin Systema Vehicle Protec:

tion P1an 18 hully insured by & majof |
insurance company. Tius is not an
indwidual Insurance program.
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@ The Vehicle Protection Plan

A HEDGE AGAINST !
INFLATION BY _
PROTECTING YOU !
FROM RAPIDLY |
RISING AUTOMOBILE | *
REPAIR COSTS.

LESS WORRY AND
EXPENSE FROM
MOST MAJOR
MECHANICAL
REPAIRS|

'
This important protection means
you should never have to
dig down deep o repair
ot replace a long hst of your
vehicle’s mechan:
(Just see the chart at

THE VEHICLE PROTECTION
PLAN s added contidence
your vehicle wilt give many
more miles of top perform-
ance a common sense
solution 10 one of today's
big problems for drivers.

MR. FIXIT n:commends
The Veohicle Protection Plan

Cood anywherc o due Unded Seales
wnd Canuda Covers parts and labor.

WRNCELE

Engine:

Gaszoline Engine - Cylinder block, heads, sil
inleinal lubricated pans, manifolds, hmng
geu; tnwng gomr chain o belt and cover,
Iywheel, haimonic balances, vaive covers, ol
pan, oil pump, vacuum pump. engine mounts,
waler and fuel pumpa Also cavered aie turbo-
charger housngs. miamal parts, valves, sesls
and gaskels.

Olzsl Emgine - All of the above histed parts,
Pplus diesel luel injaction pumg, lines snd
nozles.

Transmiasion:

Casa, all intemal lubricated pants, lorque con-
verlel, vacuum modulstol, seals, gaskets and
ltansmussion mounts Inciudes lransfes case
©on 4-wheel drive vehicles, sil miainal parts,
398ls and gaskoly.

{j Front & Rear Wheel Drive:

Fromt - Final duve housing and ali intemal
lubriceted parts, ale shafls, constant velocity
joints, front hub boamgs, seals end gaskels.
Rear wuie huo bewings

Rear - Axle housing and eli intsinal kebwicated
parts, prapetier shetts, “U jonts. axie shafls,
bewings. supports. seals and gashels

] Cooling and Fuel:

Radistor, lan and clutch, engine lan motor.
fust tank snd fusl lnes.

Steering:

Gear housing and all intomel pasts. pawer
stesring pump. steeing man snd miesmadiate
shalts, couplings, seals and gashets

Front Suspension:

ms, control erm shalts end
. upper snd lows! batl jonts,
stearng knuckie, wheel bawings snd
seals, stabitizer shalt, slabilizer Inkage
and bushings.
am— Heating & Faclory Approved

=1 Anr Conditioning:
Heater cor, clutch snd
_h e _ pulley, condenser, svaporslor, acoumu-

b Iator, lemparatume contiol progremmes
and sealy
Brakes:
Master cylnder, sssist boostars, wheel
“} cylnders, combmation valve, hydsaul
Ines and Intings, disc calipats, sosls
and gaskels
Electrical:
Starter motor and solencid, generstor,
Pl Mleinsior, vollage mgulstor, distidutor,
wifing hainesses on covered compo-
nenl parts, manuslly operated swilches
on covered component parts, wind-
shwid wiper moiors, slactronic level
conlrol compressor, its sensor and
bmetar velve £ lectronic fuel njechion
sensors, conlrol module snd njectors,
alectionic module € Incironic ypark
conliol detonation sensor and controller
...- Heater blows: motor

High Technology Featuses:

Jiirree  Power window motor, powsr seat molor,
m_______ o0 lock motors, factory mstalled

irot. itanna moti
WD o

E ) TS

- — e

Rental Car Allowance:
Ny 11 due 1o the mechanical breakdown
of 8 cowssed pant elgibia Tor pay
7 ment. your vehicle has
/4 avarnight at the mpast
Vetucis Protaction Plan
bursa you lor 1he rentsl b
maxnimum of $20 pac day There s 2
Weret of 3 days of $100 per ocowr-
ranca (whichever 1s grestar)

Towing Aliowance:

1 Gua 1o the mechanical bieskdown
ol » covernd part eligibie for pay
ment, you vehicle has 10 be lowed
1o # repaw feality. the Vehicle Pio-
taction Plen wili teimburss you for
the towing charge - lo & mavmum
0l $35 per occutienca

K5

Free Transter Provision:

yout pian lo the new ownai ot nu
chage

wm > ‘ 1 you should decide to :
LI vehicls defors yows plan expaes. you
’ uAﬂA may uasler the amanmng term of

ANNOUNCING FOR
THE FIRST TIME EVER!
A one time deductible.
Grithn Systems now has a
one time deduclible of $25 00.
You pay ihe deduclibie
only one lime dusing the
ufetime of yow Plan
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MBOe 0/81aDIE Dy URFFIN DT31EMD, NG [ TS

; ADM.NISTRATOR OUTSIDE OHIO 800) 442-2886
4101 PROSPECT AVENUE N OHIO (800) 821-4204
P.O BOX 5190 CLEVELAND AREA. {216) 881-8787
CLEVELAND, OH 44101:0190  CANADA (800) 458-2277

1221 € veusl

OWNER INFORMATION

- Year Make Model

KOCCO J CHISAFI 1987 ULUSHUBILE CALALS
~ %604 FLOWERDALE .. Vehicle identification Number
CLEVE UK 4ayad 163NFLULTRM30402S

VEHICLE INFORMATION (verty and comect i neceasary)

Orginal DELIVERY DATE " of yow vehicle, (Dax yous vehicle

Please indicate Current wes (Ut im0 use by &s st owner, lessee o, # 2 Demo, frst ey of servce )

odometer maang L1 1 1 IX]

DO NOT enier & figure in tenths-of-mile box. MONTH DAY YR

PLEASE COMPLETE THE REVERSE SIDE OF THIS REGISTRATION TO DETERMINE
IF YOUR VEHICLE QUALIFIES FOR THE VEHICLE PROTECTION PLAN.

Coverage stans on the “DELIVERY DATE " of the vehicie described above Coverage remains in eHec! for the
number of months or the number of miles (whichever comes first) applicable to the plan YOU SELECT below.

SELECT TERM THE COST OF THE PLANS
ONE PLAN | MONTHS MILES PLAN COST 1S GUARANTEED UNTIL
O e SU,u0Y $316.00 utt & 1907
DOs 0Y) Suevue $32¢.uv ~
Cc oV EEPRIY $3%u.0v COST MAY CHANGE
O»p 60 65,000 §346.00V A DATE
De 12 BU, MY LTy suoms~ OVE
L O« lc 9L, vly 35TL.ut nN
S
=3
as
-—
PLEASE INDICATE METHOD OF PAYMENT
Dy CHECK. for tne full amount of § _________ made payabie 10 Griffin Systems. Inc
(Ploass remember 10 anciose check when yOu fetum thus Registration)
O cHARGE ' Dwisa OO MASTERCARD ) AMERICAN EXPRESS
CREDIT CARD
accomino LA LI LU LT L LI 111U exemes

[JEASY PAYMENT PLAN

A service charge of $30.00 18 added 10 the plan cost chosen above The sum Is 10 be paid in B instaliments. THE
FIRST PAYMENT 15 to be enclosed with this registration United States Acceptance Corporstion will issue a payment
book for the 7 remainmg paymants due Should you declde to cance! the plan prior to its explration, the $30.00

sefvice charge is non-refundable.
8 MONTHLY PAYMENTS OF
PLAN A PLANB

$43,00 264,00

PLAN C
45,00

PLAN F
$75,00

PLANE
$65,00

PLAN D
$u7,0y

PLEASE SIGN AND DATE

SIGNATURE X

| understand that coverage under the Vehicle Protection Plan | have setected above will begin upon Griffin's approval
ot this registration and Gnthin s processing of my payment of the required charge.

| hereby warant that the vehicie described above is in good working condtion, 1o the best of my knowledge.

DATE SIGNED

PnoneNumoevAnnCocg(Ll l I)LLJ ]'lJ l l l

Sign date and mail this oniginal using envelope enclosed of send to above acdress

ORIGINAL

TO BE RETURNED TO GRIFFIN

berm &- AVRRTYTN W

Exhibit A
DAace 5
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EXHIBIT A

| -~ COVERAGE ELIGIBILITY

If the answer to any of the following four (4) questions 1s “YES. the vehicle
described on the reverse of this form 1s not ehgible for registration under the
Vehicie Protection Plan.

- YES NO

1. if you have not had a trailer tow package installed by the

tactory, or your dealer — will you be pulling a traiier weighing

more than 2500 POUNST . . ... overeeraas o s m]
2. It your vehicle is a truck, is’its gross vehicie welghl rating

(GVWR) more than 10.000 poungs? . .......... ... ..... 0
3. Will your vehicle be used as a police car.ambulance. or other

emergency vehicie? . ............ .. o D
4. Will your vehicle be used for daily rental, livery or taxt? ... O 0

I your vehicle does not have a Manutacturer’s Warranty enforceable in the us
or Canada. 1l 1s not eligible lor coverage

Il— FOR STATISTICAL PURPOSES
Your answer 1o the questions hsted below will enable us to complete our records
on your vehicle
O First owner?
A. Are you the vehicles O Second owner?
2 Third cwner?
O Purchaseo?

B. Was your vehiCle -
T Leased?

C. Was your vehicle a Dealer Demonstrator?  Yes O No O

D. Does your vehicle have:

O Standard Transmission D Factory or Dealer Instalied Air Conditioning
O Automatic Transmission O Electric Power Seats

O Diese! Engine D Electric Power Windows

O Turbo Charged Engine O Electric Power Door. Locks

O Four Wheel Drive D Electric Power Antenna

O Cruise Control O Electric Power Sun Roof

Upon our receipt and approval of this Registration. we will prepare and mail to
you a Service Agreement which details the Conditions and Terms of the Plan you

selected
THANK YOU FOR YOUR PATRONAGE!

The Vehicle Protection Plan

Exhibit A
Page &



GRIFFIN SYSTEMS, INC., ET AL. 525
515 Complaint

EXHIBIT A

)
!

0614 %0 Od

2696-101 Y OHO "ONVIZATID

YINMO FTOIHIA M3N ‘NOILN3LLY

\
z N\
p ¢ -
™

-d

- g

o -
« O
% i —
e O
.!—l!'

-

3313331}
Patiuindinfufinshs g

Exhibit A
Page 7

~ .'.'j-j-:-.vp“:x,_w;r- R RS N



526 FEDERAL TRADE COMMISSION DECISIONS
Complaint 117 F.T.C.

EXHIBIT B

7L

SERVICE AGREEMENT

OG0 OO

OO DO OO0
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Your protection against costly
mechanical breakdown.

l. Service Agreement

Please read this agreement carefully to become familiar with all its
contents.

This Service Agreement (agreement) is between the purchase- (you)
named in the Scheduie and Griffin Systems, Inc. (we,us). This agree-
mert is transferabie. This agreement begins on the effective date
shown in the Schedule and remains in effect for the term or mileage
also shown in the Schedule (whichever occurs first).

Statements contained in your Agreement Registration are inccrporated
herein by reference.

GVPAXXOIN:285 1
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I.Schedule AGREEMENT NUMBER
PURCHASER NAME AND ADDRESS
PLAN COST
VEHICLE INFORMATION
Year ‘T Make Mode!
|
Vehicie Identification Number | Ciass
i
i
Effective date of  Term Issue gate of : Odometer reading at |  Agreement expires

this Agreement (n (months)  this Agreement | registration date (2) : when odometer reads
: ‘ ! !
i !
. . A i
1. The "Effective date of this Agreement” 15 the oniginai “Detivery Date” of your vehicle as indicated by you on the
Agreement Registration
2. The "Odometer reading at registration date” 1s the number of miles regrstered by your odometer as indicated
by you on the Agreement Registration

Il. What is Covered

A.Mechanicai Breakdown
We agree to pay for the reasonable cost of repair or replacement of parts/
units within the components covered by this agreement. Such repair or re-
placement must have arisen from the failure of defective parts/units. which
tailure may occur during the norma! use of your vehicle.

GVP T+ 28: 2
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II. What is Covered (cont’d)

GYPRXX (W28

In no event will our liability exceed the actual cash valtue of your vehicle prior
to the time of the mechanical breakdown. This actual cash value will be
determined by the published wholesale value of the vehicle. Replacement
may be made with like kind and quality and depreciation or betterment
applied

. Ccverec Compone- it

Only the components/units/parts listed below are covered.

1. Engine
Gasoline Engine
Cylinder block, heads. all internal lubricated parts, manifolds. timing
gears. timing gear chain or belt and cover. flywheel, harmonic balancer.
valve covers, oil pan, oil pump. vacuum pump. engine mounts, water and
fuel pumps; turbocharger housings and internal parts, valves, seais and
gaskets
Diesel Engine
Ali of the above listed parts, plus diese! fuel injection pump. hnes and
nozzles

. Transmission
Case. all internal lubricated parts, torque converter, vacuum modulator.
seals, gaskets and transmission mounts. Includes transter case on four
wheel drive vehicles, all internal parts. seals and gaskets.

. Front Wheel Drive
Final drive housing and all internal parts, axle shafts. constant velocity
joints. front hub bearings. rear axle hub bearings. seals and gaskets

4. Rear Wheel Drive
Axle housing and all internal lubricated parts. propeller shafts, "U" jonts.
axle shafts, bearings, supports, seals and gaskets.

529
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. Cooling and Fue!
Radiator, fan and clutch, engine fan motor. fuel tank and fuel lines.

€. Steering
Gear housing and all internal parts, power steering pump, steering main

and intermediate shafts, couplings. seals and gaskets.

~

. Front Suspension
MacPherson struts, upper and lower control arms, control arm shafts and
bushings, upper and lower bal! joints, steering knuckle, whee! bearings
and seals, stabilizer shaft, stabilizer linkage and bushings.
== B8 Heating and Factory Approved Air Conditioning
Heater core, compressor. clutch and pulley, condenser, evaporator.
accumulator. temperature control programmer and seals.

9. Brakes
Master cylinder, assist boosters. wheel cylinders, combination valve. hy-

o
‘jl draulic Iines and fittings. disc calipers, seals and gaskets.

10. Electrical

Starter motor and/or solenoid, generator, alternator, voltage regulator,
distributor, wiring harness for covered component parts, manually oper-
ated switches for covered component parts, windshield wiper motors,
electronic level control compressor. its sensor and limiter valve. Electron-
ic fuel injection sensors. control module and injectors, electronic
module.Electronic spark control detonation sensor and controller. Heat-
er blower motor.

SHEEN 1. High Tech Features

| puCiem Power window motor, power seat motor. door lock motors, factory in-

e __ stalled cruise control. power antenna motor and sun roof motor.
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What is Covered (Cont'd) - Additional Benefits

Rental Reimbursement

In the event of a mechanical breakdown caused by parts or units within the compo-

nents covered by this agreement. we agree to pay for the cost of substitute transpor-

tation. The payment will be for the rental fee, to a maximum of $20.00 per day. for a

maximum of 5 days or $100.00 per occurrence. In computing the rental amount due

you, we will consider only the actual working time on the repair of your vehicle, as fol-

lows: One day's transportation expense will be due for each 8 hours of flat rate time.

provided that your vehicle must be retained overnight for the repair of covered parts

eligible for payment.

This provision excludes:

1. Down time waiting for parts or any other delays beyond the control of the repair
facitity.

2. Down time for routine maintenance repairs.

The deductible amount of $25.00 does not apply to this provision.

. Towing Reimbursement

In the event that your vehicle becomes disabled due to the mechanical breakdown of
a covered part, or unit eligible for payment. we will pay for the cost of towing your
vehicle to a repair facility We will pay for the actual towing charge to a maximum
of $35.00 per occurrence. The deductible amount of $25.00 does not apply to this
provision.

. Free Transfer Provision

I you should decide to sell your vehicle before your plan expires. you may transfer the
remaining term ot your plan to the new owner at no charge. A “Transter Request” 1s in-
Cluded at the back of this Agreement.
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. What is Not Covered

If your vehicle becomes disabled due to any of the circumstances listed below, we will not pay
for the cost of repair or replacement of any part/unit, towing charges and/or rental charges.

Exclusions

1.

2

~ow

o

™

Any part/unit not listed in part II-“B. Covered Components” of this agreement.

Any part/unit which is damaged. in any way. due to your vehicle having been used to pulla
trailer weighing more than 2500 pounds, unless manufacturers authorized “Trailer Tow
Package" is installed.

Any part/unit covered by a warranty issued by the vehicle's manutacturer.

Any part/unit damaged by fire. water, freezing. riot, windstorm, hail, lightning. earthquake,
theft, nuclear contamination, collision, upset, malicious mischief or vandalism.

Any part/unit damaged because of your negligence, misuse or failure to have your vehicle
maintained as suggested in your Manufacturer's Owner Manual.

Any part/unit damaged because of alterations made to your vehicle, when said alterations
were not recommended by the manufacturer of your vehicle.

Any part/unit of your vehicle's odometer if it has been aitered so that actual mileage of your
vehicle 1s not shown.

Any part/unit.mechanically defective, for which the vehicle’s manufacturer has publicly
announced responsibility to recall the vehicle for correction of the defective part/unit.
Any part/unit which is damaged after the repossession of your vehicle.

Any part/unit if your vehicle is used for commercial livery, delivery purposes, racing or com-
petitive speed.

* Any loss of your time caused by delays in the repair or maintenance of your vehicle.
-Any loss of any kind that occurs to your vehicle while your vehicle is out ofyour care and cus-

tody or rented to others.

Any loss, expenses or charges resulting from the length of time necessary to repair your
vehicle. such as hotel accommodations, meals, telephone charges, loss of goods of any
kind. loss of salaries, loss of life or loss due to accident or bodily injury.

-Any fiuds. lubricants. shop supplies and taxes.

GVALLI D28t 6
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IV, Maintenance Procedure

Your Vehicle Protection Plan requires you 1o maintain your vehicle according to the mmimum required main-
tenance intervals as spectfied in your owners manual which came with your vehicie at the time of delivery
Maintenance need not be performed by a dealership or service facility if you elect to perform your own
maintenance retain the receipts for parts and fiud you buy for maintenance.

We have provided a Maintenance Register for you to record the required maintenance of your vehicle.

Maintenance Register

Date Mileage Services Performed

Services Performed by

[XEEINY

ES

N o |o;

10 i

12 i
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Maintenance Register

Date

Mileage

Services Performed

Services Performed by

117 E.T.C.
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Maintenance Register

Date ' Mileage |

Services Performed

Services Performed by

30

31

32

33

34

35 |

37

38

39

40

a1

42

43

a4

a5 !

46

[TLVEE NH TN
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Maintenance Register

Date

Mileage Services Performed Services Performed by

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63
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V. Claims

1.To Report a Clarm
In the event of 3 mechanical breakdown of your ven:icle. please call one of the following number(s) for

instructions

1-800-228-9C96

Great Plains insurance Company, inc
4019 Prospec! Ave

PO Box 6298

Cleveland. Ohio 44101

Whenever possibie retutn your motor vehicie 10 the dealership where you bought it or the most conver:
ient reparr faciity of your Choice anywrere winintne continenta! United States and Canadz Requesttnat
the Service Manage’ ca’ the approprate nambper isted above Our Claims Manager w:t authorize tne
repar by prone

2 Deducztit ¢
Whnen your first ciaim 5eours. we w9882t 525 00 #rom tne amount due you This $250015 3 2ne-t me
decuctbie amount Any Ciaims you submit atter the first one wilt have N geduclible amount

w

Cond.tizns
a.0nce a loss occurs. you must protect the vehicle from further damage.

b.Noclaim willbe paid unless the amount to be paid has been previously authorized by telephone or
in writing.

€. We reserve the right to examine, adjust. inspect or investigate any claims.

d.Claims must be submitted within sixty (60) days of the date of loss.

HEURSHY
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VI. Cancelletion and Refunds

A. Cancellation
This Service Agreement may be cancelied by you at any ime during its term by completing the "Can-
cellation Request” included on the reverse side of this page Upon completion of the “Cancellation
Reguest”, piease mail this entire agreement back to us

GRIFFIN SYSTEMS, INC.
Admmnistrators
4101 Prospect Avenue
PO.Box 5180
Cleveland. Ohio 44101-0190

B. Retunds

1. Within the tirst 60 days
Within 60 days of its Issue Date. we will refund 100°; of the amount paid PLEASE NOTE that if you

cnose our Finance Plan. the $30 00 1s NON-REFUNDABLE

2. After the first 60 days
After the first 60 cays of i1sIssue Date. we will refund the lesser of two sums based upon the Rule of

781ns calculation ¢of elapsea time and mieage It you have an uniimited mileage plan. calculated
retungs will be based on eiapsed iime or a total of 60.000 mies

LR 12
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Cancellation Request
To cancel this Agreement. please complete the following information

1 Agreement number (as It appears on page 2 "SCHEDULE")

IMPORTANT ~ DO NOT enter a frigure in
tenths-of-mile box

2 Current Odometer reading on the vehicle

3 Reason for cancellation

4 Do you wish 10 apply the refund (if any) towards the cost of a new Agreement for your new vehicle? YES Z NOZ

If “yes” piease indicate YEAR MAKE MODEL
of your new vehicle Upon our receipt of this information. we will promptly mail you an Agreement Registration ang
details of the transaction If "no”. the the refund amount (if any) will be sent to you

5 Your signature Date Signed

Please mail this Agreement to: If you have any questions. please call us at:
ES,I:,::'ZTOS;EMS' NC Cleveland area-  216-881-8787
4101 Prospect Avenue In Ohior 1-800-821-4204
PO Box 5190 National WATS  1-800-442-2886
Cleveland. Ohio 44101-0190 Canadian WATS" 1-800-458-2277

P VIE NN 13
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To transfer this Agreement, please complete the following information

1 Agreement number (as it appears on page 2 “SCHEDULE")

L7 ET.C.

2 Effective date of the transfer

3. Odometer reading at date of transfer

4 Vehicle transferred to

IMPORTANT - DO NOT enter
a figure in tenths-of-mile box

Name of purchaser

Address

City State 2ip
SIGNATURE of Vehicle Purchaser Date Signed
SIGNATURE of Venicie Seller Date Signeg

Please mail this Agreement to:

GRIFFIN SYSTEMS. INC
Agministrators

4101 Prospect Avenue

PO Box 5190

Cleveland. Ohio 44101-019C

HEVIE AT

If you have any questions, please call us at:

Cleveland area.  216-881-8787
in Onhio: 1-800-821-4204
National WATS-  1-800-442-2886
Canadian WATS- 1-800-458-2277




GRIFFIN SYSTEMS, INC., ET AL. 541

515 Initial Decision

INITIAL DECISION

BY JAMES P. TIMONY, ADMINISTRATIVE LAW JUDGE
JUNE 30, 1993

On this date, I granted the renewed motion for sanctions, the
motion for default judgment, and the motion for summary decision
filed by counsel supporting the complaint. Those orders shall be the
Initial Decision in this case by Rule 3.38(b), Rule 3.12 (c), and by
Rule 3.24 (a)(2).

ORDER GRANTING DEFAULT JUDGMENT
AGAINST ROBERT W. BOUGHTON

By motion filed October 5, 1992, complaint counsel seek default
judgment, pursuant to Rule 3.12(c), against individual Robert W.
Boughton. For the reasons stated therein, and in the supporting
papers, the motion is hereby granted.

ORDER GRANTING COMPLAINT COUNSEL'S RENEWED
MOTION FOR SANCTIONS

By motions dated August 11, 1992 and January 29, 1993,
complaint counsel moved, pursuant to Section 3.38(b) of the
Commission's Rules of Practice, for sanctions against respondents
Griffin Systems, Inc., Gennaro J. Orrico and Alfonso S. Giordano
("the named respondents”) for their failure to comply with
outstanding discovery requests of complaint counsel. Based on the
reasons set forth in those motions and supporting memorandum, said
motion is granted.

It is therefore ordered that the following sanctions are imposed on
the named respondents:

(1) Pursuant to Section 3.38(b)(1), for the purpose of this
proceeding it shall be inferred that all evidence withheld by the
named respondents would have been adverse to them;
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(2) Pursuant to Section 3.38(b)(2), for the purpose of this
proceeding the following facts are established:

(a) In numerous instances the named respondents denied claims
and/or unilaterally canceled the service contracts of consumers who
filed multiple claims;

(b) The named respondents have, in a substantial number of
instances, engaged in a pattern or practice of breaching their promise
to reimburse claims under the terms of the contracts by unilaterally
canceling consumers' contracts; and

(c) The named respondents have, in a substantial number of
instances, engaged in a pattern or practice of refusing to pay valid
repair claims on the asserted ground that consumers have failed to
obtain prior authorization from the named respondents;

(3) Pursuant to Section 3.38(b)(3), the named respondents cannot
introduce into evidence or otherwise rely upon, in support of any
claim or defense, the requested service contract records; and

(4) Pursuant to Section 3.38(b)(4), the named respondents may
not be heard to object to the use of secondary evidence to show what
the withheld evidence would have shown.

SUMMARY DECISION

INTRODUCTION

This case involves the sale of vehicle service contracts throughout
the United States. Respondents allegedly misrepresent the terms of
their Vehicle Protection Plan which promised automobile purchasers
protection against high repair costs on over 100 parts of the car. The
complaint describes several broken promises to consumers:
respondents promise to protect fully consumers against repair costs
but pay only a portion of those costs; respondents promise to pay a
rental car allowance while their car is being repaired but deceptively
limit payments under that promise; respondents promise consumers
may submit an unlimited number of claims but many times deny
claims and cancel the contracts of consumers who file multiple
claims; respondents refuse to pay repair claims for failure to obtain
prior authorization and hinder consumers' ability to obtain prior
authorization by failing to answer the telephone.
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Complaint counsel filed a motion for summary decision.
Respondents opposed. The parties stipulated that there is no genuine
issue as to the following material facts:

I. STIPULATED MATERIAL FACTS

1. Complaint counsel has submitted exhibits to its trial brief,
filed October 5, 1992, including deposition transcript excerpts.
Throughout this stipulation of facts, the abbreviation "CX" refers to
Commission Exhibit number, and the abbreviation "(Name) Dep."
refers to the deposition of the person identified. The following table
lists the numbers for these disposition transcript excerpts, as well as
a brief description of the deponent.

OrricoCX 1 Gennaro J. Orrico, named respondent.

Giordano CX 2 Alfonso S. Giordano, named respondent.

Canitia CX 3 Al Canitia, Great Plains and Griffin claims
manager, employed from 1987 through 1992.

Stoudmire CX 4 Colleen Stoudmire, Griffin claims supervisor,
employed from 1987 through 1990.

Molzan CX 5 David Molzan, Griffin claims supervisor,

employed for approximately two years from
either 1987 or 1988.

Cassidy CX 6 Kathleen Cassidy, Griffin claims supervisor,
employed from November 1986 through 1988
or 1989.

Knowles CX 7 Christine Knowles, Griffin office manager,
employed from October 1986 through March
1988.

Sender CX 8 Kathy Janko-Sender, Griffin customer service
representative, employed prior to 1982
through August 1, 1991.

Biederman CX Judith Biederman, Griffin customer service
representative, employed for three or four
years ending approximately in 1986.
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A. The Respondents
1. Griffin Systems, Inc.

2. Griffin Systems, Inc. ("Griffin"), incorporated on April 2,
1984, is an Ohio corporation with its office and principal place of
business located at 4101 Prospect Avenue, Cleveland, Ohio.
Respondents' Answer to Complaint at paragraph 1(a); Commission
Exhibit ("CX") 12-1; CX 30; Orrico Dep. at 13.

3. From the time of its incorporation through at least 1988,
Griffin engaged in the promotion, marketing and sale of vehicle
service contracts, called the "Vehicle Protection Plan” or "VPP," to
new and used vehicle buyers. Respondents’ Answer to Complaint at
paragraph 2; Respondents’ Answers to Interrogatories, CX 10, at
paragraphs 4(a) and (b).

4. From the time of its incorporation through at least November
1991, Griffin also administered and paid claims submitted by
consumers pursuant to those service contracts. Respondents’ Answer
to Complaint at paragraph 2.

5. The average retail price of Griffin service contracts was $315.
CX 10 at paragraph 4(e).

6. Throughout its history, Griffin sold over 96,000 service
contracts, with total gross sales of approximately $29 million. CX 10
at paragraph 4(f); Griffin's answer to Commission staff access letter,
CX 12, at paragraph 5(b). Consumers asserted more than 43,000
claims during that period of time. CX 10 at paragraph 4(g). Of those
claims asserted, Griffin paid between $6.8 million and $10 million on
over 32,000 claims, and denied over 8,000 claims. CX 10 at
paragraph 4(k); CX 12 at 41, 45.

7. Griffin paid various insurance companies an underwriting fee
on each service contract sold. In April 1985, that premium was $190
per plan for unlimited mileage plans, and $130 per plan for all others.
In return for this fee, the insurance companies agreed to pay all
claims that were submitted pursuant to the service contracts. The
remainder was left for Griffin to administer the program, which
included claims administration and answering plan holders’
questions. Giordano Dep. at 72-74; CX 39.

8. Great Plains Insurance Company ("Great Plains"), head-
quartered in Nebraska, was one insurance company that underwrote
Griffin service contracts. Orrico Dep. at 94-101. Great Plains also
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administered claims on behalf of Griffin. /d. Griffin began to do
business with Great Plains in 1982, id. at 94, and Griffin ultimately
purchased Great Plains in December 1986. Id. at 101; CX 11-6.

9. Great Plains began to sell "mechanical breakdown insurance”
("MBI") policies on its own behalf after Griffin acquired the firm.
Orrico Dep. at 107-09. An MBI policy differs from a service contract
in that the former must be approved by a state department of
insurance, and is in fact an insurance policy, while the latter is simply
a contract between two parties. Giordano Dep. at 138-42. The
solicitation materials for the Great Plains MBI policies were similar
to the Griffin solicitation materials. Compare CX 135 with CX 14 at
3-6 and CX 17 at 3-4.

10. Griffin currently has no employees, although the firm still
exists in corporate form. Respondents' Supplemental Answers to
Interrogatories, CX 11, at 6.

2. Gennaro J. Orrico

11. Gennaro "Jerry" Orrico was the sole owner of Griffin at the
time of its incorporation in 1984 and from at least 1988 to the
present. CX 10 at paragraph 1(d); Orrico Dep. at 11-12. As the
owner of Griffin, Orrico also was the ultimate owner of Great Plains.
Orrico Dep. at 101-03.

12. From 1982 to the date of Griffin's incorporation, Orrico sold
service contracts as a sole proprietorship under the name "J. Orrico
trading as Griffin Systems." Orrico Dep. at 11-12. Orrico briefly
served as president of Griffin from the date of its incorporation
through at least the end of 1984, and again from July 15, 1990
through the present. He also served as vice-president from 1986
through July 1990. CX 11 at 2-5; Respondents’ Answer to Complaint
at paragraph 1(b); Orrico Dep. at 47-48.

13. Orrico was responsible for the preparation and dissemination
of the Griffin solicitation materials. CX 10 at paragraph 6. In
addition, Orrico had the responsibility for establishing or
promulgating Griffin's methods, procedures and standards for
recording, allowing, granting, paying, disallowing, rejecting or
resolving claims; for canceling any of its service contracts; and for
refunding any money paid by purchasers of its service contracts upon
cancellation of the contract. Id. at paragraph 15.
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14. Orrico developed Griffin's initial marketing strategy.
Giordano Dep. at 52. Orrico also regularly signed checks on behalf
of the respondents, and sent and received letters and memoranda
concerning the day-to-day operations of the firm. See CX 84 - CX
109.

15. In addition to Griffin and Great Plains, Orrico also owned
United States Automobile Warranty Association ("USAWA"), a
company formed with the intention of selling service contracts in a
manner similar to Griffin. Orrico Dep. at 118. The USAWA
solicitation materials were virtually identical to the Griffin
solicitations. Compare CX 130 with CX 14 at 3-6. USAWA never
sold any policies, however. Orrico Dep. at 118.

3. Alfonso S. Giordano

16. Alfonso S. Giordano was a director, vice president and
treasurer of Griffin from 1985 through 1987, when he moved to
Florida to become the vice president and a director of Great Plains.
CX 11 at 2-5; CX 48; Giordano Dep. at 8-9. Giordano remained the
vice president and a director of Great Plains from 1987 through early
1991, when he resigned to become the president of Metro General
Insurance Agency, an insurance company related to Great Plains.
Giordano Dep. at 214-17.

17. Giordano had no ownership interest in Griffin. Throughout
the period of time relevant to the complaint, Giordano's compensa-
tion was based upon a set salary.

18. During his initial employment with Griffin from May 1985
through sometime in 1987, Giordano worked regularly at the firm's
Cleveland office. Giordano Dep. at 7-9. He helped to organize the
company and establish the formal, step-by-step administrative
procedures for the office. Id. Giordano said his job included office
manager functions, as well as "everything else that came along -- the
administration part." Giordano Dep. at 206-07.

19. Giordano monitored the inventory of solicitation and contract
forms used for mailings, and he had the authority to order the printing
of those forms and to instruct Griffin personnel which forms to use
in certain mailings. Giordano Dep. at 25-27; CX 56.

20. Giordano supervised the employees who worked in the
Griffin computer room, including supervision of the receipt by
Griffin of the computer tapes from the state departments of motor



GRIFFIN SYSTEMS, INC., ET AL. 547

515 Initial Decision

vehicles. Giordano Dep. at 31-32. Giordano also directly supervised
Christine Knowles, the office manager. Knowles Dep. at 7-8;
Giordano Dep. at 206-07. For the first few months after she was
hired in October 1986, Giordano supervised Knowles on a day to day
basis, getting her familiar with the contracts Griffin sold, helping her
understand how the firm handled calls from consumers who received
Griffin solicitation materials, and "the basics of what we did on a day
to day basis there with the calls, with the claims, with processing the
contracts that came in." Knowles Dep. at 7-8.

21. Giordano routinely advised Griffin personnel of the policies
and practices of the firm, "insofar as the solicitation and mailings."
Giordano Dep. at 44-45. See e.g. CX 50; CX 54; CX 55; CX 57-CX
62; CX 64. Moreover, Giordano "put in writing" detailed instructions
for the Griffin clerks to follow when they received a contract
application from a consumer who filled out the application
incorrectly or incompletely. Giordano Dep. at 96-97; CX 47.

22. Giordano was a signatory to various Griffin bank accounts,
including payroll accounts, during the entire period of time he
worked for Griffin in Cleveland and after he moved to Florida in
1987. Giordano Dep. at 14-16, 23-25, 157-61, 197-98; CX 76 - CX
82. He thus had the authority to sign paychecks to Orrico and even
to himself. CX 76 at 1-2. As of January 1990, over two years after
he left Griffin, Giordano still had signing authority for a Griffin
checking account that was located in Florida. CX 72 at 9. Giordano
stated that Griffin claims checks may have been paid from this
account. Giordano Dep. at 197-98.

23. While in Cleveland, Giordano authorized the payment of all
routine bills of Griffin. Giordano Dep. at 46-47.

24. Giordano was involved in redesigning both the Griffin
solicitation materials and contract packages mailed to consumers.
Giordano Dep. at 56-58, 147. He stated that his assistance was
mostly limited to "format,, design and color,, rather than content."
Giordano Dep. at 147. See also Sender Dep. at 13-14. One of his
functions when he was hired was to make these materials "more
attractive." Giordano Dep. at 56-58. In the solicitation materials,
changes were made in the wording and content as well as in the
format and design. Giordano made some of those content changes.
Id. Giordano continued to review new Griffin solicitation materials
and contracts after he moved to Florida as part of Great Plains.
Giordano Dep. at 163-64.



548 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 117 ET.C.

25. Giordano was involved in the revision of United States
Automobile Warranty Association solicitation materials as well. CX
132.

26. Commission Exhibits 31 and 34 are Giordano's handwritten
copies of a solicitation letter and an agreement registration form sent
to consumers, while CX 37 is his handwritten copy of the service
contract. Giordano Dep. at 59-60, 66-68. Giordano stated that he did
not "draft” these documents. Instead, he merely "wrote a great deal
of things, simply because I have a very legible handwriting."
Giordano Dep. at 59-62, 64-68.

27. Giordano signed various cover letters to the solicitation
materials and other documents distributed by the respondents to
consumers. CX 18-CX 20; CX 22.

28. Giordano, Orrico and Boughton, as a group, had the authority
to change the costs of Griffin service contracts, and decided what the
costs of the plans should be. Giordano Dep. at 37-39. When new
costs went into effect, Giordano reviewed applications received under
the old prices to determine what plans the firm would accept without
asking the consumer for the additional fee. Id.; CX 58 at paragraph
II.

29. Giordano interviewed people for various positions at Griffin,
including the position of office manager. Giordano Dep. at 11-13,
206-07; Knowles Dep. at 6; CX 52. As part of a group decision with
Orrico and Boughton, Giordano had the authority to hire employees
and set the salary of "anybody who worked for the organization."
Giordano Dep. at 10-11; Knowles Dep. at 6; CX 51. The same group
would annually evaluate all employees "associated with" Griffin.
Giordano Dep. at 190-91; CX 45-2 at paragraph i.

30. As part of "prudent management," Giordano conducted an
"auditing function" of claims received in the mail from consumers,
to ascertain the number of claims Griffin received each day.
Giordano Dep at 47-48; CX 63.

31. On aregular basis while he worked for Griffin in Cleveland,
Giordano would receive a list of "claims to be paid today," along
with the claims checks. He usually would countersign those checks
with Boughton. Giordano Dep. at 48-49. Moreover, when he worked
for Griffin and Great Plains, Giordano would make the determination
of whether those firms had sufficient cash to release all of the Griffin
claims that were processed to be paid on any particular day. He
would then inform the Griffin claims manager of the amount of
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claims that could be paid. Giordano Dep. at 115-16; 154-57; Canitia
Dep. at 85-87.

32. Giordano created by hand detailed cost analyses of the
Griffin contracts, CX 38 - CX 39, analyses of the number of plans
sold for each make and model of automobile, CX 40 at 1-2, and
analyses of the costs of claims from each make and model of auto.
1d. at 3. See Giordano Dep. at 68-74, 98-101; Orrico Dep. at 39-40.
At the request of either Boughton or Orrico, Giordano also created a
detailed flow chart showing assumptions that could be made if
various companies were formed. Giordano may have told these
individuals how some of these relationships could be established.
CX 46; Giordano Dep. at 101-05.

33. At the end of the negotiation process by Griffin to purchase
Great Plains, Giordano audited Great Plains' books to determine if
Great Plains' reserves, liabilities and assets "were what they
purported to be." Giordano Dep. at 137-38. He signed the minute of
the directors meeting in which Griffin authorized the purchase of
Great Plains, CX 53, and he "was directly involved in going
physically to Omaha, Nebraska to effect the transaction with the
Department of Insurance of the State of Nebraska." Giordano Dep. at
227-30.

34. After Giordano began working for Great Plains, Universal
Security Insurance Company, an independent Florida firm,
approached Great Plains to administer an MBI program on its behalf,
since Great Plains was familiar with these plans. Giordano Dep. at
209-14. Giordano "specifically" assisted Universal Security in
creating their solicitation brochures, /d. at 213, which were similar to
those used by both Great Plains and Griffin in both form and content.
Compare CX 133 with CX 135 and CX 14 at 3-6. Griffin sent out
solicitation brochures on their behalf, but less than 200 service
contracts were sold by that company. Orrico Dep. at 119-20.

35. From 1988 through at least May 1992, Giordano also was
vice president and a director of American Southeastern Warranty
Association ("ASWA"), a Florida company that, like Griffin, sold
automobile service contracts through the mail. CX 11 at 2-5. See
also CX 136; CX 137. Giordano had no ownership interest in
ASWA. In July 1984, Colleen Orrico, wife of Gennaro Orrico,
purchased a 50 percent ownership interest in ASWA. Great Plains
purchased the other 50 percent interest in 1988, after Griffin acquired
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it. CX 11 at 6; Orrico Dep. at 112-118. ASWA limited its sales to
Florida residents. CX 11 at 6.

B. The Respondents' Method of Sales

36. At all times relevant to the complaint in this matter, the
respondents have maintained a substantial course of business in or
affecting commerce, as "commerce" is defined by the Federal Trade
Commission Act. Respondents' Answer to Complaint at paragraph
3.

37. The respondents sent promotional materials and direct
solicitations for their service contracts to consumers through the mail.
Respondents' Answer to Complaint at paragraph 4; Orrico Dep. at 15.

38. The solicitation materials which the respondents mailed to
consumers typically consisted of a cover letter, a descriptive
brochure, and an "Agreement Registration” form. Commission
Exhibit 14, which is a copy of Exhibit A to the complaint, is a
representative sample of one of the respondents' solicitation
packages. Orrico Dep. at 36-38; Giordano Dep. at 142. The cover
letter to the solicitation materials varied from time to time and often
was tailored to reflect the manufacturer of the vehicle owned by the
consumer. See CX 14; CX 15; CX 17-CX 19.

39. In order to prepare their solicitation mailing lists, the
respondents obtained from state divisions of motor vehicles, typically
by purchasing computer tapes, the names and addresses of consumers
who recently purchased new automobiles, as well as the make and
model of the automobile they purchased. Orrico Dep. at 15-16;
Giordano Dep. at 31-32; Knowles Dep. at 11.

40. The respondents mailed solicitation packages virtually on a
daily basis; between October 1986 and March 1988, the peak mailing
was approximately 500,000 solicitations per month, Knowles Dep.
at 11, or "millions and millions" of solicitations each year. Orrico
Dep. at 39.

41. The respondents sold service contracts in at least the
following 25 states: Alabama, Arkansas, California, Colorado,
District of Columbia, Florida, Georgia, Illinois, Iowa, Kentucky,
Louisiana, Maine, Maryland, Massachusetts, Michigan, Mississippi,
Missouri, New York, North Carolina, Ohio, South Carolina,
Tennessee, Texas, West Virginia and Wisconsin. CX 10 at 4(c).
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42. The respondents could not sell service contracts throughout
the country because many states have privacy laws which prohibit
companies from obtaining information about state residents from the
state government. Giordano Dep. at 42-43. In other states, including
Florida, service contracts are considered a form of insurance, to be
sold only by licensed insurance companies. Since Griffin was not an
insurance company, the firm was prohibited from selling contracts in
those states. Id.

43. In contesting law enforcement actions brought by at least two
states, Maryland and Ohio, the respondents have maintained they
were not engaged in the business of insurance. Instead, they claimed
that their sale of service contracts was subject to federal regulatory
jurisdiction under the Magnuson-Moss Warranty Act. See e.g. CX
139; CX 141.

44. The Griffin solicitation materials stated that the Vehicle
Protection Plan was not an individual insurance program. CX 14 at
3;CX 17 at 3.

C. The Representations Made by the Respondents

45. Certain solicitation materials which the respondents mailed
to consumers stated that purchasers of the Vehicle Protection Plan
were "fully protected against high repair costs." CX 14 at 1. See also
CX 15at 1.

46. Certain brochures accompanying the solicitation materials
stated that Griffin would pay "the cost of repair or replacement of
covered parts on the major mechanical areas of your vehicle." CX 14
at 3. See also CX 17 at 3. Over 100 automobile components were
listed as "covered" by the plan. CX 14 at 4; CX 17 at 4.

47. These solicitation brochures also stated that all service
contracts were subject to a single deductible of $25, which the owner
paid only once during the lifetime of the plan. CX 14 at4; CX 17 at
4. The solicitation materials did not mention any other deductible or
other limitation on the amount Griffin would pay for the repair or
replacement of a covered part. CX 14; CX 17.

48. Certain solicitation materials also stated that Griffin would
pay consumers a rental car allowance of up to $20 per day if, "due to
the mechanical breakdown of a covered part eligible for payment,
your vehicle has to be kept overnight at the repair facility." CX 14 at
4;CX 17 at 4.
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49. Finally, certain solicitation materials stated that there was no
limit to the number of claims a plan holder may submit, and that the
owner should use the plan "as often as necessary." CX 14 at 3; CX 17
at 3. See also Respondents' Answer to Complaint at paragraph 9.

50. The solicitation materials noted that the coverage discussed
was for informational purposes only, and that the service agreement
detailed all conditions and terms of the plan. CX 14 at 3; CX 17 at
3. However, the service agreement was not sent to consumers as part
of the solicitation materials. CX 14 at 6; CX 15 at 6; Knowles Dep.
at 11.

51. The solicitation materials also noted that consumers would
receive a "full refund within 60 days if not completely satisfied." CX
14 at 3; CX 17 at 3. The materials stated:

During the first 60 days of Plan ownership, you have the option to cancel the plan
for a full refund, provided no claim has been filed. If you have filed a claim or have
owned the plan for more than 60 days, cancellation refunds will be made under the
Rule of 78's (The Sum of Digits Method) based on expiration of time or mileage,
whichever is the lesser.

CX 14 at3; CX 17 at 3.

52. Once consumers decided to purchase the Vehicle Protection
Plan, they filled out the Agreement Registration Form. CX 14 at 5-6;
CX 15 at 2. Consumers chose the term of the contract and the method
of payment, and signed the registration form. Jd. Coverage under
the contract began upon the respondents' approval of the registration
and processing of the payment. Id.; CX 17 at 2.

53. After the respondents approved the consumer's registration
form, the purchaser received the service agreement, which listed in
detail the terms of the contract. Commission Exhibit 23, which is a
copy of Exhibit B to the Complaint, is a sample of the respondents'
service agreement. Respondents’ Answer to Complaint at paragraph
11. Other versions of the respondents’ service agreements are
included as CX 24 through CX 29. The relevant terms of these
contracts are virtually identical.

54. A section of the respondents' service agreement, entitled
"What Is Covered," states the following:

We agree to pay for the reasonable repair or replacement of parts/units within
the components covered by this agreement. Such repair or replacement must have
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arisen from the failure of defective parts/units, which failure may occur during the
normal use of your vehicle.

In no event will our liability exceed the actual cash value of your vehicle prior
to the time of the mechanical breakdown. The actual cash value will be determined
by the published wholesale value of the vehicle. Replacement may be made with
like kind and quality and depreciation or betterment applied.

CX 23 at 2-3. Similar, if not exact language was used in the
respondents' other service agreements. See CX 24 - CX 29.

D. The Respondents' Acts and Practices

55. As a standard practice, the respondents applied a deprecia-
tion deduction to the value of all parts installed in a vehicle. CX 110-
CX 119; Orrico Dep. at 70-72; Giordano Dep. at 117; Molzan Dep.
at 43-44; Sender Dep. at 29-30; Stoudmire Dep. at 23; Canitia Dep.
at 23-30.

56. The depreciation deduction typically amounted to one
percent for each 1,000 miles driven, once the vehicle had 15,000
miles or more on the odometer. CX 111. In most instances, the
depreciation deduction never exceeded 50 percent. CX 112; CX 115;
CX 116; CX 119.

57. In describing how the rental car allowance would be
calculated, the respondents’ service agreements stated:

In computing the rental amount due you, we will consider only the actual working
time on the repair of your vehicle, as follows: One day's transportation expense will
be due for each 8 hours of flat rate time, provided that your vehicle must be retained
overnight for the repair of covered parts eligible for payment.

This provision excludes:

1. Down time waiting for parts or any other delays beyond the
control of the repair facility.

2. Down time for routine maintenance repairs. CX 23 at4. See
also CX 24 at4; CX 25 at 6; CX 26 at4; CX 27 at 3; CX 28 at 2; CX
29 at 2.

58. According to a former Griffin customer service representa-
tive, the following is a practical effect of the limitations on the rental
car allowance, as set forth above. If a repair facility worked on a
consumer's vehicle for three hours on Monday and three hours on
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Tuesday, the consumer would not receive a rental car reimbursement,
even though the car was kept in the repair facility overnight, because
only six hours were spent on the repairs. Sender Dep. at 85-86.

59. Neither the respondents' solicitation materials nor their
service agreements stated that the respondents had the right to cancel
a service contract, for any reason whatsoever, once Griffin approved
the consumer's agreement registration. See CX 14; CX 15; CX 17;
CX22-CX 29.

60. The documents included as Commission Exhibits 120 and
121 show at least 12 consumers whose claims were denied and
contracts were canceled either because the consumer had submitted
too many claims, or for "underwriting” purposes. See also CX 12 at
5, 15.

61. Orrico stated that during 1990, someone from Great Plains
instructed Griffin to cancel all unlimited mileage service contracts.
Orrico Dep. at 84-87. According to Orrico, Griffin proceeded to
cancel all of these unlimited mileage contracts unless the consumer
stated that they wanted the contract to continue. Consumers who
cashed their refund checks "went away." Orrico Dep. at 84-87.

62. Volume IV of the Commission's Trial Exhibits, CX 146,
includes approximately 100 letters from the respondents to
consumers, canceling the consumers' service contracts for either no
stated reason or because the respondents purportedly were
experiencing "continuing operating losses." See also CX 123.

63. Commission Exhibit 124 is a printout of contract holder
information maintained on the respondents’ computer system.
Compare CX 124 with CX 12 at 4 through 22 (Griffin's response to
Commission staff's access letter). This document shows three
consumers whose contracts were canceled due to "End of Business."

64. Commission Exhibit 125 are printouts of summary
information concerning Griffin contract cancellations. Those
printouts state that during the period January 1, 1982 through
December 31, 1988, 2,494 contracts were canceled. CX 125 at 1.
During the period April 1, 1989 through May 31, 1989, 2,494
contracts were canceled. CX 125 at 3. Finally, the printouts state that
on May 20, 1990, 8,499 contracts were canceled. CX 125 at 4.

65. According to the terms of the respondents' service contracts,
consumers were required to obtain prior authorization for repairs by
calling a toll-free number. See, e.g., CX 23 at 7. When consumers
called in for authorization of a repair, they were told to take their
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vehicle to the repair facility of their choice, and to have the service
manager call back the respondents for authorization. CX 10 at
paragraph 7; Molzan Dep. at 25-26; Orrico Dep, at 54-56.

66. A number of former Griffin employees indicated that in
many instances, consumers found it difficult, if not impossible, to get
through to Griffin on the telephone. Molzan Dep. at 24-25, 53, 81-
82; Stoudmire Dep. at 12-14, 60-64, 100-01; Cassidy Dep. at 18, 20-
21; Knowles Dep. at 19-20; Biederman Dep. at 52, 56.

67. The respondents' telephone records indicate that in many
months, thousands, and even tens of thousands, of telephone calls to
the respondents' toll free numbers were not answered. See Danielson
declaration, CX 142, at paragraph 10 and the attachments thereto. See
also CX 143 and CX 145.

68. The Commission has received 1,278 complaints from
consumers concerning the respondents' acts and practices. CX 142
at paragraph 5. Of those 1,278 complaints, at least 710 consumers
complained about the difficulty in reaching Griffin by telephone,
including at least 211 consumers who complained specifically that
they had been unable to reach Griffin in order obtain prior
authorization. Id. at paragraph 6.

69. In some of the complaints received by the Commission,
consumers speak of calling the respondents numerous times in a day,
for many days in a row, only to reach a busy signal or a tape
recording stating that no one is in the office, or to be put on hold for
periods of over one hour, only to be disconnected in the end. CX 142
at paragraph 6.

70. The respondents also received complaints, both orally and in
writing, from consumers who could not get through on the telephone
lines to obtain authorization. Stoudmire Dep. at 67-69; Molzan Dep.
at 26-28, 56.

71. In numerous instances where prior authorization was not
received, the respondents denied the claims of those consumers who
attempted to reach the company but were unable to do so, thus failing
to obtain the necessary authorization prior to the initiation of repairs.
Canitia Dep. at 36-37; Cassidy Dep. at 27-28; Molzan Dep. at 26-28.

72. Volume V of the Commission's Trial Exhibits, CX 147,
includes approximately 100 form letters from the respondents to
consumers, denying the consumers' claims because they failed to
obtain a pre-authorized claim number before sending in the claim.
Each of these letters is followed by the consumer's written response,
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stating in detail the difficulty the consumer experienced in obtaining
such authorization over the telephone from the respondents. See also
Molzan Dep. at 56; CX 142 at paragraph 12.

73. The Commission has received at least 100 consumer
complaints about the delay in receiving from Griffin cancellation
refunds which were due them, and at least 89 consumer complaints
that the amount of their cancellation refund from Griffin was
substantially less than what they had expected. CX 142 at paragraph
7.

II. DISCUSSION

In their solicitation materials, respondents stated that purchasers
of the Vehicle Protection Plan were fully protected against high
repair costs, and that the firm would pay the cost of repair or
replacement of covered parts on the major mechanical areas of the
consumer's vehicle. (F. 45, 46.) Over 100 automobile components
were covered by the plan. (F. 46.) The solicitation brochure stated
that all policies were subject to a single deductible of $25, which the
owner paid only once during the lifetime of the plan. (F. 47.)

Respondents made two other significant promises in their
solicitations. They stated that they would pay consumers a rental car
allowance of up to $20 per day if, "due to the mechanical breakdown
of a covered part eligible for payment, your vehicle has to be kept
overnight at the repair facility.” (F. 48.) And, they stated that there
was no limit to the number of claims a plan holder may submit, and
that the owner should use the plan "as often as necessary." (F. 49.)

Respondents did not pay the entire cost of replacing a covered
part. They applied a depreciation deduction to the value of all parts
installed in a vehicle. (F. 55.) This deduction was one percent for
each 1,000 miles driven, once the vehicle had 15,000 miles or more
on the odometer. (F. 56.)

Respondents' solicitation materials promised the rental car
allowance whenever the vehicle had to be kept overnight at the repair
facility. The service agreement limited this coverage to "the actual
working time on the repair of your vehicle," excluding down time
waiting for parts "or any other delays beyond the control of the repair
facility." (F. 57.) Consumers received a rental car reimbursement
only if the total repair time on the vehicle was eight hours or more,
even if the repair took more than one day. (F. 58.)
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Respondents' solicitation materials stated that there was no limit
to the number of claims that a consumer may submit. In fact, the
respondents denied claims and canceled policies solely on the
grounds that a consumer had submitted too many claims in the past.
(F. 60.)

Respondents' misrepresentations were likely to deceive
consumers who were acting reasonably. Cliffdale Associates, 103
FTC 110, 164-65 (1984), appeal dismissed sub nom, Koven v. FTC,
No. 84-5337 (11th Cir. October 10, 1984). There was no disclosure
in respondents’ solicitation materials that would put consumers on
notice that they would be reimbursed for parts only on a depreciated
basis. Nor were there any statements indicating a restriction on the
rental car allowance or a limit on the number of claims that may be
presented. Most of the misrepresentations were express and contrary
to the terms of the contract.' The reasonable consumer would rely on
the information presented in the solicitation materials and would
therefore be deceived. Cliffdale Associates, 103 FTC at 178.

The misrepresentations were material to the purchasing
decisions. A material claim is "likely to affect [consumers'] choice
of, or conduct regarding, a product.” Id. at 165. Express claims are
presumptively material, /d. at 178-182. Respondents’ claims went to
what the consumers received for the money they paid. The
misrepresentations therefore influenced consumers' decisions to
purchase the service contracts.

Respondents breached their service contracts with many
customers. The respondents unilaterally canceled service contracts,
even though neither the solicitations nor the service agreements gave
respondents that right. (F. 60-64.) Thousands of consumers' policies
were canceled. (F. 64.) The respondents canceled service contracts
that had an unlimited mileage term. (F. 61.)

Respondents also breached their service contracts by denying the
claims of consumers who failed to obtain prior authorization for
repairs, even though respondents hindered consumers' ability to
obtain such authorization. (F. 66-70.) According to the terms of the
service contract, respondents required consumers to obtain prior

The explanation in the service agreement of the depreciation deduction on parts and the
limitation on the rental car allowance does not negate the deceptions in the solicitation materials. When
the first contact between a seller and a buyer occurs through a deceptive practice, the law may be
violated even if the truth is subsequently made known to the purchaser. Cliffdale Associates, 103 FTC
at 180.
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authorization for repairs by calling a toll-free number. (F. 65.)
Respondents made it difficult for many of these consumers to get
through on the telephone lines to obtain the required authorization.
Griffin employees' telephone records and consumer complaints
confirm that many consumers could not get through to respondents
in order to obtain prior authorization. (F. 66-70.)

The respondents failed to honor the terms of their contracts.
They unilaterally canceled consumers' contracts without the express
right to do so. Unilateral cancellation is a breach of contract.
Rochdale Village, Inc. v. Public Service Employees Union, Local No.
80, 605 F.2d 1290, 1297 (2d Cir. 1979), citing Restatement of
Contracts Sections 317, 318.

Respondents breached their contracts by establishing a condition
precedent to the consumer's receipt of payment by requiring
consumers to obtain an authorization from the firm prior to the
initiation of repairs, and then wrongfully hindering the consumer's
ability to perform that condition. Although a condition precedent
must be performed before a contract can be enforced, where the
promisor prevents the performance by the other party, the condition
is negated. District-Realty Title Ins. Corp. v. Ensmann, 767 F.2d
1018, 1023 (D.C. Cir. 1985); Ethyl Corp. v. United Steelworkers of
America, 768 F.2d 180, 185 (7th Cir.), cert. denied, 475 U.S. 1010
(1985); Shear v. National Rifle Ass'n, 606 F.2d 1251, 1254-55 (D.C.
Cir. 1979). Consumers who fail to perform a condition precedent to
a contractor's obligation may still recover performance under that
contract when their ability to perform has been wrongfully hindered
by the conduct of the other party. Rohde v. Mass. Mutual Life Ins.,
632 F.2d 667, 670 (6th Cir. 1980). By denying the claims from such
consumers, respondents have breached their service contracts and
deceived the public.

Respondents' acts were not only deceptive but unfair. To justify
a finding of unfairness the injury to consumers: "must be substantial;
it must not be outweighed by any countervailing benefits to
consumers or competition that the practice produces; and it must be
an injury that consumers themselves could not reasonably have
avoided." Orkin Exterminating Co. v. FTC, 849 F.2d 1354, 1364
(11th Cir. 1988), cert. denied, 488 U.S. 1041 (1989).

The substantial consumer injury caused by respondents is
"harmful in its net effects." International Harvester Co., 104 FTC
949, 1061 (1984). The respondents' conduct produced no
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countervailing benefits to consumers or competition. Rather, the
respondents obtained an unfair competitive advantage by making
claims of extended service coverage and then not providing such
coverage. "The market forces that reward efficient competitors
would be impaired if a seller is allowed to gain a competitive edge by
unilaterally changing the bargains it has made." Orkin Exterminating
Co., 108 FTC 263, 365 (1986).

Respondents' breach of their service contracts was a unilateral
act which consumers could not have avoided "through the exercise of
consumer choice." International Harvester, 104 FTC at 1061.
"Consumers may act to avoid injury before it occurs if they have
reason to anticipate the impending harm and the means to avoid it, or
they may seek to mitigate the damage afterward if they are aware of
potential avenues toward that end." Orkin, 849 F.2d at 1365, quoting
108 FTC at 366.

In this case, consumers could not act to avoid injury before it
occurred because they could not avoid it. While the Vehicle
Protection Plan offered a 60 day money-back guarantee to all
purchasers, this guarantee was limited only to those consumers who
did not submit a claim during the 60 day period. For those
consumers who did file a claim during that period, or who owned the
plan for more than 60 days, refunds were based on the Rule of 78's.2
(F.51.)

Since all of the unfair practices in question became evident only
after a claim was filed, this 60-day refund policy was of limited value
to consumers in curing these problems. The only method of
mitigating any damage would be to attempt to obtain a refund from
the respondents. Most consumers had no available means fully to
mitigate their damages once the respondents breached their
contracts.’

In summary, respondents solicited business by promising that
purchasers of their Vehicle Protection Plan were fully protected
against high repair costs due to mechanical breakdown. (F. 45-54),

2 The Rule of 78's is a mathematical formula used to refund unearned interest when an instaliment
note is paid before maturity and in which the majority of the interest is assessed at the beginning of the
loan. By using this type of refund calculation, the respondents limited the amount of refunds they would
have to pay since the majority of the "value" of the VPP was consumed at the beginning of the contract,
when the least number of claims would be submitted. (CX 126-1, 2); Draper v. American Funding Ltd.,
285 Cal. Rptr. 640, 642 n.2, 234 Cal. App. 3rd 345, 348 n.2 (C.A. 2nd Dist. 1991).

3 When consumers requested and received a refund, those payments were inadequate and delayed.
(F.73.)






