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IN THE MATTER OF

TRAUMA ASSOCIATES OF NORTH BROW ARD , INC. , ET AL.

CONSENT ORDER , ETC. , IN REGARD TO ALLEGED VIOLATION OF
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This consent order requires , among other things, Dr. Johnson , the president of a

Florida corporation , to dissolve Trauma Associates within 180 days. Prior to
its dissolution , Trauma Associates is required to give copies of the settlement
to any entity with whom it has entered into contract negotiations for trauma
surgical services since its inception. In addition , the order prohibits the ten

surgeons from entering into, organizing, or implementing any agreement to:
refuse to provide surgical services in connection with any effort to fix the
prices for such services; prevent the offering or delivery of surgical services;
deal on collectively determined terms with any provider of health care services;
or encourage anyone to engage in an activity prohibited by the settlement.

Appearances

For the Commission: Mark J. Horoschak, Markus H. Meier and

Mary Lou Steptoe.
For the respondents: Pro se and Donald Korman, Korman

Schorr Wagenheim Fort Lauderdale , FL., for respondent Santiago

Triana, M.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
as amended, Title IS , U. c. 41 et seq. and by virtue of the authority
vested in it by said Act , the Federal Trade Commission , having

reason to believe that the respondents named in the caption hereof
have violated and are violating the provisions of Section 5 of the
Federal Trade Commission Act, IS U. c. 45 , and it appearing to the

Commission that a proceeding by it in respect thereof would be in the
public interest , hereby issues iIs complaint , stating its charges in that

respect as follows:

PARAGRAPH 1. Respondent Trauma Associates of North
Broward , Inc. (hereinafter "Trauma Associates ) is a corporation

organized , existing, and doing business under and by virtue of the
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laws of the State of Florida , with its office and principal place of
business located at 2170 Southeast 17th Street, Suite 305, Fort
Lauderdale , Florida.

The individual respondents named in the caption above (herein-
after "surgeon respondents ) are general surgeons, licensed to

practice medicine in the State of Florida , and are engaged in the
business of providing surgical services to patients for a fee 

Broward County, Florida. Their respective business addresses are:

Carl Amko , M. , 412 Southeast 17th SIreet, Fort Lauderdale,

Florida;
Lucien Armand , M, , 4330 West Broward Boulevard, Suite 308

Plantation , Florida;
Frantz Chery, M.D. , 4101 Northwest 4Ih Street, SuiIe 302 , Plantation

Florida;
Wiliam Cohen , M.D., 8251 West Broward Boulevard , Suite H

Plantation , Florida;
Sergio Gallenero, M.D. , 9750 Northwest 33rd Street, Coral Springs,

Florida;
Kwang-Jae Joh , M. , One West Sample Road , Suite 207, Pompano

Beach , Florida;
Richard A. Johnson , M. , 1625 Southeast 3rd Avenue , Suite 721

Fort Lauderdale , Florida;
R. Nabut, M. , 1500 Hillsboro Boulevard , Suite 207 , Deerfield

Beach , Florida;
Aiden O' Rourke , M, , 315 Southeast 13th Street, Fort Lauderdale

Florida;
Santiago Triana , M. , Medical Building, 150 NorIhwest 70th

A venue , Suite 7 , Plantation , Florida.

PAR, 2. The acts and pracIices of Trauma Associates and the
surgeon respondents , including those herein alleged , are in or affect
commerce within the meaning of Section 5 of the Federal Trade
Commission Act , as amended , 15 U. c. 45.

PAR. 3. Except to the extent that competition has been restrained
as alleged herein , the surgeon respondents have been , and are now

in compeIition among themselves and with other providers of general
surgical services in Broward County, Florida.

PAR. 4. The North Broward Hospital District (hereinafter " the
District ) is a tax-supported hospital authority, with its principal
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offices located at 1625 SouIheast Third A venue , Fort Lauderdale
Florida. Broward General Medical CenIer (hereinafter "Broward
General") and North Broward Medical Center (hereinafter "North
Broward") are District hospitals located at 1 600 South Andrews
Avenue , Fort Lauderdale , Florida , and 201 Sample Road , Pompano
Beach , Florida , respectively.

PAR, 5. On or about March 25 , 1992 , the District' s Board of
Commissioners offcially resolved to seek a license from the State of
Florida to operate state-approved trauma centers at Broward General
and North Broward. State regulations governing trauma centers
include the requirement that a hospital have a minimum of five
general surgeons committed to covering the trauma center on a
round- the-clock or short-notice basis,

PAR. 6. Each respondent surgeon signed, on an individual basis
the District s applications to operate state-approved trauma centers
thereby committing himself to participate in the District s trauma
program,

PAR. 7. During April , 1992, Dr. Richard A. Johnson , the surgeon
respondents , leader, entered into contract negotiations with District
officials , on behalf of the surgeon respondents. The purpose of these
negotiations was to secure a single contract for the surgeon
respondents to staff the Broward General and North Broward trauma
centers. District offcials wished to enter individual contracts wiIh

each of the surgeon respondents , but the surgeon respondents said
that they would only agree to work aI the trauma centers under a
single contract that included all of the surgeon respondents.

PAR. 8. During contract negotiations, Dr. Johnson made a
number of proposals to the District calling for the payment of various
sums of money necessary to cover the costs of the surgeon
respondents ' services and expenses. The surgeon respondents agreed
10 these price proposals prior to their submission to the District.

PAR. 9. On May 1992, the surgeon respondents began
providing trauma services to the DisIrict. On May 5th the District
and Dr. Johnson signed a letter of intent ("LOI") outlining the terms
under which the surgeon respondents would work, until a more
formal contract could be agreed upon. Dr. Johnson signed the LOI
on behalf of the surgeon respondents.

PAR. 10. The LOI explicitly omitted any financial terms , as

these were still being negotiated. Despite this fact , Dr. Johnson
reached an understanding with the District that the District would pay
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each surgeon respondent $100 per hour for in-house service (where
the surgeon is present in the trauma center) and $50 per hour for on-
eall coverage (where the surgeon is available to respond to a " trauma
alert" within twenty minutes). The District also agreed to pay most
of the surgeon respondents , and Trauma Associates , costs , which
included malpractice liability insurance , offce rent, staff, telephones
and other such items.

PAR. 11. Dr. Johnson incorporated Trauma Associates as a for-
profit Florida corporation on or about May 7 1992. Dr. Johnson is
Trauma Associates ' only director , officer and owner. None of the
other surgeon respondents have any ownership interest in , or any
other legal relationship with , Trauma Associates. Trauma Associates
was intended to function as the "administrative arm" of the surgeon
respondents , and it has served as a vehicle for Dr. Johnson and the
other surgeon respondents to engage in collective negotiations on
fees and other contracI terms to be sought from the District and
others.

PAR. 12. The surgeon respondents did not integrate their surgical
practices in any legally significant way, nor did they create any
effciencies that justify their agreement to act collectively vis-a- vis
the District. The surgeon respondents provided the District with little
more than a fixed price for their individual services.

PAR. 13. The District made lump-sum payments , totaling around
$600 000, 10 the surgeon respondents , through Dr. Johnson and
Trauma Associates , in May and June , 1992.

PAR. 14. In July, 1992 , the District decided not to enter a contract
wiIh the surgeon respondents as a group. Instead , the District

announced its intention to contract with the surgeon respondents
individually. In response , the surgeon respondents refused to deal
with the District individual1y. Additional1y, the surgeon respondents
sent the District a letter with a list of demands , including price and
price-related terms, that had to be included in any final contract , and
they threatened to cease providing trauma services at the Broward
General and North Broward trauma centers unless all of their
demands were met. Respondent Drs. Amko, Armand , Chery, Cohen
Gal1enero, Joh, Johnson , O' Rourke, and Triana signed Ihis letter.

PAR. 15. One week after the surgeon respondents threatened to
cease providing trauma services , respondent Drs. Amko , Armand
Chery, Cohen , Gallenero , Joh , Johnson , Nabut , O' Rourke , and Triana
walked out of the District s trauma centers. As a result of the
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walkout , the District was forced to shut down the North Broward
trauma center.

PAR. 16, By engaging in the acts or practices herein al1eged, the
surgeon respondents have acted as a combination or conspiracy to fix
or increase the fees received from the District for the provision of
trauma surgical services, and to otherwise restrain competition
among general surgeons in Broward County, Florida.

PAR. 17. Trauma Associates has conspired with the surgeon
respondents , and has acted to implement an agreement among the
surgeon respondents to restrain competition among general surgeons
by, among other things , facilitating, entering into, and implementing
an agreement , express or implied , that respondent Trauma Associates
would negotiate the terms and conditions of agreements between
surgeon respondents and the District and others , including the prices
to be paid for the surgeon respondents ' services.

PAR. 18. The acts and practices of Trauma Associates and the
surgeon respondents , as herein alleged , have had the purpose or ef-
fect , or the tendency and capacity, to restrain competition unreasona-
bly and to injure consumers in the fol1owing ways , among others:

A. By restraining competition among general surgeons in
Broward County, Florida;

B. By fixing or increasing the prices that are paid to general
surgeons who provide trauma surgical services in Broward County,
Florida;

C. By raising the cost , lowering the quality, and reducing access
to and the quality-adjusted output of the District s trauma services;
and

D. By depriving the District and its patients of the benefits of
competition among general surgeons in Broward County, Florida.

PAR, 19. The combination or conspiracy and the acts and prac-
tices of Trauma Associates and the surgeon respondents , as herein
alleged , constitute unfair methods of competition in violation of
Section 5 of the Federal Trade Commission Act , 15 U. c. 45. The

violation or Ihe effects thereof, as herein alleged , are continuing and
wil continue or recur in the absence of the relief herein requested.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Competition

proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having

thereafter executed an agreement containing a consent order, an
admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission s Rules; and

The Commission having thereafter considered the matter and
having determined Ihat it had reason to believe that the respondents
have violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint , makes the following jurisdictional
findings and enters the following order.

1. Respondent Trauma Associates of North Broward , Inc. , is a
corporaIion organized , existing, and doing business under and by
virtue of the laws of the State of Florida , wiIh its offce and principal
place of business located at 2170 Southeast 17th Street , Suite 305
Fort Lauderdale , Florida.

Respondent surgeons are Carl Amko , M. , Lucien Affand
D., Frantz Chery, M. , William Cohen , M. , Sergio Gallenero

, Kwang-Jae Joh , M, , Richard A. Johnson , M. , J. R. Nabut
, Aiden O' Rourke , M. , and Santiago Triana , M. , each of

whom is a general surgeon Ecensed to practice medicine in the State
of Florida , and is engaged in Ihe business of providing surgical
services to paIients for a fee in Broward County, Florida.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interesI.

ORDER

It is ordered, That
definitions shall apply:

for purposes of this order , the following

A. Trauma Associates means Trauma Associates of North
Broward , Inc" a corporation organized , existing, and doing business
under and by virtue of the laws of the State of Florida , with its office
and principal place of business located at 2170 Southeast 17th Street
Suite 305, Fort Lauderdale, Florida, its Board of DirecIors,
committees , officers , members , representatives , agents , employees

successors , and assigns.
B. Surgeon respondents means Carl Amko , M,D" Lucien

Armand, M. , Frantz Chery, M. , William Cohen , M.D., Sergio
Gallenero , M, , Kwang-Jae Joh, M. , Richard A, Johnson , M.
J, R. Nabut , M. , Aiden O' Rourke, M.D., and Santiago Triana

, each of whom is a general surgeon licensed to practice medi-
cine in the State of Florida, and is engaged in the business of provid-
ing surgical services to patienIs for a fee in Broward County, Florida.

C. The District means the North Broward Hospital District , a
tax-supported hospital authority, with its principal offices located at
1625 Southeast Third A venue , Fort Lauderdale , Florida, its subsidiar-
ies , affiliates , commissioners , offcers , administrators, directors, com-
mittees , agents , employees , representatives, successors , and assigns.

D. Broward General" means the Broward General Medical
Center, one of the hospitals of the North Broward HospiIaJ District
located at 1600 South Andrews A venue , Fort Lauderdale , Florida, its

subsidiaries, affliates , offcers, administrators, directors , committees
agents, employees , representatives , successors , and assigns.

E. North Broward' means the North Broward Medical Center
one of the hospitals of the North Broward Hospital District, located
at 201 Sample Road, Pompano Beach, Florida, its subsidiaries,

affiliates, officers, administrators , directors, committees , agents
employees, representatives , successors, and assigns.
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F. Integrated joint venture means a joint arrangement to
provide health-care services in which physicians who would
otherwise be competitors pool their capital to finance the venture , by
themselves or together with others , and share a subsIantial risk of loss
from their participation in the venture,

II.

It is further ordered That each surgeon respondent directly or
indirectly, or through any corPorate or other device , in connection
with the provision of health-care services in or affecting commerce
as "commerce" is defined in Section 4 of the Federal Trade
Commission Act, 15 U. c. 44 , forthwith cease and desist from
entering into , attempting to enter into , organizing or attempting to
organize , implementing or attempting to implement , or continuing or
attempting to continue any combination , agreement, or understand-
ing, express or implied , for the purpose or wiIh the effect of:

A. Preventing the offering or delivery of surgical services by the
District , Broward General , North Broward , or any other provider of
health-care services , including, but not limited to , any agreement to
refuse to deal or threaten to refuse to deal with the District, Broward
General, North Broward, or any other provider of health-care
servIces;

B, Dealing with the District , Broward General , North Broward
or any other provider of health-care services on collectively
determined terms; or

C. Encouraging, advising, pressuring, inducing, or attempting to
induce any person to engage in any action prohibited by this order.

Provided that nothing in this order shall be construed to prohibit
any individual surgeon respondent from:

J. Entering inIo an agreement or combination with any other

physician with whom Ihe surgeon respondent practices in partnership
or in a professional corporation , or who is employed by the same
person as Ihe surgeon respondent , to deal with any third party on
collectively determined terms; or

2. Forming, facilitating the formation of, or participating in an
integra led joint venture and dealing with any third party on
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collectively detennined tenns through the joint venture , as long as the
surgeons participating in the joint venture remain free to deal
individually with third parties.

It is further ordered That respondent Richard A. Johnson , M.
shall:

A. Dissolve Trauma Associates within one hundred and eighty
(180) days after the date on which Ihis order becomes final; and

B. File a verified written report demonstrating how he has
complied with Section IILA. above , within two hundred and ten (210)
days after the date on which this order becomes final.

IV.

It isfurther ordered That respondent Trauma Associates shall:

A. Within thirty (30) days after the date on which this order
becomes final , and prior to the dissolution provided for in Section
IILA. above , disIribute by first-class mail a copy of this order and the
accompanying complaint to each party with whom Trauma
Associates has entered into contract negotiations or finaJized a
contract concerning the provision of trauma surgical services; and

B. Within sixty (60) days after the date on which this order
becomes final , and prior to the dissolution provided for in Section
lILA. above , file a verified written report demonstrating how it has
complied with Section IV.A. above.

It is further ordered, 
That each surgeon respondent shall:

A. File a written report with the Commission wiIhin ninety (90)
days after the date the order becomes final . and annually thereafter
for three (3) years on Ihe anniversary of the date the order became
final , and at such other times as the Commission may by written
notice require , setting forth in detail the manner and form in which
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the surgeon respondent has complied and is complying with the
order;

B. For a period of five (5) years after the date on which this
order becomes final , notify the Commission in writing within thirty
(30) days after the surgeon respondent forms or participates in the
formation of, or joins or participates in , any integrated joint venture;
and

C. For a period of five (5) years after the date on which this
order becomes final , maintain and make available to Commission
staff, for inspection and copying upon reasonable notice , records
sufficient to describe in detail any action taken in connection with the
activities covered by this order.

Commissioner Varney not participating.
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IN THE MATTER OF

ROCHE HOLDING L TD" ET AL.

CONSENT ORDER , ETe., IN REGARD TO ALLEGED VIOLATION
OF SEe. 7 OF THE CLAYTON ACT AND SEe. 5 OF THE

FEDERAL TRADE COMMISSION ACT

Docket 3542. Camp/oint, Nov. 1994--Decision, Nov. , 1994

This consent order requires , among other things , Roche to divest Syva s drugs of
abuse testing (DA T) business within 12 months to a Commission-approved
buyer, to operate the Syva assets separately from its own DA T business pend-
ing the divestiture, and to obtain , for ten years, prior Commission approval
before acquiring assets or interests of any entity invoJved in the market for
drugs of abuse reagent products.

Appearances

For the Commission: Claudia Higgins, Ann Malester and
Elizabeth Jet.

For the respondents: Arthur Golden, Davis, Polk Wardwell
New York, N. Y. and Neal R. Stoll, Skadden, Arps, Slate, Meagher &
Flom New York , N_

COMPLAINT

The Federal Trade Commission ("Commission ), having reason
to believe that respondent, Roche Holding Ltd ("Roche ), a

corporation subject to the jurisdiction of the Commission, has

proposed to acquire all of the voting stock of respondent Syntex
Corporation ("Syntex ), a corporation subject to the jurisdiction of
the Commission , in violation of Section 7 of the Clayton Act, as
amended, IS U. c. 18, and Section 5 of the Federal Trade

Commission Act , as amended , ("FTC Act ), 15 U. c. 45; and iI
appearing to the Commission that a proceeding in respect thereof
would be in Ihe public interest , hereby issues its complaint , stating iIs
charges as follows:

I RESPONDENTS

I. Respondent Roche Holding Ltd. is a corporation organized
pxio;tlnp" lnrf nn;ncr hll" n""('(' 

".. ..".. .. 

1... 
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Switzerland with its principal executive offces located at Grenza-
cherstrasse 124 , Basel , Switzerland,

2, Respondent Syntex Corporation is a corporation organized
existing, and doing business under and by virtue of the laws of
Panama, with its principal executive offices located at 3401 Hillview
Avenue, Palo Alto , California.

II. JURISDICTION

3. Respondents are and , at all times relevant herein have been
engaged in commerce as "commerce '" is defined in Section I of the
Clayton Act , as amended, 15 U. c. 12 , and are corporations whose
businesses affect commerce as "commerce" is defined in Section 4 of
the FTC Act , as amended , 15 U. c. 44.

II THE ACQUISITON

4. On or about May I , 1994 , Roche and Syntex signed an
agreement and plan of merger whereby Roche would acquire 100
percent of the voting securities of Syntex for approximately $5.
billion ("acquisition

IV. THE RELEVANT MARKET

5, The relevant line of commerce in which to analyze the effects
of the acquisition is the manufacture and sale of drugs of abuse
reagent products. Drugs of abuse reagents products are diagnostic
products used to screen for the presence or absence of illegal drugs
m unne.

6. For purposes of this complaint , the United States is the
relevant geographic area in which to analyze the effects of the
acquisition.

7, The relevant market set forth in paragraphs five and six is
highly concentrated , whether measured by Herfindahl- Hirschmann
Indices ("HHI") or two- firm and four- firm concentration ratios.

8. Entry into the relevant market is diffcult and time consuming.
9. Roche and Syntex are actual competitors in the relevant

market.
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V. EFFECTS OF THE ACQUISITON

10. The effects of the acquisition may be substantially to lessen
competition or tend to create a monopoly in the relevant market in
violation of Section 7 of the Clayton Act , as amended , 15 U. c. 18

and Section 5 of Ihe FTC Act, as amended, 15 U, c. 45 , by, among
other things:

(a) Eliminating actual , direct and substantial competition between
Roche and Syntex in the relevant market;

(b) Increasing the likelihood that Roche will unilaterally exercise
market power in the relevant market;

(c) Creating a dominant firm in the relevant market; and
(d) Enhancing the likelihood of collusion or coordinated inter-

action between or among the firms in the relevant market.

VI. VIOLATIONS CHARGED

II. The acquisition described in paragraph four, if consummated
would constitute a violation of Section 7 of the Clayton Act, as
amended , 15 U. c. 18 , and Section 5 of the FTC Act , as amended
15 U. c. 45,

12, The acquisition agreement described in paragraph four
constitutes a violation of Section 5 of the FTC Act , as amended , 15

c. 45.

DECISION AND ORDER

The Federal Trade Commission ("Commission ), having initiated
an investigation of the proposed acquisition by Roche Capital Corpo-
ration , a Panamanian corporation and an indirect , wholly-owned
subsidiary of Roche Holding LId , a Swiss corporation (collectively
referred to as "Roche ), of Syntex Corporation ("Syntex ), and it
now appearing that Roche and Syntex , hereinafter sometimes referred
to as "respondents " having been furnished thereafter with a copy of
a draft of complaint that the Bureau of Competition presented to the
Commission for its consideration and which, if issued by thc

Commission , would charge respondents with violations of Section 7
of the Clayton Act , as amended , 15 u.sc. 18, and Section 5 of the
Federal Trade Commission Act , as amended , 15 U. c. 45; and
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Respondents, by their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by respondents of all the jurisdictional facts set forth in
the aforesaid draft of complaint , a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondents that the Jaw has been violated as alleged in
such complaint , or that the facts as alleged in such complaint , other
than jurisdictional facts , are true and waivers and other provisions as
required by the Commission s rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated said Acts , and the complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint , makes the following jurisdictional
findings and enters the following order:

1. Respondent Roche Holding Ltd. is a corporation organized
existing, and doing business , under and by virtue of the laws of
Switzerland with its principal executive offces located at
Grenzacherstrasse 124, Basel , Switzerland 4002. Hoffmann-
Roche Inc. , an indirect wholly-owned subsidiary of Roche Holding
Ltd. , is located at 340 Kingsland Street , Nutley, New Jersey.

2, Respondent Syntex is a corporation , organized , existing, and
doing business under and by virtue of the laws of Panama with its
principal executive offices located at 3401 Hillview Avenue , Palo
Alto, CaJifornia. Syva Company, an indirect wholly-owned
subsidiary of Syntex , is headquartered at 3403 Yerba Buena Road,
San Jose , California.

3. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of respondents , and the proceeding is
in the public interest.
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ORDER

It is ordered That, as used in this order, the following definitions
shall apply:

A. Roche means Roche Holding Ltd. , its predecessors
subsidiaries , including, without limitation Roche Capital Corporation
divisions , and groups and affliates controlled by Roche, their

directors , officers , employees , agents , and representatives, and their
successors and assigns.

B. Syntex means Syntex Corporation, its predecessors

subsidiaries, divisions , and groups and affiliates controlled by
Syntex , their directors , offcers , employees , agents , and representa-
tives , and their successors and assigns.

C. Syva or Syva Company means Syva Company, a Dela-
ware corporation and an indirect wholly-owned subsidiary of SynIex
Corporation , its predecessors , subsidiaries, divisions , and groups and
affiliates controlled by Syva, their directors , officers , employees
agents , and representatives , and their successors and assigns.

D. Respondents means Roche and Syntex.
E. Commission means the Federal Trade Commission.
F. Acquisition means Roche s proposed acquisition of voting

securities of Syntex pursuant to the Acquisition Agreement and Plan
of Merger dated May I , 1994.

G. Patents means some , all or any part of all U.S. or foreign
unexpired patents and patents issued in the future based upon patent
applications filed in any country as of August I , 1994 , and all sub-
stitutions , continuations , continuations- in-part , divisions , renewals,
reissues and extensions based on said patents, the applications
therefor, or said patent applications.

H. Drugs of abuse reagent products means diagnostic reagent
products used for drugs of abuse testing, including without limitation
reagent , control and calibrator products used to test for cannabinoids
or marijuana, cocaine and cocaine metabolites , opiates, amphet-
amines and methamphetamines , phencyclidine , methadone , meIh-
aqualone , propoxyphene , barbiturates , benzodiazepine , lysergic acid
diethylamide, ethyl alcohol , or other controlled suhstances for which
drugs of abuse testing is conducted.
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I. SYVQ Business means all of Syntex s United States rights,
title and interest in and to:

(I) Drugs of abuse reagent products , including but not limited to,
EMIT", EMIT" II , and all patents , production technology and know-
how related to the manufacture and sale of drugs of abuse reagent
produCIS in the United States; and

(2) All of the Syva Company s assets and businesses as further
delineaIed in Schedule A , attached hereto and made a part hereof.

II.

It is further ordered That:

A. Roche shall divest, absolutely and in good faith, within twelve

(12) months of the date this order becomes final , Ihe Syva Business
and shall also divest such additional ancilary assets and businesses
and effect such arrangements as are necessary to assure the
marketability, viability, and competitiveness of Ihe Syva Business;
provided that Roche is not required to divest any of the Syva assets
and businesses idenIified in Part 2 of Schedule A , if such assets and
businesses are not requested by the acquirer.

B. Roche shall divest the Syva Business only to an acquirer that
receives the prior approval of the Commission and that has made any
necessary notice to or obtained any necessary approval from the FDA
to manufacture and sell all of the Syva drugs of abuse reagent
products , and only in a manner that has received the prior approval
of the Commission. The purpose of the divestiture of the Syva
Business is to ensure the continuation of the Syva Business as an
ongoing, viable operation , engaged in the same business in which the
Syva Business is engaged at the time of Ihe proposed divestiture , and
to remedy the lessening of competition resulting from the Acquisition
as alleged in the Commission s complaint.

C. Upon reasonable notice from the acquirer to respondents
respondents shall provide such personnel , information , technical

assistance, advice and training to the acquirer as is necessary to
transfer technology and know-how to assist the acquirer in obtaining
any necessary FDA approval for the manufacture and sale of the Syva
drugs of abuse reagent products and any other products identified in
Schedule A that are acquired pursuant to this order. Such assistance
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shall include reasonable consultation with knowledgeable employees
of respondents and training at the acquirer s facility for a period of
time suffcient to satisfy the acquirer s management that its personnel
are appropriately trained in the manufacture of the Syva drugs of
abuse reagent products and any other products identified in Schedule
A that are acquired pursuant 10 this order. Respondents shall not
charge the acquirer a rate more than their own direct costs for
providing such technical assisIance.

D. Pending divestiture of the Syva Business , respondents shall
take such actions as are necessary to maintain the viability and
marketability of the Syva Business and to prevent the destruction
removal , wasting, deterioration or impainnent of any of the Syva
Business except for ordinary wear and Iear.

It is further ordered That:

A. If Roche has not divested , absolutely and in good faith , and
with the prior approval of the Commission , the Syva Business within
twelve (12) months of the date this order becomes final, to an
acquirer that has made any necessary notice to or obtained any
necessar approval from the FDA to manufacture and sell Syva drugs
of abuse products, the Commission may appoint a trustee to divest
the Syva Business.

B. In the event that the Commission or the Attorney General
brings an action pursuant to Section 5 (1) of the Federal Trade

Commission Act , 15 U. c. 45(1), or any other statute enforced by
the Commission , Roche shall consent to the appointment of a trustee
in such action. Neither the appointment of a trustee nor a decision
not to appoint a trustee under this paragraph shall preclude the

Commission or the Attorney General from seeking civil penalties or
any other relief available 10 it , including a court-appointed IrusIee
pursuant to Section 5 (1) of the Federal Trade Commission Act , or
any other statute enforced by the Commission , for any failure by
Roche to comply with this order.

C. If a trustee is appointed by the Commission or a court
pursuant to paragraph IILA. or B. of this order, Roche shall consent
to the following terms and conditions regarding the trustee s powers,
duties , authority, and responsibilities:
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1. The Commission shall select the trustee , subject to the con-
sent of Roche , which consent shall not be unreasonably withheld.
The trustee shall be a person with experience and expertise in acqui-
sitions and divestitures. If Roche has not opposed, in writing, includ-
ing the reasons for opposing, the selection of any proposed trustee
within ten (10) days after notice by the staff of the Commission to
Roche of the identity of any proposed trustee , Roche shall be deemed
to have consented to the selection of the proposed trustee.

2. Subject to the prior approval of the Commission , the trustee
shall have the exclusive power and authority to divest the Syva
Business.

3, Within ten (10) days after appointment of the trustee , Roche
shall execute a trust agreement that , subject to the prior approval of
the Commssion and , in the case of a court-appointed trustee , of the
court, transfers to the trustee all rights and powers necessary to
permit the trustee to effect the divestiture required by this order.

4. The trustee shall have twelve (12) months from the date the
Commission approves the trust agreement described in paragraph
II.C.3. to accomplish the divestiture , which , shall be subject to the
prior approval of the Commission. If, however , at the end of the
twelve monIh period , the trustee has submitted a plan of divestiture
or believcs that divestiture can be achieved within a reasonable time
the divestiture period may be extended by the Commission , or , in the
case of a court-appointed trustee , by the court; provided , however
the Commission may extend this period only Iwo (2) times.

5. The trustee shall have full and complete access to the
personnel , books , records and facilities related to Syva, or to any
other relevant information , as the trustee may request. Roche shall
develop such financial or other information as such trustee may
request and shall cooperate with the trustee. Roche shall take no
action to inIerfere with or impede the trustee s accomplishment of the
divestiture. Any delays in divestiture caused by Roche shall extend
Ihe time for divestiture under this paragraph in an amount equal to the
delay, as determined by the Commission or, for a court-appointed
trustee , by the court.

6. The trustee shall use his or her best efforts to negotiate the
most favorable price and terms available in each contract that is
admitted to the Commission , subject to Roche s absolute and un-
conditional obJigation to divest at no minimum price. The divestiture
shall be made in the manner and to the acquirer as set ouI in para-
graph II of this order, as appropriate; provided , however, if the trustee
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receives bona fide offers from more than one acquiring entity, and if
the Commssion detennnes to approve more than one such acquiring
entity, the trustee shall divest to the acquiring entity or entities select-
ed by Roche from among those approved by the Commission. If re-
quested by the trustee or acquirer, Roche shall provide the acquirer(s)
with the assistance required by paragraph H.C. of this order.

7. The trustee shall serve , without bond or other security, at Ihe
cost and expense of Roche , on such reasonable and customary terms
and conditions as the Commission or a court may set. The trustee
shall have the authority to employ, at the cost and expense of Roche
such consultants , accounIants , attorneys , investment bankers , busi-
ness brokers , appraisers , and other representatives and assistants as
are necessary to carry out the trustee s duties and responsibilities.
The trustee shall account for all monies derived from the divestiture
and all expenses incurred. After approval by the Commssion and , in
the case of a court-appointed trustee , by the court , of the account of
the trustee, including fees for his or her services, all remaining
monies shall be paid at the direction of Roche, and the trustee
power shall be terminated. The trustee s compensation shall be based
at least in significant part on a commission arrangement contingent
on the trustee s divesIing the Syva Business.

8. Roche shall indemnify the trustee and hold the trustee
harmless against any losses , claims , damages , liabilities , or expenses
arising out of, or in connection with , the perfoffance of the trustee
duties , including all reasonable fees of counsel and other expenses
incurred in connection with Ihe preparation for, or defense of any
claim , whether or not resulting in any liability, except to the extenI
that such liabilities , losses , damages , claims , or expenses result from
misfeasance , gross negligence , willful or wanton acIs , or bad faith by
the trustee.

9. If Ihe trustee ceases to act or fails to act diligently, a substiIute
trustee shall be appointed in the same manner as provided in
paragraph II of this order.

10. The Commission or, in the case of a court-appointed trustee
the court , may on its own initiative or at the request of the trustee
issue such additional orders or directions as may be necessary or
appropriate to accomplish the divestiture required by this order.

11. The trustee shall have no obligation or authority to operate or
maintain the Syva Business.
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12. The trustee shal1 report in writing to Roche and the
Commission every sixty (60) days concerning the trustee s efforts to
accomplish divesIiture.

IV.

It is further ordered That respondents shall comply with al1 teTIS
of the Agreement to Hold Separate , attached to this order and made
a part hereof as Appendix 1. The Agreement to Hold Separate shal1
continue in effect until Roche has divested al1 of the Syva Business
as required by this order.

It is further ordered That, for a period of ten (10) years from the
date this order becomes final , Roche shal1 not , withouI Ihe prior
approval of the Commission, directly or indirectly, through

subsidiaries , partnerships , or otherwise:

(a) Acquire more than 1 % of the stock , share capital , equity or
other interest in any concern , corporate or non-corporate , engaged in
at the time of such acquisition , or within the two years preceding
such acquisition engaged in , the manufacture or production of drugs
of abuse reagent products in the United States; or

(b) Acquire any assets used or previously used (and stil1 suitable
for use) in the manufacture and production of drugs of abuse reagent
products in the United States to which sales of $3 mil1ion or more of
drugs of abuse reagent products were attributable in the year preced-
ing such acquisition.

Provided , however, that this paragraph V shal1 not apply to the acqui-
sition of products or services acquired in the ordinary course of bus i-
ness or to any acquisition of a non-exclusive license to any United
States patents or other form of intel1ectual property (excluding assets
of the Syva Business).



1150 FEDERAL TRADE COMMISSION DECISIONS

Dccision and Order 118 FTC

VI.

/t is further ordered That:

A. Within sixty (60) days after the date this order becomes final
and every sixty (60) days thereafter until the respondents have fully
complied with paragraphs II and II of this order, Roche shall submit
10 the Commission a verified written report setting forth in detail the
manner and form in which it intends to comply, is complying, and
has complied with paragraphs II, II , and IV of this order. Roche
shall include in its compliance reports, among other things that are
required from time to time , a full description of the efforts being
made to comply with paragraphs II , II , and IV of this order , in-
cluding a description of all substantive contacts or negotiations for
the divestiIure required by this order , including the identity of all
parties contacted. Roche shall include in its compliance reports
copies of all written communicaIions to and from such parties , all
internal memoranda , and all reports and recommendations concerning
the divestiture.

B. One (1) year from the date this order becomes final , annually
for the next nine (9) years on the anniversary of the date this order
becomes final , and at such other times as the Commission may re-
quire , Roche shall file a verified written report with the Commission
setting forth in detail the manner and form in which it has complied
and is complying with paragraph V of this order.

VII.

/t is further ordered That, for the purpose of determining or
securing compliance with this order , respondents shall permit any
duly authorized representatives of the Commission:

A. Access , during offce hours and in the presence of counsel , to
inspect and copy all books , ledgers , accounts , correspondence , mem-
oranda and other records and documents in the possession or under
the control of respondents , relating to any matters contained in this
order; and

B. Upon five (5) days , notice to respondents , and without re-
straint or interference from respondents, to interview offcers , direc-
tors , or employees of respondents. Officers and employees of re-
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spondents whose place of employment is outside the United States
shan be made available on reasonable notice.

VII

It is further ordered That Roche shan notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution , assignment, sale resulting in the
emergence of a successor corporation , or the creation or dissolution
of subsidiaries or any other change in the corporaIion that may affect
compliance obligations arising out of the order.

Commissioner Varney not participating.

SCHEDULE A

Roche shan divest an of the assets and businesses of Ihe Syva
Business pursuant to the terms of this order. The associated assets
identified in paragraph 1. 1.(2) of this order shan include an assets,
properties , business and goodwin , tangible and intangible , of the

Syva Company in and relating to the development , manufacture , sale
distribution and marketing of drugs of abuse reagent products in the
United States , including without limitation , the following:

PART I

1. All rare reagent inventory (including antibody reagent pools

hapIen conjugates , and detection labels), all inventory (finished and
work in process), all sources of the antibodies (whether animals or
cell lines), immunogens , commodities , cross-reactants machinery,
fixtures , equipment , vehicles , transportation facilities , furniture , tools
and other tangible personal property;

2. An customer lists , vendor lists , catalogs , sales promotion lit-
erature, advertising materials , technical information , management
information systems , software , inventions . copyrights , trademarks
trade names , trade secrets , intellectual property, formulations , pat-
ents , technology, know-how , specifications, designs, drawings, proc-
esses , quality assurance and control data , research materials , and
information , relating to the manufacture and sale of the drugs of
abuse reagent products , including withouI limitation information re-
lating to FDA approvals and applications for FDA approvals , re-
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search and development data, data required under the Good Manufac-
turing Practices Guidelines , regulatory data packages , process valida-
tion , and documentation relating to Drug Enforcement Agency
("DEA") approvals;

3. All rights , title and interest in and results of all research and
development efforts by Syntex relating to improvements , develop-
ments , and variants of the Syva EMIT , EMIT II , and other drugs of
abuse reagent product lines;

4. All rights , title and interest in and to the contracts entered into
in the ordinar course of business with customers (together with

associated bid and perfonnance bonds), suppliers , sales representa-
tives , distributors , agents , personal property lessors , personal proper-
ty lessees , licensors , licensees , consignors, and consignees;

5. All rights under warranties and guarantees, express or im-

plied;
All books , records and files; and
All items of prepaid expense.

PART 2

I, All assets , properties , business and goodwill , tangible and
intangible , of the Syva Company in and relating primarily to the de-
velopment , manufacture , sale , distribution and marketing of any in
viIro diagnostic products other than drugs of abuse reagent products
including therapeutic drug monitoring reagent products , infecIious
disease reagent products , endocrine (thyroid) testing reagent prod-
ucts , and reagents used on the VISTA system (e. hormone , cancer
anemia , protein , and hepaIitislHIV testing);

2. Inventory and storage capacity; and
3. All rights , title and interesI in and to owned or leased real

property, Iogether with appurtenances , licenses and permits.
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APPENDIX I

AGREEMENT TO HOLD SEP ARA 

This Agreement to Hold Separate ("Hold Separate ) is by and between Roche
Holding Ltd ("Roche ), a corporation organized. existing, and doing business under
and by virte of the laws of Switzerland , with its office and principal place of bus i-
ness at Grenzacherstrasse 124, Basel. Switzerland 4002; Syntex Corporation ("Syn-
tex ), a corporation , organized, existing, and doing business under and by virtue of
the laws of Panama with its principal place of business located at 3401 Hillview
A venue , Palo Alto , California; and the Federal Trade Commission ("the Commis
sian ), an independent agency of the United States Government , established under
the Federal Trade Commission Act of 1914 , IS U. e. 41 et seq. (collectively, the

Paries

PREMISES

Whereas on May I , 1994 , Roche entered into an Acquisition Agreement and
Plan of Merger with Syntex Corporation ("Syntex ) to acquire all the voting stock
of Syntex (hereinafter "Acquisition ); and

Whereas Syntex with its principal office and place of business located at 3401
Hillview Avenue , Palo Alto , California, manufactures and markets through its in-
direct wholly-owned subsidiar, the Syva Company, among other things , drugs of
abuse reagent products; and

Whereas Hoffmann-La Roche Inc. , an indirect wholly-owned subsidiary of
Roche , with its principal office and place of business located at 340 Kingsland
Street, Nutley, New Jersey, through its subsidiary Roche Diagnostic Systems , Inc.
manufacturing and markets , among other things , drugs of abuse reagent products;
and

Whereas the Commission is now investigating the Acquisition to determine
whether it would violate any of the statutes enforced by the Commission; and

Whereas, if the Commssion accepts the Agreement Containing Consent Order
Consent Order ), the Commission must place it on the public record for a period

of at least sixty (60) days and may subsequently withdraw such acceptance pursuant
to the provisions of Section 2. 34 of the Commission s Rules; and

Whereas the Commission is concerned that if an understanding is not reached
preserving the status quo ante of the Syva Business as defined in paragraph 1. of the
Consent Order during the period prior to the final acceptance of the Consent Order
by the Commission (after the 60-day public comment period), divestiture resulting
from any proceeding challenging the legality of the Acquisition might not be possi-
ble , or might be less than an effective remedy; and

Whereas the Commission is concerned that if the Acquisition is consummated
it will be necessary to preserve the Commission s ability to require the divestiture
of the Syva Business and the Commission s right to have the Syva Business con-
tinue as a viable competitor; and

Whereas the purpose of the Hold Separate and the Consent Order is:
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1. To preserve the Syva Business as a viable, independent business pending
its divestiture as a viable and ongoing enterprise

2. To remedy any anticompetitive effects of the Acquisition , and
3. To preserve the Syva Business as an ongoing and competitive entity en.

gaged in the same business in which it is presently employed until divestiture is
achieved; and

Whereas Roche and Syntex s entering into this Hold Separate shall in no way
be construed as an admission by Roche and Syntex that the Acquisition is illegal;
and

Whereas Roche and Syntex understand that no act or transaction contemplated
by this Hold Separate shall be deemed immune or exempt from the provisions of
the antitrust laws or the Fcderal Trade Commission Act by reason of anything
contained in this Hold Separate.

Now, therefore the parties agree, upon the understanding that the Commission
has not yet determined whether the acquisition wiJl be challenged, and in considera-
tion of the Commission s agreement that , at the time it accepts the Consent Order
for public comment it will grant early termination of the Hart-Scott-Rodino waiting
period, and unless the Commission determines to reject the Consent Order, it will
not seek further relief from Roche with respect to the Acquisition , except that the
Commission may exercise any and all rights to enforce this Hold Separate , the
Agreement Containing Consent Order to which it is annexed and made a part there-
of and the Order, once it becomes final , and in the event that the required divesti-
ture is not accomplished, to appoint a trustee to seek divestiture of the Syva Busi
ness pursuant to the Consent Order , as follows:

1. Roche and Syntex agree to execute and be bound by the Consent Order.
2. Roche and Syntex agree that from the date this Hold Separate is accepted

until the ear1iest of the time listed in subparagraphs 2. a. - 2.b., they will comply
with the provisions of paragraph 3. of this Hold Separate:

a. Three business days after the Commission withdraws its acceptance of the
Consent Order pursuant to the provisions of Section 2. 34 of the Commission
rules;

b. The time that the divestiture obligations required by the Consent Order are
completed.

3. To ensure the complete independence and viability of the Syva Business
and to assure that no competitive information is exchanged between the Syva Busi-
ness and Roche , Roche shall hold the Syva Business as it is presently constituted
separate and apart on the following terms and conditions:

a. The Syva Business shall be held separate and apart and shall be operated
independently of Syntex (meaning here and hereinafter, Syntex excluding the Syva
Business and excluding a1l personnel connected with the Syva Business as of the
date this Agreement was signed) and Roche (meaning here and hereinafter , Roche
excluding Syntex and excluding al1 personnel connected with Syntex as of the date
this Agreement was signed) except to the extent that Syntex or Roche must exercise
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direction and control over the Syva Business to assure compliance with this Agree-
ment or the Consent Order.

b. Syntex personnel connected with Syva or providing support services to
Syva as of the date of this Agreement was signed may continue , as employees of
Syntex , to provide such services as they are cllrrently providing to Syva. Such
Syntex personnel must retain and maintain all material confidential information
relating to the Syva Business on a confidential basis and , except as is permitted by
this Hold Separate , such persons shall be prohibited from providing, discussing,
exchanging, circuJating, or otherwise furnishing any such information to or with
any other person whose employment involves any other Roche business , incJuding
the drugs of abuse reagent products business , therapeutic drug monitoring business
and the Roche clinical laboratories business.

c. Roche and Syntex shall elect a five-person board of directors for the Syva
Company ("New Board" ). The New Board shall consist of the Syva Company
President and General Manager , Richard Bastiani , the Syva Company Senior Vice
President of Marketing and Sales , David Oxlade , and the Syva Company Vice -
President of Finance , Wilbert Lee , as of the date of this Hold Separate (provided
they agree , or comparable , knowledgeable persons among the managers of Syva
Company independent of Roche); the Chief Financial Officer of Roche whose
responsibilities with Roche do not involve direct management of Roche s drugs of
abuse, therapeutic drug monitoring or clinical laboratories businesses , Henri B.
Meier (provided he agrees , or a comparable, knowledgeable person among the
financial managers of Roche); and the Chairman of Syntex , Paul Freiman (provided
he agrees , or a comparable , knowledgeabJe person among the managers of Syntex).
The Chainnan of the New Board shall be Richard Bastiani (provided he agrees , or
a comparable , knowledgeable person among the managers of Syva), who shall
remain independent of Roche and competent to assure the continued viability and
competitiveness of the Syva Company. Except for the Roche employee serving on
the New Board , Roche shall not permit any director, officer , employee , or agent of
Roche also to be a director, officer, empJoyee of the Syva Company. Each New
Board member shall enter into a confidentiality agreement agreeing to be bound by
the terms and conditions set forth in Attachment A , appended to this Hold Separate.

d. Roche shall not exercise direction or control over, or influence directly or
indirectly, the Syva Business , the New Board, or any of its operations or busi-

nesses; provided, however, that Roche may exercise only such direction and control
over the Syva Business as is necessary to assure compliance with this Hold Sepa-
rate , the order and with all applicable laws.

e. Roche and Syntex shall maintain the marketability, viability, and competi-
tiveness of the Syva Business , and shall not cause or permit the destruction , remov-

, wasting, deterioration , or impairment of any assets or business they may have
to divest except in the ordinary course of business and except for ordinar wear and
tear, and they shall not sell , transfer, encumber (other than in the normal course of
business), or otherwise impair the marketability, viability or competitiveness of the
Syva Business.

f. Except as required by law and except to the extent that necessary informa-
tion is exchanged in the course of evaluating and consummating the Acquisition
defending investigations or litigation , obtaining legal advice , complying with this
Hold Separate or the Consent Order or negotiating agreements to divest assets
Roche and Syntex shalJ not receive or have access to , or the use of, any material
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confidential information of the Syva Business or the activities of the r\ew Board not
in the public domain , nor shall the Syva Company, or the ew Board , receive or
have access to , or the use of, any material confidential information about the Roche
drugs of abuse reagent business or the activities of Roche in managing the drugs of
abuse reagent business not in the public domain. Roche and Syntcx may receive
on a regular basis from the Syva Company aggregate financial information neces-
sar and essential to allow Roche and Syntex to file financial reports , tax returns
and personnel reports. Any such information that is obtained pursuant to this
subparagraph shall be used only for the purpose set forth in this subparagraph.

Material confidential information " as used herein , means competitiveJy sensitive
or proprietary information not independently known to Roche from sources other
than the Syva Company or the New Board and includes but is not limited to cus-
tomer lists, price lists , marketing methods , patents , technologies , processes , or other
trade secrets.

g. Except as is pennitted by this Hold Separate , the director of the Syva Com-
pany appointed by Roche who is also a director, officer, agent , or employee of
Roche ("Roche New Board member ), shall not receive any Syva Business material
confidential information and shall not disclose any such information ohtained
through his or her involvement with the Syva Business to Roche or use it to obtain
any advantage for Roche. The Roche New Board member shall participate in mat-
ters that come before the New Board only for the limited purposes of considering
any capital investment of over $150 000, approving any proposed budget and oper-
ating plans , authorizing dividends and repayment of loans consistent with the provi-
sions hereof, reviewing material transactions described in subparagraph 3. , and
carrying out Roche s responsibilities under the Hold Separate and the Order.
Except as permitted by the Hold Separate , the Roche New Board member shall not
participate in any matter, or attempt to influence the votes of other directors on the
New Board with respect to matters that would involve a conflict of interest hetween
Roche and the Syva Business. Meetings of the New Board during the term of the
HoJd Separate shall be audio recorded and the recording retained for two (2) years
after the termination of the Hold Separate.

h. The Syva Company shall be staffed with sufficient employees to maintain
the viability and competitiveness of the Syva Business , which employees shall be
the Syva Company employees and may also be hired from sources other than the
Syva Company. Each director, officer, and management employee of the Syva
Company shaH execute a confidentiality agreement prohibiting the disclosure of
any Syva Business confidential information.

i. All material transactions , out of the ordinary course of business and not pre
cluded by paragraph 3 hereof, shall be subject to a majority vote of the New Board.

j. Roche shall not change the composition of the New Board unless the Chair-
man of the New Board consents. The Chairman of the New Board sha1l have the
power to remove members of the New Board for cause and to require Roche to ap-
point replacement members to the New Board in the same manner as provided in
paragraph 3.c. of this Hold Separate. Roche shall not change the composition of the
management of the Syva Company except that the New Board shall have the power
to remove management employees for cause.

k. If the Chairman ceases to act or fails to act diligently, a substitute chairman
shall be appointed in the same manner as provided in paragraph 3.
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1. Roche shall circulate to its management employees of Roche drugs of abuse
therapeutic drug monitoring and Roche clinical1aboratories businesses and appro-
priately display a notice of this Hold Separate and Consent Order in the form at-
tached hereto as Attachment A.

m. Roche and Syntex shall cause the Syva Business to continue to expend
funds for the advertising and trade promotion of the Syva Business at levels not
lower than those budgeted for 1994 and 1995 , and shall increase such spending as
deemed reasonably necessary by the New Board in light of competitive conditions.
If necessary, Roche and Syntcx shall provide the Syva Business with any funds to
accomplish the foregoing. Syntex shall continue to provide to the Syva Business
such support services as it provided prior to the Acquisition to the Syva Company.

n. All earnings and profits of the Syva Business shall be retained separately
by the Syva Business. If necessary, Roche shall provide the Syva Business with
sufficient working capital to operate at the rate of operation in effect during the
twelve (12) mOn1hs preceding the date of the Hold Separate.

o. The New Board shall serve at the cost and expense of Roche. Roche shall
indemnify the New Board against any losses or claims of any kind that might arise
out of its involvement under this Hold Separate , except to the extent that such
losses or claims result from misfeasance , gross negligence , willful or wanton acts
or bad faith by the New Board directors.

p. The New Board shal1 have access to and be informed about all companies
who inquire about , seek or propose to buy the Syva Business.

q. The New Board shall report in writing to the Commission every thirty (30)
days concerning the ew Board' s efforts to accomplish the purposes of this Hold
Separate.

4. Should the Federal Trade Commission seek in any proceeding to compel
Roche to divest itself of the Syva Business or any additional assets , as provided in
the proposed order, or to seek any other equitable relief, Roche shall not raise any
objection based on the expiration of the applicable Hart-Scott-Rodino Antitrust Im-
provements Act waiting period or the fact that the Commission has permitted the
Acquisition. Roche shaH also waive alJ rights to contest the validity of this Hold
Separate.

S. For the purpose of determning or securing compliance with this Hold Sepa-
rate , subject to any legally recognized privilege , and upon written request with rea-
sonable notice to Roche made to its General Counsel , Roche and Syntex shall
permit any duly authorized representative or representatives of the Commission:

a. Access during the office hours of Roche or Syntex and in the presence of

counsel to inspect and copy a1l books , ledgers , accounts, correspondence , memoran-
, and other records and documents in the possession or under the control of

Roche or Syntex relating to compliance with this Hold Separate;
b. Upon five (5) days ' notice to Roche or Syntex , and without restraint or in-

terference from it , to interview officers or employees of Roche or Syntex , who may
have counsel present , regarding any such matters.

6. (Deleted J.

7. This Hold Separate shall not be binding until approved by the Commission.
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A TT ACHMENT A

NOTICE OF DIVESTITURE AND
REQUIREMENT FOR CONFIDENTIALITY

Roche Holding Ltd ("Roche ) and Syntex Corporation ("Syntex ) have cntered
into a Consent Agreement and Agreement to Hold Separate with the Federal Trade
Commission ("Commission ) relating to the divestiture of the Syva Business. Until
after the Commssion s Order becomes final and the Syva Business is divested , the
Syva Business must be managed and maintained as a separate , ongoing business
independent of all other Roche businesses and independent of the Roche drugs of
abuse business. All competitive information relating to the Syva Business

including without limitation the drugs of abuse business , must be retained and
maintained by the persons involved in the Syva Business on a confdential basis and
such persons shall be prohibited from providing, discussing, exchanging,
circulating, or otherwise furnishing any such infonnation to or with any other
person whose employment involves any other Roche business , including the drugs
of abuse business , therapeutic drug monitoring business and the Roche Biomedical
Laboratories business. Similarly, all such persons involved in the Roche
therapeutic drug monitoring business , drugs of abuse business and the Roche
Biomedical Laboratories shall be prohibited from providing, discussing,
exchanging, circulating or otherwise furnishing competitive infonnation about such
business to or with any person whose employment involves the Syva Business.

Any violation of the Consent Agreement or the Agreement to Hold Separate
incorporated by reference as part of the Consent Order , may subject Roche and
Syntex to civil penalties and other relief as provided by law.
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IN THE MATTER OF

HA YES MICROCOMPUTER PRODUCTS, INC.

CONSENT ORDER , ETe. , IN REGARD TO ALLEGED VIOLA nON OF
SEe. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 3543. Complaint, Nov. 28, 1994--Decision, Nov. , 1994

This consent order prohibits , among other things , a Georgia manufacturer and
distributor of computer communications products from making representations
for any of its modem related products regarding the risk of data loss or data
destruction , or data transmission problems due to any escape method , unless
the respondent possesses and relies upon competent and reliable suhstantiating
evidence.

Appearances

For the Commission: Linda K. Badger and Kerry O'Brien.
For the respondent: James Hawkins, Dennis, Goldstein, Frazer

& Murphy, Atlanta , GA.

COMPLAINT

The Federal Trade Commission having reason to believe that
Hayes Microcomputer Products , Inc. ("respondent ), has violated the
provisions of the Federal Trade Commission Act , and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest , al1eges:

PARAGRAPH I. Respondent Hayes Microcomputer Products
Inc., is a Georgia corporaIion , with iIS principal office or place of
business at 5835 Peachtree Corners East , Norcross , Georgia.

PAR. 2. Respondent has manufactured , advertised , offered for
sale , sold , and disIributed products for computer communications
including modems, local area networks , and software. One of
respondent s products is a modem with an "escape sequence." An
escape sequence is a mechanism by which modems end a data
transmission. Respondent patented this product under the title
Modem with Improved Escape Sequence Mechanism to Prevent

Escape in Response to Random Occurrence of Escape Character in
Transmitted Data. " The escape sequence mechanism defined in this
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patent is
Time,

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR, 4. Respondent has disseminated or has caused to be
disseminated advertisements for the Improved Escape Sequence with
Guard Time , including but not necessarily limited to the attached
Exhibits A-B. These advertisements contain the following statements
and depictions:

known as the "Improved Escape Sequence with Guard

A. Tick , Tick, Tick. Boom! You re Dead.

A time bomb may be lurking inside your modem. A fatal flaw that can
paralyze the data you re transmitting, causing untold chaos to the flow of accurate
data you need.

You see , some modem manufacturers decided to turn their backs on proven
modem technology, and on you. They haven t told you about the dangers because
the only solution for this crisis is to replace their modems. Fortunately, Hayes can
give you the knowledge to locate the bomb and prevent the purchase of another
one.

HOW TO UNCOVER THE BOMB. We ve developcd a FREE test kit that
extremely easy to run on your PC or Mac. The kit spells out the dangers complete-
ly and accurately tracks down their fatally flawed component. . . .

THE ONLY WAY TO BE COMPLETELY PROTECTED. You can protect
your data, your company, and even your job by purchasing modems that incorpo-
rate licensed technology from Hayes. . . .

The bomb is armed. The clock is ticking. Where will you be after the bomb
goes off? Contact Hayes today for your FREE test kit and stop data transmission
disaster before it strikes. (Exhibit A).

B. It s Time To Find The Bomb.

The Bomb.
By now , you know that a time bomb may be lurking inside your modem. It s there
because some modems are using unreliable technology. This fatal flaw can para-
lyze the data you re transmitting because this unreliable escape sequence can fail
you at any time.

The Solution.
This bomb is so dangerous that the best solution for this crisis is to replace these
modems. . . .

Improved Escape Sequence with Guard Time.

. . . . To be reJiable , it is important that a modem not escape if the characters used
in the escape sequence appear at any time in the data being transmitted.




