FEDERAL TRADE COMMISSION DECISIONS

FINDINGS AND ORDERS, JULY 1, 1949, TO JUNE 30, 1950

IN THE MATTER OF

JOE KATZ AND MARSHALL MALTZ:® DOING BUSINESS
AS J. & M. SALES CO.

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914

Docket 5559. Complaint, May 24, 1948—Decision, July 1, 1949

Where an individual engaged in the interstate sale and distribution of watches
and other merchandise to dealers, operators, and other purchasers; in ad-
vertising in periodicals of general circulation for operators of push cards,
to whom, in answer to their inquiries, he sent a letter describing his card
sales plan—

(@) Furnished and supplied his customers with plans of merchandising which
involved the operation of a lottery scheme in sales to the consuming public,
including such typical push card deal as one providing that the customer
who by chance selected from 72 feminine names displayed on the card, the
name corresponding to that concealed under the card’s master seal, received
for the thirty-five cents, or for nothing, as determined by the accompanying
number, one of the two more costly wrist watches sold therewith;

Thereby supplying to and placing the means of conducting lotteries in the hands
of dealers, operators, and other purchasers, who sold his watches and other
merchandise by means of said push card deal, whereby, whether the customer
received a watch, other article, or nothing for the money he paid, was de-
pendent wholly upon lot or chance, contrary to an estabilshed publie policy
of the United States Government and the public interest;

1 The Commission on July 1, 1949, issued an order closing case without prejudice as to
respondent Marshall Maltz, as follows : -

“This matter came on to be heard in regular eourse upon motion, filed December 13, 1948,
by counsel supporting the complaint, to close this case without prejudice as to the indi-
vidual respondent Marshall Maltz, to which no answer has been filed by said respondent.

“The complaint herein, issued May 24, 1048, charges respondents, Joe Katz and Marshall
Maltz, as individuals and partners, doing business as J. & M. Sales Co., with violation of

. Section 5 of the Federal Trade Commission Act through the use of lottery methods in the
sale and distribution of watches and other merchandise. From the answers to said com-
plaint filed by both respondents and from said motion to dismiss, it appears that said part-
nership was dissolved on March 1, 1948, that respondent Marshall Maltz has not since been
connected therewith, and that Joe Katz is now carrying on the business formerly conducted
by the partnership. '

“Having duly considered the matter and being now fully advised in the premises:

“It i3 ordered, That the motion to close this case as to the respondent Marshall Maltz
be, and it hereby is, granted without prejudice to the right of the Commission to reopen
this proceeding or to take such further action at any time in the future as may be warranted
by the then existing cirecumstances.”
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With the result that many persons were attracted by said sales plans or methods
involving a game of chance, and were thereby induced to buy and sell his
said merchandise; and )

Where said individual, in soliciting the sale and distribution of his said sales
plans—

(b) Represented through such statements in periodicals of gemeral circulation
as “Make $250 to $500 a week—Be your own operator of push cards—A
once-in-a-lifetime opportunity to make $250 to $500 a week with little invest-
ment,” that his customers earned or would earn $250 to $500 a week through
_the use of his said sales plans; notwithstanding the fact that none of them
had thereby earned such sums or any other substantial amount;

With tendency and capacity to mislead and deceive a substantial portion of the
purchasing public into the erroneous belief that said representations were
true, and thereby induce their purchase of a substantial number of his said
sales plans, watches, push cards, and other merchandise:

Held, That such acts and practices, under the circumstances set forth, were all
to the prejudice and injury of the public and constituted unfair and deceptive
acts and practices in commerce.

Mr.J. W. Brookfield, Jr., for the Commission.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said act, the Federal
Trade Commission, having reason to believe that Joe Katz and Mar-
shall Maltz, individuals and partners trading as J. & M. Sales Co.,
hereinafter referred to as respondents, have violated the provisions of
the said act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

Parscrap 1. Respondents, Joe Katz and Marshall Maltz, are
individuals and partners trading and doing business as J. & M. Sales
Co., with their office and principal place of business located at 708
South State Street in the city of Chicago, Ill. Respondents are now
and for more than 1 year last past have been engaged in the sale and
distribution of watches and other articles of merchandise and have
caused said watches and merchandise when sold to be transported from
their place of business in the city of Chicago, Ill., to purchasers there-
of at their respective points of location in the various States of the
United States other than Illinois and in the District of Columbia.
There is now and has been for more than 1 year last past a course of
trade by respondents in such merchandise, in commerce, between and
among the various States of the United States and in the District of
Columbia.

Par. 2. In the course and conduct of their business as described in
paragraph 1 hereof, respondents in soliciting the sale of and in sell-
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ing and distributing their watches and other merchandise, furnish,
and have furnished, various plans of merchandising which involve the
operation of a game of chance, gift enterprise, or lottery scheme when
said merchandise is sold and distributed to the purchasing and con-
suming public. One method or sales plan adopted and used by the
respondents is substantially as follows:

Respondents advertise in periodicals having a general circulation
throughout the United States for operators of push ecards, and in
answer to inquiries send them a letter describing the operation of their
plan for selling their push-card deals. The push-card deals sold by
respondents consist of a push card and 2 wrist watches. Each of re-
spondents’ push cards bears 72 feminine names with ruled columns on
the back of said push card for writing in the name of the customer op-
posite the name selected. Said push card has 72 partially perforated
disks. Each of said disks bears 1 of the feminine names corresponding
to those on the list. Concealed within each disk is a number which is
disclosed only when the customer pushes or separates a disk from the
card. The push card also has a larger master seal, and concealed
within the master seal is one of the feminine names appearing on the
disks and list. The person selecting the feminine name corresponding
to the one under the master seal receives a wrist watch. The push card
bears the following legend or instructions:

WIN THIS
BEAUTIFUL
NEW WATCH

Precision Made
Swiss Movement

Person holding name to
correspond with Seal wins
' a wateh.

Numbers 1 to 10 are Free
All Other Numbers Pay 35¢ each

Respondents sell their push-card deal as above described to persons
located in the various States of the United States and these customers
of respondents make sales of respondents’ merchandise by means of
said push card in accordance with the above-described legend or in-
structions, and said watches are allotted to the customer or purchasers
from said card in accordance with the above-described legend or
instructions. Whether a purchaser receives an article of merchandise
or nothing for the amount of money paid and the amount to be paid
for the merchandise or the chance to receive said merchandise are thus
determined wholly by lot or chance. The watches have a retail value
greater than the price paid for any of the chances.

854002—52 4
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Respondents sell and distribute various other push cards and mer-
chandise plans, all of which involve the sale of said merchandise by
means of said other push cards, and vary only in detail, all of said
merchandise plans embodying the distribution of merchandise by
game of chance, gift, enterprise, or lottery scheme.

Par. 3. Retail dealers, operators, and others who purchase respond-
ents’ push card and watch assortments or deals directly or indirectly,
use the said push cards for distribution of the watches to the pur-
chasing public in accordance with the sales plan above described.
Respondents thus supply to and place in the hands of others the
means of conducting lotteries or games of chance in the sale of their
products in accordance with the sales plans hereinabove set forth.
The use by respondents of said sales plans and methods in the sale of
their merchandise and the sale of said merchandise by and through
the use thereof and by the aid of said sales plans or methods is a prac-
tice which is contrary to an established public policy of the Govern-
ment of the United States.

Par. 4. The sale of merchandise to the purchasing public in the
manner above alleged involves a game of chance or the sale of a
chance to procure one of the said articles of merchandise at a price
much less than the normal retail price thereof. Many persons are
" attracted by said sales plans or methods used by respondents and the
element of chance involved therein and thereby are induced to buy and
sell respondents’ merchandise.

The use by respondents of a sales plan or method involving distrib-
ution of merchandise by means of chance, lottery, or gift enterprise
is contrary to the public interest and constitutes unfair acts and prac-
tices in commerce within the intent and meaning of the Federal Trade
Commission Act.

Par. 5. In the course and conduct of their business and in solicit-
ing the sale of their sales plan as above described, respondents have
caused to be published in periodicals having a general circulation
throughout the United States the following advertising:

Make $250 to $500 a week
Be Your Own Operator of Push Cards

A once-in-a-lifetime opportunity to
make $250 to $500 a week with little
investment.
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Through the use of the above-quoted statements, respondents repre-
sent and have represented that their customers will earn $250 to $500 a
week through the use of respondents’ sales plan. In truth and in fact,
none of respondents’ customers have earned $250 nor $500 a week or
any substantial amount weekly through the use of respondents’ sales
plans.

Par. 6. The use of the aforesaid misleading and deceptive state-
ments and representations by respondents in connection with the offer-
ing for sale and the sale of its said merchandising plan has had and
now has the tendency and capacity to mislead the purchasers and pros-
pective purchasers thereof into the erroneous and mistaken belief
that such representations are true and to induce them to purchase
respondents’ watches and push cards.

Par. 7. The aforesaid acts and practices of respondents are all to
the prejudice and injury of the public and constitute unfair and de-
ceptive acts and practices within the intent and meaning of the
Federal Trade Commission Act.

Reporr, Finpines as To THE Facrs, Axnp OrbEr

Pursuant to the provisions of the Federal Trade Commission Act,
the Federal Trade Commission, on May 24, 1948, issued, and subse-
quently served, its complaint in this proceeding upon respondents, Joe
Katz and Marshall Maltz, as individuals and partners, doing busi-
ness as J. & M. Sales Co., charging them with the use of unfair acts
and practices in commerce in violation of the provisions of said act.
After the issuance of said complaint and the filing of respondents’
answers, the Commission, by order entered herein, granted motion of
respondent Joe Katz for permission to withdraw his said answer and
to substitute therefor an answer, as to him, admitting all the material
allegations of fact set forth in said complaint and waiving all inter-
vening procedure and further hearing as to said facts, which substitute
answer was duly filed in the office of the Commission. Thereafter,
this proceeding regularly came on for final hearing before the Com-
nission on said complaint and substitute answer (the Commission, by
order entered herein, having duly granted motion to close the case
without prejudice as to respondent Marshall Maltz) ; and the Com-
mission, having duly considered the matter and being now fully
advised in the premises, finds that this proceeding is in the interest
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of the public and makes this its findings as to the facts and its con-
clusion drawn therefrom:

FINDINGS AS TO THE FACTS

ParacrarH 1. Respondent, Joe Katz, is an individual trading and
doing business as J. & M. Sales Co., with his principal office and place
of business located at 708 South State Street, Chicago, I1l. He is now,
and for more than 1 year last past has been, engaged in the offering’
for sale, sale, and distribution of watches and other articles of mer-
chandise to dealers, operators, and other purchasers.

Pir. 2. In the course and conduct of his aforesaid business, re-
spondent causes, and has caused, his said watches and other mer-
chandise, when sold, to be shipped or transported from his place of
business in the State of Illinois to purchasers thereof at their respec-
tive points of location in other States of the United States and in the
District of Columbia, and at all times mentioned herein has main-
tained a course of trade in said watches and other merchandise in
commerce among and between the various States of the United States
and in the District of Columbia.

Par. 3. (¢) In carrving on his business, as aforesaid, respondent
advertises in periodicals having a general circulation throughout the
United States for operators of push cards and, in answer to inquiries,
sends such operators a letter describing his plan for selling said
push-card deals. In the offering for sale, sale, and distribution of
his aforesaid watches and other merchandise, respondent furnishes
and supplies, and has furnished and supplied, his customers with plans
of merchandising which involve the operation of a game of chance,
gift enterprise, or lottery scheme, whereby said products are by said
customers sold and distributed to the purchasing and consuming
public.

(0) Typical of the plans and sales methods adopted and used by
respondent is one substantially as follows: A push-card deal consists
of a push card and 2 wrist watches. The push card bears 72 feminine
names, with an equal number of ruled columns on the back for writing
in the name of the customer or purchaser opposite the feminine name
selected by him. Said push card also contains 72 partially perforated
disks, each of which bears one of the feminine names corresponding
to those on the list. Concealed within each disk is a number, which
is disclosed only when a customer or purchaser pushes or separates
a disk from the card. On said push card is a master seal, within
which is concealed one of the feminine names appearing on the par-
tially perforated disks. The purchaser selecting the feminine name
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on the perforated disk which corresponds to the name within the mas-
ter seal receives a wrist watch. The push card bears the following
legend or instructions:
WIN THIS
BEAUTIFUL
NEW WATCH
Precision Made
Swiss Movement
Person holding name to
correspond with Seal wins
a watch,

Numbers 1 to 10 are Free
All Other Numbers Pay 35¢ Each

(¢) Respondent sells the above described push-card deal to dealers,
operators, and other purchasers located in the various States of the
United States, who, in turn, make sales of respondent’s watches and
other merchandise by means of said push card, and said watches and
other merchandise are allotted to customers or purchasers from said
card according to the aforesaid legend or instruction. Whether said
customer or purchaser receives a watch, other article of merchandise,
or nothing for the amount of money paid or to be paid for the
possibility of receiving it, depends wholly upon lot or chance. The
watches have a retail value greater than the price paid for the privilege
of punching out one of the perforated disks.

(d) Respondent sells and distributes various other push-card and
merchandising plans, through the use of which watches and other
merchandise are sold and distributed by means of a game of chance,
gift enterprise, or lottery scheme, and all of which vary only in detail
from the one hereinabove described.

Par. 4. Retail dealers, operators, and others who, directly or in-
directly, purchase respondent’s push card and watch assortments or
deals expose and sell the same to the purchasing public in accordance
with the sales plan heretofore described. Respondent thus supplies
to and places in the hands of others the means of conducting lotteries
in the sale of his merchandise in accordance with such sales plans.
The use by respondent of such plans or methods in the sale and dis-
tribution of his watches and other merchandise, and the sale and
distribution of same by and through, or with the aid of, such sales
plans or methods, is a practice contrary to an established public policy
of the Government of the United States.

Par. 5. The sale of watches and other merchandise to the purchasing
public by the methods or sales plans hereinbefore found involves a
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game of chance or the sale of a chance to procure said watches or
merchandise at a price much less than the normal retail price, and
many persons are attracted by said sales plans or methods and the
element of chance involved therein and are thereby induced to buy
and sell respondent’s watches and other merchandise. The use by
respondent of sales plans or methods involving distribution of watches
and other merchandise by means of chance, lottery, or gift enterprise
is contrary to the public interest.

Par. 6. (a) Insoliciting the sale and distribution of his sales plans
and methods heretofore described, respondent has caused to be pub-
lished in periodicals having a general circulation throughout the
United States the following advertisement :

Make $250 to $500 a week

Be Your Own Operator of Push Cards
A once-in-a-lifetime opportunity to make
$250 to $500 a week with little investment.

Through the use of the aforesaid statement, respondent represents,
and has represented, that his customers earn, or will earn $250 to $500
a week through the use and handling of his said sales plans or methods.

(b) The aforesaid representations and statements are misleading
and deceptive. In truth and in fact, none of respondent’s customers
have earned $250 to $500 per week or any other substantial amount
through the use or handling of said sales plans or methods.

Par. 7. The use by respondent of the foregoing misleading and de-
ceptive statements and representations has the tendency and capacity
to mislead and deceive a substantial portion of the purchasing public
into the erroneous and mistaken belief that said statements and repre-
sentations are true and to induce them to purchase a substantial num-
ber of respondent’s sales plans, watches, push cards, and other mer-
chandise.

CONCLUSION

The acts and practices of respondent as herein found are all to the
prejudice and injury of the public and constitute unfair and deceptive
acts and practices in commerce within the intent and meaning of the
Federal Trade Commission Act.

ORDER TO CEASE AND DESIST

This proceeding having been heard by the Federal Trade Com-
mission upon the complaint of the Commission and the substitute
answer of respondent, Joe Katz, in which answer said respondent
admits all the material allegations of fact set forth in the complaint






