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II. VIOLATION OF THE ADMINISTRATIVE PROCEDURE Act

The Administrative Procedure Act was framed against a back-
ground of rapid expansion of the administrative process as a check
upon administrators whose zeal might otherwise have carried them to
excesses not contemplated in legislation creating their offices. It cre-
ated safeguards even narrower than the constitutional ones, against
arbitrary official encroachment on private rights.

Thus § 3 (a) of the Act requires every agency to which it applies,
which includes the Federal Trade Commission, to publish in the
Federal Register certain statements of its rules, organization and
procedure, “including the nature and requirements of all formal or
informal procedures available,” and adds that, “No person shall
in [365] any manner be required to resort to organization or pro-
cedure not so published.” In addition § 6 (b) proscribes any require-
ment of a report or other investigative demand “in any manner or for
any purpose except as authorized by law.”

Principally on the basis of these two sections respondents contend
that the current order cannot be enforced except in violation of the
Administrative Procedure Act. Have the respondents been ordered
to comply with procedure of which they were not put on notice by
publication in the Federal Register? And to the extent that the
procedure had been defined and published, was it authorized by law?

The pertinent provisions of the Administrative Procedure Act be-
came effective September 11,1946. On December 11,1946, the Federal
Trade Commission published in the Federal Register its Rules of
Practice, 11 Fed. Reg. 14233-14239. The Commission’s Rule XXVI,
id., 14237, republished without change in 12 Fed. Reg. 5444, 5448,
sets the time limit for filing initial reports of compliance with Com-
mission orders and asserts the Commission’s right to require, within
its sound discretion, the filing of further compliance reports there-
aftert In §7.12 of its Statement of Organization, Procedures, and
Functions, 12 Fed. Reg. 5450, 5452, the Commission restated its right.

448 296, Reports showing compliance with orders and with stipulations., (a) In
every case where an order to cease and desist is issued by the Commission for the purpose
of preventing violations of law and in every instance where the Commission approves and
accepts a stipulation in which a party agrees to cease and desist from the unlawtul
methods, acts or practices involved, the respondents named in such orders and the parties
g0 stipulating shall file with the Commission, within sixty days of the service of such
order and within sixty days of the approval of such stipulation, a report, in writing,
setting forth in detail the manner and form in which they have complied with said order
or with said stipulation : Provided, however, That if within the said sixty (60) day period
respondent shall file petition for review in a circuit court of appeals, the time for filing
report of compliance will begin to run de novo from the final judicial determination . . . .

“(b) Within its sound discretion, the:Commission may require any respondent upon
whom such order has been served and any party entering into such stipulation, to file
with the Commission, from time to time thereafter, further reports in writing, setting
forth in detail the manner and form in which they are complying with said order or with
said stipulation. . . .”
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to require by order “such supplemental reports of compliance as it
considers warranted,” and defined the contents of such a report.®

We conclude that the Commission’s published Rule XXVI an-
nounced the [366] right it claims in this case to demand of a party
against whom an enforcement decree has been entered that it “file
with the Commission from time to time thereafter, further reports
in writing, setting forth in detail the manner and form in which
they are complying with said order. . . .” Taken together with the
Commission’s Statement of Organization, Procedures, and Functions,
supra, if indeed not by itself, Rule XX VI amply met the requirements
of § 3 (a) of the Administrative Procedure Act.

Respondents hardly challenge this conclusion. Theirs is the more
subtle argument that requirement of supplemental reports following
court enforcement of a Commission order is unauthorized by statute
and wltra vires, so that no valid notice of Rule XXVI-had been or
could be given, as required by §3 (a) of the Administrative Pro-
cedure Act. Also, it is said to be in direct violation of § 6 (b) of
that Act. This leads to the question of statutory authority for the
order to report, a question we must determine even apart from con-
sideration of. the Administrative Procedure Act. Accordingly we
turn to the Federal Trade Commission Act itself to see whether
it contains statutory authority for the Commission’s Rule XXVI,
as well as for its order here sought to be enforced, issued, as it was,
pursuant to the procedures proclaimed in that Rule. If we find such
statutory authority, we must conclude that the objections under the
Administrative Procedure Act are taken in vain.

III. Staturory AuTHORITY To REQUIRE REPORTS

The Court of Appeals found the Commission to be without statu-
tory authority to require additional reports as to compliance. Sec-

54§ 7.12. Compliance and enforcement. (a) Reports of compliance with orders to
cease and desist are required in accordance with the provisions of § 2.26 of the rules of
practice. The Commission may by order require such supplemental reports of compliance
as it considers warranted. Reports of compliance must consist of a full statement showing
the manner and form in which the order has been complied with. Mere statements
that the respondent is not violating the order are not acceptable, A factual showing is
required sufficient to enable the Commission to appraise the manner and form of
compliance.

“(b) After an order to cease and desist issued by the Commission pursuant to the Fed-
eral Trade Commission Act.has become final as provided for under section 5 of that act,
and the Commission has reason to believe that a respondent has violated such order, it .
shall certify the facts concerning the violation to the Attorney General, who may institute
a suit in one of the District Courts of the United States for the recovery of civil penalties
as provided in the act. In proceedings under the Federal Trade Commission Act, where a
Circuit Court of Appeals of the United States has by decree commanded obedience to the
Commission’s order, enforcement may be accomplished by way of contempt proceedings
in the Circuit Court. With respect to orders under the various provisions of the Clayton
Act, enforcement must be accomplished by way of contempt proceedings. . . .”
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tion 6 of the Federal Trade Commission Act, it thought, could
not be invoked in connection with a decree sought and entered pur-
suant to § 5, which sections the court regarded as insulated from each
other and directed to wholly different situations. Section 6, so it
was held, authorized requirement only of “special reports” supple-
mental to “annual reports” and could not be authority for requiring
special reports supplemental to a report of compliance required by
court decree in a § 5 case.

At the root of this position lies the elaborate and plausible argu-
ment of respondents that §§ 5 and 6 of the Act set up self-sufficient,
independent and exclusive procedures for dealing with different mat-
ters and that therefore neither section can be supported or aided by
the other. Respondents also say that the present use of the asserted
power is novel and unprecedented in Commission practice and intro-
duces a new ‘method of investigating compliance. Respondents are
not without statements by the Commission or its officials, dicta from
judicial opinions, views of text writers and facts of legislative history
which give some support to this theory. But this Court never before
has been called upon to deal consciously and squarely with the subject.

The fact that powers long have been unexercised well-may call for
close scrutiny as to whether they exist; but if granted, they are not
lost by being allowed to lie dormant, any more than nonexistent
powers can be prescripted by an unchallenged exercise. We know
that unquestioned powers are sometimes unexercised from lack of
funds, motives of expediency, or the competition of more imme-
diately important concerns. We find no basis for holding that any
power ever granted to the Trade Commission has been forfeited by
nonuser.

The Commission’s organic Act, § 5, comprehensively provides sub-
stantive and procedural rules for checking unfair methods of competi-
tion. The procedure is complete from complaint and service of
process through final order, court review, and enforcement pro-
ceedings to recover penalties which are not those here sued for.
This entire subject of unfair competition, it is true, came into the bill
late in its legislative history and dealt with a commercial evil quite
different from the target of prior antitrust laws. It is to be noted,
however, that although complete otherwise, this section confers no
power to investigate this or any other matter. .That power, without
which all others would be vain, must be [367] found in other sections
of the Act. The Commission, for power to investigate compliance
with a § 5 order, has turned to § 6, which authorizes it to require cer-
tain reports but is not expressly applicable to a § 5 case. Respondents
say it might better have turned to § 9, which authorizes it to send in-
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vestigators to examine their books, copy documents and issue sub-
poenas, and which is expressly applicable to § 5 proceedings.

Section 6, on which the Commission relies, is entitled, “Additional
Powers of the Commission.” Among other things and with exceptions
not material, it adds the power “to investigate from time to time the
organization, business, conduct, practices and management of any cor-
poration engaged in commerce, . . . and its relation to other corpora-
tions and to individuals, associations and partnerships.” It also
authorizes the Commission “to require by general or special orders,
corporations engaged in commerce . . . to file with the Commission
in such form as the Commission may prescribe, annual or special, or
both annual and special, reports or answers in writing to specific
questions, furnishing to the Commission such information as it may
require as to the organization, business, conduct, practices, manage-
ment, and relationship to other corporations, partnerships, and indi-
viduals of the respective corporations filing such reports or answers
in writing.”

To one informed of no fact apart from this text, it would appear to
grant ample power to order the reports here in question. Respondents
are in the class subject to inquiry, the call is for what appears to be a
special report and the matter to be reported would seem to be as to
business conduct and practices about which the Commission is author-
ized to inquire. But respondents advance several arguments to
persuade us that this seemingly comprehensive power is subject to
limitations not evident in the text.

Respondents derive from legislative history their contention that
Congress divided the duties and powers of the Commission into two
separate categories, one in § 6 merely re-enacting the old powers of in-
vestigation and publicity in antitrust matters—“essentially a mere
continuance of the former powers of the old Bureau of Corporations.”
The other was a new unfair-competition power, self-contained and
sealed off in § 5. It is argued that the reports set forth in § 6 can be
required only “in support of general economic surveys and not in aid
of enforcement proceedings under Section 5.”

While we find a good deal which would warrant our concluding that
§ 6 was framed with the pre-existing antitrust laws in mind, and in the
expectation that the information procured would be chiefly useful in
reports to the President, the Congress, or the Attorney General, we
find nothing that would deny its use for any purpose within the duties
of the Commission, including a § 5 proceeding. A construction of such
an Act that would allow information to be obtained for only a part
of a Commission’s functions and would require the Commission to
pursue the rest of its duties as if the information did not exist would
be unusual, to say the least. The information was such as the Com-
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mission was authorized to obtain and we think it could be required for
use in determining whether there had been proper compliance with
the court’s decree in a § 5 case.

It is argued, however, and the court below has agreed, that the
“special report” authorized by statute does not embrace the one here
asked as to the method of compliance with the decree. We find nothing
in the legislative history that would justify so limiting the meaning
of special reports, or holding that the report here asked is not such
a one. The very House Committee Report (H. R. Rep. No. 533,
63d Cong., 2d Sess.) which the court below thought sustained re-
spondents’ contention, we read in its context to support the Commis-
sion. Speaking of this section, the Report said, “The Commission
under this section may also require such special reports as it may
deem advisable. By this means, if the ordinary data furnished by
a corporation in [368] its annual report does not adequately disclose
its organization, financial condition, business practices, or relation
to other corporations, there can be obtained by special report such
additional information as the Commission may deem necessary.” An
annual report of a corporation is a recurrent and relatively stand-
ardized affair. The special report was used to enable the Commission
to elicit any information beyond the ordinary data of a routine annual
report. If the report asked here is not a special report, we would be
hard put to define one.

Nor does the fact that § 5 applies to individuals, partnerships, and
corporations, while §§ 6 (b) and 10 apply only to corporations, lead
us to conclude that the Act must not be read as an integrated whole.
The argument that, because the reporting and penalty provisions of
the latter extend only to corporations they must not be invoked to
implement, as against corporations, a § 5 proceeding which contem-
plates action against persons and partnerships as well, would have
force were there not sound reason for more drastic powers to compel
disclosure from corporations than from natural persons. What the
former may be compelled to disclose without objection the latter may
withhold, or reveal only after exacting the price of immunity from
prosecution. Corporations not only have no constitutional immu-
nity from self-incrimination; but the disparity between artificial and
natural persons is so significant that differing treatment can rarely
be urged as an objection to a particular construction of a statute.
Moreover, Congress may have considered that the volume or propor-
tion of unincorporated business or the relatively small size of indi-
vidually owned enterprises, or even a lesser capacity and disposition
to resist made it possible to omit persons from duties and penalties
imposed on artificial combinations of capital.
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We conclude that the authority of the Commission under § 6 to
require special reports of corporations includes special reports of the
manner in which they are complying with decrees enforcing § 5 cease
and desist orders.

IV. Ricats UnpEr FourTH AND FIrTH A MENDMENTS

The Commission’s order is criticized upon grounds that the order
transgresses the Fourth Amendment’s proscription of unreasonable
searches and seizures and the Fifth Amendment’s due process of law
clause. ’ _

It is unnecessary here to examine the question of whether a corpo-
ration is entitled to the protection of the Fourth Amendment. C7.
Oklahoma Press Publishing Co. v. Walling, 827 U. S. 186. Although
the “right to be let alone—the most comprehensive of rights and the
right most valued by civilized men,” Brandeis, J., dissenting in
Olmstead v. United States, 277 U. S. 438, 471, at 478, is not confined
literally to searches and seizures as such, but extends as well to the
orderly taking under compulsion of process, Boyd v. United States,
116 U. S. 616, Hale v. Henkel, 201 U. S. 43, 70, neither incorporated
nor unincorporated associations can plead an unqualified right to con-
duct their affairs in secret. Hale v. Henkel, supra; United States v.
W hite, 322 U. S. 694.

While they may and should have protection from unlawful de-
mands made in the name of public investigation, ¢f. Federal Trade
Comm’n v. American Tobacco Co., 264 U. S. 298, corporations can
claim no equality with individuals in the enjoyment of a right to
privacy. Cf. United States v. White, supra. They are endowed with
public attributes. They have a collective impact upon society, from
which they derive the privilege of acting as artificial entities. The
Federal Government allows them the privilege of engaging in inter-
state commerce. Favors from government often carry with them
an enhanced meas[369]ure of regulation. Cf. Graham v. Brother-
hood of Locomotive Firemen, 838 U. S. 232; Steele v. Louisville &
Nashville R. Co0.,323 U. S. 192 ; Tunstall v. Brotherhood of Locomotive
Firemen & Engineers, 328 U. S. 210; Wickard v. Filburn, 817 U. S.
111, at 129. Even if one were to regard the request for information
in this case as caused by nothing more than official curiosity, never-
theless law-enforcing agencies have a legitimate right to satisfy
themselves that corporate behavior is consistent with the law and
the public interest. '

Of course a governmental investigation into corporate matters may
be of such a sweeping nature and so unrelated to the matter properly
under inquiry as to exceed the investigatory power. Federal Trade
Comm’n v. American Tobacco Co., supra. But it is sufficient if the



1452 FEDERAL TRADE COMMISSION DECISIONS

inquiry is within the authority of the agency, the demand is not too
indefinite and the information sought is reasonably relevant. “The
gist of the protection is in the requirement, expressed in terms, that
the disclosure sought shall not be unreasonable.” Oklahoma Press
Publishing Co. v. Walling, 827 U. S. 186, 208. Nothing on the face
of the Commission’s order transgressed these bounds.

Nor do we consider whether, for reasons peculiar to these cases
not apparent on the face of the orders, these limits are transgressed.
Such questions are not presented by the procedure followed by re-
spondents. Before the courts will hold an order seeking informa-
tion reports to be arbitrarily excessive, they may expect the suppli-
cant to have made reasonable efforts before the Commission itself
to obtain reasonable conditions. Neither respondent raised objec-
tion to the order’s sweep, nor asked any modification, clarification
or interpretation of it. Both challenged, instead, power to issue it.
Their position was that the Commission had no more authority to
issue a reasonable order than an unreasonable one. That, too, was
the defense to this action in the court below.

Of course, there are limits to what, in the name of reports, the
Commission may demand. Just what these limits are we do not at-
tempt to define in the abstract. But is is safe to say that they would
stop the Commission considerably short of the extravagant example
used by one of the respondents of what it fears if we sustain this
order—that the Commission may require reports from automobile
companies which include filing automobiles. In this case we doubt
that we should read the order as respondents ask to require shipment
of extensive files or gifts of expensive books. This is not a necessary
reading certainly, and other parties to the decree seem to have been
able to satisfy its requirements.

If respondents had objected to the terms of the order, they would
have presented or at least offered to present evidence concerning any
records required and the cost of their books, matters which now rest
on mere assertions in their briefs. The Commission would have had
opportunity to disclaim any inadvertent excesses or to justify their
demands in the record. We think these respondents could have ob-
“tained any reasonable modifications necessary, but, if not, at least
could have made a record that would convince us of the measure of
their grievance rather than ask us to assume it.

It is argued that if we sustain this use of § 6, the power will be
unconfined and its arbitrary exercise subject to no judicial review or
control, unless and until the Government brings suit, as here, for
penalties. The Government, it is said, may delay such action while
ruinous penalties accumulate and defendant runs the risk that his de-
fenses will not be sustained. However, we are not prepared to say
that courts would be powerless if after an effort to clarify or modify
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such an order it still is considered to be so arbitrary as to be unlawful
and the Government pursues a policy of accumulating penalties while
[370] avoiding a judicial test by refusing to bring action to recover
them. Since we do not think this record presents the question, we
do not undertake to determine whether the Declaratory Judgment
Act, the Administrative Procedure Act, or general equitable powers
of the courts would afford a remedy if there were shown to be a wrong,
or what the consequences would be if no chance is given for a test of
reasonable objections to such an order. COf. Oklahoma Operating Co.
v. Love, 252 U. S. 831. It is enough to say that, in upholding this
order upon this record, we are not to be understood as holding such
orders exempt from judicial examination or as extending a license to
exact as reports what would not reasonably be comprehended within
that term as used by Congress in the context of this Act.

The judgment accordingly is reversed.

Reversed.

Mr. Justice Doueras and Mr. Justice MinToN took no part in the
consideration or decision of these cases.

ALBERTY ET AL. v. FEDERAL TRADE COMMISSION*
No. 9843—F. T. C. Docket 5101

(United States Court of Appeals for the District of Columbia Circuit.
March 20, 1950)

CEASE AND DESIST ORDERS—SCOPE—IF REMEDY SELECTED WITHOUT REASONABLE
RELATION TO UNLAWFUL PRACTICES FOUND

The Federal Trade Commission Act confers upon Federal Trade Commis-
sion not only the power specifically prescribed but all powers falling within
the penumbra of meaning in the statutory provisions, and courts will not
interfere with Commission’s choice of remedy where unfair deceptive trade
practices have been disclosed, except where remedy selected has no reason-
able relation to the unlawful practices found to exist.

CEASE AND DESIST ORDERS—SCOPE—I'ALSE AND MISLEADING ADVERTISING—IF PROD-
TCT ADVERTISED FOR CERTAIN CONDITION DUE T0 CERTAIN CAUSE—WHETHER DIs-
CLOSURE OF PRODUCT'S INEFFECTIVENESS FOR OTHER MORE OB LEss FREQUENT
CAUSES, VALID REQUIREMENT

‘Where advertisers stated plainly that their product would aid a certain
condition when that condition arose from one certain described condition,
Federal Trade Commission could not require advertisers to include the
statement that frequently, or less frequently, or more frequently, the

1 Reported in 182 F. (2d) 36. For case before Commission see 44 F. T. C. 475. Petition
for certiorari was denied October 9, 1950,
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described condition springs from causes which would not be reached by
product unless it was found that failure to make such statement was mis-
leading becatse of consequences from use of the product, or that failure to
make such statement was misleading because of things claimed in the
advertisement.

FEDERAL TRADE CoMMISSION ACT—SCOPE AND PURPOSE—METHODS, ACTS AND
PRACTICES—FALSE AND MISLEADING ADVERTISING—WHETHER AFFIRMATIVE EN-
COURAGEMENT OF PROPERLY INFORMATIVE ADVERTISING, AS DEEMED, INCLUDED.

Both purpose and terms of Federal Trade Commission Act are to prevent
falsity and fraud in advertisements, and when Federal Trade Commission
goes beyond that purpose and enters upon afirmative task of encouraging ad-
vertising which it deems properly informative, it exceeds its authority.

METHODS, ACTS AND PRACTICES—NONDISCLOSURE—FALSE AND MISLEADING AD-
VERTISING—IF PRODUCT ADVERTISED FOR CERTAIN CONDITION DUE To CERTAIN
NAMED CAUSE—WHETHER NONDISCLOSURE THAT CERTAIN AILMENTS NoT
REACHED BY DRUG, “FALSE ADVERTISING”

Where advertisers of drug claimed only that their product would aid a
certain condition when that condition arose from one certain described
cause, failure of advertisers to state affirmatively that there were other ail-
ments not reached by the drug was not “false advertising” under Federal
Trade Commission Act, and Federal Trade Commission had no power to re-
quire advertisers to include such affirmative statement in their advertise-
ment.

METHODS, ACTS AND PRACTICES—NONDISCLOSURE—FALSE AND MISLEADING AD-
VERTISING—IF PRODUCT, ADVERTISED FOR CERTAIN CONDITIONS, RECOGNIZED AS
BENEFICIAL BY ONE oOF Two ESTABLISHED SCHOOLS—WHETHER NONDIS-
CLOSURE OF WHICH, “FALSE ADVERTISING”

Failure of advertisement claiming drug to possess therapeutic value in
treatment of sleeplessness, nervousness, etc., to designate which of two es-
tablished schools of medicine rec[37]ognized the product as beneficial did
not make the advertisement false within Federal Trade Commission Act,
and did not authorize Federal Trade Commission to require advertisers to
designate which of the established schools of medicine recognized their
product as beneficial.

(The syllabus, with substituted captions, is taken from 182 F. (2d) 36.)

On petition to review order of Commission, order modified and
affirmed. '

Mr. Carl McFarland, Washington, D. C., with whom Messrs. Ash-
ley, Sellers and Kenneth L. Kimble, Washington, D. C., were on the
brief, for petitioners. :

Mr. Donovan R. Divet, Special. Attorney, Federal Trade Commis-
sion, Washington, D. C., with whom Mr. W. 7. Kelley, General Coun-
sel, Federal Trade Commission, and Messrs. Walter B. Wooden and
James W. Cassedy, Associate General Counsel, Federal Trade Com-
mission, Washington, D. C., were on the brief, for respondent.
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Before Wisur K. Mirier, PrerryMan and Bazrrow, Circuid
Judges.
PrertyMaN, Circuit Judge:

This is a petition to review an order of the Federal Trade Commis-
sion. Petitioners are engaged in selling food and food products.
They were charged by the Commission with disseminating false
advertisements amounting to unfair and deceptive acts or practices in
commerce. Four products are involved in this petition. They are
Oxorin Tablets, Zen, Vitamin A Shark Liver Oil, and Alberty’s
Phospho B. After hearing, the Commission made detailed findings
and issued a cease and desist order.. Petitioners contest the validity of
two clauses contained in parts of the order.

The Commission found that typical of the advertisements in respect
to Oxorin are:

“Pep up your blood! Iron ... A principal factor in Red Blood
Cells . . . The disease Fighting Units of the Blood.”

“When you are weary, tired, run-down, just dragging yourself
around with no ambition left, when every effort you make seems to
leave you weak and spent then try Oxorin Tablets, a tonic for the
blood.”

The Commission found as a fact that these tablets have no beneficial
effect upon the blood except in cases of simple iron-deficiency anemia
and that there are many causes of run-down conditions and lack of
energy which will not be beneficially affected by the tablets. Peti-
tioners do not object to that portion of the cease and desist order
which forbids them to represent “That the preparation ‘Oxorin
Tablets’ will have any therapeutic effect upon the blood or the red
corpuscles thereof, except in cases of simple iron-deficiency anemia;
or that said preparation will relieéve, correct, or have any beneficial
effect upon the condition of lassitude characterized by such expressions
as ‘weariness,’ ‘tiredness,” ‘weakness,’ ‘lack of energy,’ or ‘general run
down condition,” unless such representation be expressly limited to
symptoms or conditions due to simple iron-deficiency anemia.”

However, the Commission added to the foregoing the requirement
that the advertisement also state

“that the condition of lassitude is caused less frequently by simple
iron-deficiency anemia than by other causes and that in such cases this
preparation will not be effective in relieving or correcting it.”

This additional clause is one of the two which are the subject matter
of the petition for review. It is applied to other products as well as
to Oxorin Tablets.

The Federal Trade Commission Act gives the Commission authority
to prevent persons from using unfair or deceptive practices in com-
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merce,' provides that the dissemination of false advertisement is an
unfair or deceptive practice in commerce,* and defines a false adver-
tisement as one which is misleading in a material respect.® [38] In
determining whether the advertisement is misleading, failure to reveal
facts made material by existing representations and failure to reveal
facts made material by reason of the consequences of using the prod-
uct are to be considered.* Thus, false advertising, by the terms of
the statute, includes failure to reveal certain characteristics of the
product which become important either because of certain things
which are represented in the advertisement or because of consequences
which arise from the use of the product. The Supreme Court has
held that the act confers upon the Commission not only the powers
specifically preseribed but all power falling within the penumbra of
meaning in the statutory provisions. In Siegel Co. v. Federal Trade
Comm’n,} the Supreme Court held that in these cases “the courts
will not interfere except where the remedy selected has no reasonable
relation to the unlawful practices found to exist.”

The question posed in the case at bar is not restricted to the pecu-
liarities of these products. None involved is injurious or harmful
in any sense. On the contrary, it is agreed that they have beneficial
effects. The proposition that an advertisement should limit claims
of beneficial effect to the causes for which the product is helpful—in
the case of Oxorin Tablets simple iron-deficiency anemia—is not dis-
puted. But the Commission says that these advertisers must go further
and say that the condition of lassitude is caused less frequently by
simple iron-deficiency anemia than by other causes and that in such
cases the product will.not be efféctive. In short, the Commission re-
quires that the advertiser tell the public that his product is more
frequently valueless than it is valuable.

138 Stat. 719 (1914), 52 Stat. 111 (1938), 15 U. 8. C. A. § 45 (a).

252 Stat, 114 (19388), 15 U. 8. C. A. § 52 (b).

252 Stat. 116 (1938),15 U. 8. C. A. § 55 (a), reads:

“The term ‘false advertisement’ means an advertisement other than labeling, which is
misleading in a material respect; and in determining whether any advertisement is mis-
leading, there shall be taken into account (among other things) not only representations
made or suggested by statement, word, design, device, sound, or any combination thereof,
but also the extent to which the advertisement fails to reveal facts material in the light of
such representations or material with respect to consequences which may result from the
use of the commodity to which the advertisement relates under the conditions prescribed
in said advertisement, or under such conditions as are customary or usual. No advertise-
ment of a drug shall be deemed to be false if it is disseminated only to members of the
medical profession, contains no false representation of a material fact and includes, or is
accompanied by each instance by truthful disclosure of, the formula showing quantitatively
each ingredient of such drug.”

4+ Ibid. Talse advertising is defined in this section of the act for the purposes of Sections
12, 18, and 14. Section 12 (b) (52 Stat. 114 (1938), 15 U. S. C. A. § 52 (b)), says that
false advertising is an unfair or deceptive practice within the meaning of Section 5 of the
act (supre, note 1). Cf. Fresh Grown Preserve Corp. V. Federal Trade Comm’n, 125 F,
(2d) 917 (C.C. A. 2d 1942) [34 F. T. C. 1827,3 S. & D. 460].

5327 U. 8. 608, 613, 90 L. Ed. 888, 66 S. Ct. 758 (1946), [42 F. T. C. 902, 4 S. & D. 476].
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If this rule applies to petitioners, it must also apply to all other
products similarly advertised. The scope of the power thus claimed
by the Commission will be seen if the advertisements which are cur-
rently customary in newspapers and magazines and on the radio are
called to mind. Headaches, lack of energy, indigestion, and numer-
ous other ailments may be due to any one or more of many causes,
and remedies for these ills are usually beneficial only when the condi-
tion results from certain of those causes. It is admitted in this case
that the Commission can require an advertiser of a product beneficial
to a certain condition to specify which cause of that condition will
yield to the product. But under the power claimed, the Commission
could require every such advertiser to announce that in most cases
the remedy will be useless. The question before us deals with an
advertiser who states plainly that his product will aid a certain con-
dition when that condition arises from one certain described cause.
The question is whether that advertisement is, nevertheless, false and
fraudulent unless it also states that frequently, or less frequently,
or more frequently, the described condition springs from other causes
which will not be reached by the product.

Even if we give effect to the broadest possible concept of the power
conferred by the Congress upon the Commission, we do not think
that. the Commission has the power here claimed. There is a limit to
the Commission’s power. It is not given a general charter to police
the expenditure [39] of the public’s money or generally to do whatever
1s considered by it to be good and beneficial. The task assigned it by
Congress is specific, and it has-no other authority in respect to this
subject. False advertising is defined by the act as including failure
to reveal facts made important, or of some consequence, because of
other things claimed, and failure to reveal facts made important, or
of some consequence, because of the results of the use of the product.
The Commission must find either of two things before it can require
the affirmative clause complained of: (1) that failure to make such
statement is misleading because of the consequences from the use of
the product, or (2) that failure to make such statement is misleading
because of the things claimed in the advertisement. There is no such
finding here.

Nor do we see how a derogatory addendum to the advertisement,
such as that required here by the Commission, has any reasonable
relation to the purpose of preventing the advertisements from being
misleading. As we have pointed out, there are no harmful conse-
quences from use of these products. The limitations imposed by the
first part of the Commission’s order reveal the stark, complete truth.
In the cate of Oxorin Tablets, petitioners can say that they help
lassitude o1ly if they specify lassitude due to simple iron-deficiency
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anemia. The Commission has found that such a statement is true.
Moreover, it is the full truth. It is clear enough that an additional
derogatory negative emphasizes the truth. No matter how clear and
complete an affirmative statement is, it can be sharpened by a negative
delimitation. Almost every advertisement of a food, drug or drink,
no matter how accurately described and carefully limited in claims,
would fall within the scope of the rule here sought to be established.

We are concerned with the scope of the power thus sought by the
Commission. If it has this power, it could, if it chose, require an
advertiser of a breakfast food rich in iron to state not only that the
food is good for those deficient in iron but also that iron deficiency
is less frequent than other ills and that for these others the advertised
food is valueless; and similarly through the long list of foods, drugs
and drinks good for one or a few of the ills of men but not for all.
Such power seems to us to be no less than the power to control the
marketing of all such products, because, if particular advertisers,
selected by the Commission, can be required not only to state ac-
curately the limited benefits of their products but also to call atten-
tion to what the products will not do the effect on marketing is clear
enough. Such a requirement seems to us to have no relation to the
prevention of falsity in advertising. It is a wholly different power.

Our dissenting judge says that “The Act’s purpose is to encourage
the informative function of advertising.” That view reflects clearly
the difference between us. We think that neither the purpose nor
the terms of the act are so broad as the encouragement of the in-
formative function. Both purpose and terms are to prevent falsity
and fraud, a negative restriction. When the Commission goes beyond
that purpose and enters upon the affirmative task of encouraging
advertising which it deems properly informative, it exceeds its author-
ity. Of course, the truth of an advertisement affects its informative
function. But the scope and nature of the information contained in .
an advertisement involve many more considerations than its mere
truth. It would be ideal from the buyer’s point of view if all adver-
tisements were required to describe the product with cold precision,
to enumerate with fidelity its shortcomings, and to call attention to
the circumstances in which it is valueless. And a plausible argument
can be made that an advertisement is not really truthful unless it
does all those things. But we think that the negative function of
preventing falsity and the affirmative function of requiring, or en-
couraging, additional interesting, ‘and perhaps useful, information
which is not essential to prevent falsity, are two totally different
functions. We think that Congress gave the Commission the full of
the former but did not give it the latter. In our judgment, the Com-
mission goes far across the line when it attempts to require the
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ad[40]vertiser of a drug admittedly beneficial in one ailment to state
- affirmatively that there are other ailments not reached by the drug.
This latter requirement is merely the encouragement of the informa-
tive function of ‘tdveltising

Congress has given us a definition of false advertisement and in it
has spemﬁed the respects in which failure to reveal amounts to falsity.
It has thus indicated, even though it has not prescribed precisely, the
limits to which it meant the Commission could go. It seems to us
‘that the limit of the Commission’s power is to require that a product
be truthfully represented, and that it has no power to require addi-
tional negative statements except as the act itself indicates, ¢. e., where
the affirmative representatlons require further explanatlon or where
the consequences of using the product require further warning.
Neither of these spec1ﬁcatlons is present in the case at bar.

The other part of the Commission’s order complained of relates
solely to Phospho B. ‘The Commission required that if the petitioners
make any claim that this product possesses any therapeutic value in
the treatment of sleeplessness, nervousness, etc., they must expressly
limit such claims to “claims of value made for the preparation under
the principles of the homeopathic school of medicine”. The homeo-
pathlc school is one of the two generally recognized schools of medi-
cine, and, although it has considerably less supporters in number than
has the allopathlc school, it is nonetheless respectably established and
practiced. According to the principles of the homeopathic school, this
particular product is a medicine. We do not think that failure to
designate which of two established schools of medicine recognizes a
product as beneficial is misleading and malkes the advertisement false.

We hold that failure to include the two disputed clauses in the
advertisements under consideration is not false advertising under the
Federal Trade Commission Act, and that the Commission has no
power to enforce such requirements. '

The statute gives this court power not only to affirm or to reverse
but also to modify orders of the Commission.® The order under review
is modified by striking from paragraph 1 (d) the clause “and unless
the advertisement reveals that the condition of lassitude is caused less
frequently by simple iron deficiency anemia than by other causes and
that in such cases this preparation will not be effective in relieving
or correcting it”, and eliminating from other paragraphs similar
clauses; and by striking from paragraph 1 (k) the phrase “under the
principles of the homeopathic school of medicine”. As thus modified,
‘the order is affirmed.

Order modified and affirmed.

038 Stat. 719 (1914), 52 Stat. 111 (1938), 15 U. 8. C. A. §§ 45 (c) and 45 (d).

f54002—HK2——95
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BazrLow, Circuit Judge, dissenting: Ever since Congress de-
cided that many of the problems of our complex economy should be
entrusted to specialized agencies, courts have relied on notions of
“self-restraint” and “special competence” to limit their review of
agency action. This was tacit recognition that no court could match
the skill, time and selectivity which are brought to bear upon any
given problem by an agency especially established and equipped for
that purpose. A direct outgrowth of this development was a reorien-
tation in judicial thinking, fundamental to which was the dis-
tinction between that which one finds personally acceptable or “rea-
sonable” and that which falls within the bounds of acceptability or
“reasonableness.” The former tends to approximate the relatively
subjective decision of the administrator himself; the latter represents
merely a determination of whether the action under scrutiny bears
‘some rational connection with the facts. This distinction—between
that which is personally acceptable and that which is within the
,boﬁnds of acceptability—is often difficult to grasp, but it is hardly
“new to the law. For example, members of a jury are required, in
‘negligence cases, to apply the standard of conduct observed by a
“reasonable man,” who represents a community ideal, rather than to
measure the tortfeasor’s conduct by what they themselves [41] would
do under the same circumstances. See Holmes, 7he Common Law 111
(1881).

Although judicial deference to administrative expertness was first
applied in the area of fact-finding, it has been extended to the matter
of remedy as well. In a series of cases involving orders of the Na-
tional Labor Relations Board, the Supreme Court held that the
" Board’s choice of remedy would not be disturbed, absent a clear show-
ing of abuse of discretion.? And the same was true of Securities and
Exchange Commission dissolution orders under the Public Utilities
Holding Company Act;? and of the orders of other administrative
agencies.? ‘

Since this development post-dated the enactment of the Federal
Trade Commission Act and its grant of authority to Courts of Appeals
“to “modify” orders of the Commission, 15 U. S. C. A. §45 (b), there
arose a need for reexamination of the case law in this area. In Herz-

1'See, e. g., International Ass’n of Machinists v. National Labor Relations Board, 311
U. S. 72, 82 (1940) ; Phelps Dodge Corp. v. National Labor Relations Board, 813 U. S.
177, 194 (1941) ; Virginia Electric Co. V. National Labor Relations Board, 319 U. S. 533,
543 (1943) ; Franks Bros. Co. v. National Labor Relations Board, 321 U, S. 702, 704-5
(1944).

* 4merican Power & Light Co. v. Securities and Exchange Commission, 329 U. S. 90,
115-6 (1946).

3 See, e. g., Board of Trade v. United States, 8314 U. 8. 534, 548 (1942) ; Federal Security
Administrator v. Quaker Oats Co., 318 U. 8. 218, 227-9 (1943) ; Northwestern Electric
Co. v. Federal Power Commission, 321 U. 8. 119, 124 (1944) ; Ayrshire Collieries Corp. v.
United States, 335 U. 8. 573, 593 (1949) ; ¢f. Gray v. Powell, 314 U. S. 402, 412-3 (1941).
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jeld v. United States, 140 F. (2d) 207 (C. A. 2d, 1944), which involved
a prayer for review of a Federal Trade Commission order prohibiting
false advertising, the court refused to follow the precedent of modifica-
tion established in Federal Trade Commission v. Royal Milling Co.,
288 U. S. 212, 218 (1933) [17 F. T. C. 664, 2 S. & D. 217]. Judge
Learned Hand, speaking for the Second Circuit, said that since the
Royal Milling Co. case was decided, “the Supreme Court has as much.
circumseribed our powers to review the decisions of administrative
tribunals in point of remedy, as they have always been circumscribed
in the review of facts. Such tribunals possess competence in their
special fields which forbids us to disturb the measure of relief which
they think necessary. In striking that balance between the conflicting
interests involved which the remedy measures, they are for all prac-
tical purposes supreme. [Citing cases] It is true that all these deci-
sions concerned the Labor Board, but that tribunal does not enjoy
a position of peculiar authority, as the court has indicated in other
connections. [Citing cases] * * * Congress having now created
an organ endued with the skill which comes of land experience and
penetrating study, its conclusions inevitably supersede those of courts,
which are not similarly endowed.” 140 F. (2d) at 209.¢

It seems to me that, by its disposition of Siegel Co. v. Federal Trade
Commission, 327 U. S. 608 (1946) [42 F. T. C. 902,4 S. & D. 476] the
Supreme Court has tactily narrowed its own decision in the Royal
Milling Co. case to such an extent that it [42] is drawn within the
rationale expressed by Judge Hand in the Herzfeld case. In the Siegel
case, the Federal Trade Commission had ordered Siegel to cease and
desist from using its trade name because of certain misprepresenta-
tions contained therein. Petitioner, citing the Zoyal Milling Co. de-
cision, asserted that so valuable a right as a trade name should not
be destroyed if qualifying words might cure the misrepresentation.
The Third Circuit held, however, that it was powerless to disturb the
remedy, following the Herzfeld. case. Siegel Co. v. Federal Trade
Commission, 150 F. (2d) 751, 755-6 (C. A. 3d, 1944) [4 S. & D. 294].
The Supreme Court reversed, relying in large part on the fact that,
by being prohibited from further use of a valuable trade name, peti-
tioner was being deprived of a valuable business asset. Mr. Justice
Douglas, speaking for a unanimous Court, stated: “The Commission

* Followed by the Second Circuit in Parke, Austin & Lipscomb v. Federal Trade Com-
mission, 142 F. (2d) 487, 442 (C. A. 2d, 1944), cert. den. 323 U. 8. 753 (1944) ; Charles of
the Ritz Distributors Corp. V. Pederal Trade Commission, 143 F. (2d) 676, 680 (C. A. 24,
1944) [39 F. T. C. 657, 4 S. & D. 2261 ; Deer v. Federal Trade Commission, 152 F. (2d) 65,
67 (C. A. 24, 1945) [41 F. T. C. 463 4 8. & D. 437] ; cf. Ir'ving Weis & Co. v. Brannan, 171
F. (2d) 232, 285 (C. A. 2d, 1948) ; by the Third Circuit in Siegel Co. v. Federal Trade Com-
mission, 150 F. (2d) 751, 755-6 (C. A. 34, 1944) (discussed infra) ; [42 F. T. C. 902, 4 S. &
D. 476] P(’:rlo,ﬂ‘ v. Federal Trade Commiséion, 150 F. (2d) 757, 760 (C. A. 34, 1944) [40
F. T C. 878, 4 S. & D. 316]. See also Federal Trade Commission V. Ccement Institute,
838 U. 8. 683, 726—7 (1948) [44 F. T. C. 1460, 4 S. & D. 676]. '
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has wide discretion in its choice of a remedy deemed adequate to cope
with the unlawful practices in this area of trade and commerce. Here,
as in the case of orders of other administrative agencies under com-
parable statutes,® judicial review is limited. It extends no further
than to ascertain whether the Commission made an allowable judg-
ment in its choice of the remedy. As applied to this particular type of
case, it is whether the Commission abused its discretion in concluding
that no change ‘short of the excision’ of the trade name would give
adequate protection. * * * The issue is stated that way for the
reason that we are dealing here with trade names which, as Federal
Trade Commission v. Royal Milling Co., * * * emphasizes are
valuable business assets. * * * The Commission is the expert
body to determine what remedy is necessary to eliminate the unfair
or deceptive trade practices which have been disclosed. It has wide
latitude for judgment and the courts will not interfere except where
the remedy selected has no reasonable relation to the unlawful prac-
tices found to exist.” [Emphasis supplied.] 827 U. S. at 612-3. The
Court did not, however, proceed to order the Commission to permit
“proper qualifying words” as was done in the Royal Milling Co. case,
988 U. S. at 217 [17 F. T. C. 664, 2 S. & D. 217], but instead, re-
manded to the Federal Trade Commission, saying: “we are left in the

" dark wether some change of name short of excision would in the judg-
ment of the Commission be adequate.” [Emphasis supplied.] 327 U. S.
at 613. The inference to be drawn from the Supreme Court decision
in the Siegel case seems to me to be that if the Commission had con-
sidered the possibility of qualifying words and found them insufficient
to cure the misrepresentation, especially if no property in a trade
name were involved, the Court would not interfere with the Commis-
sion’s expert judgment, unless there was a clearly demonstrable abuse
of discretion.

“The question before the court is not whether my view is right but
whether it is reasonable.” ¢ our function is limited to finding whether
the remedy has a rational basis in the facts. Since I find such a
rational basis, I am unable to agree with the majority that the Com-
mission abused its discretion.

The Commission found that Alberty had falsely advertised that
Oxorin Tablets had beneficial effects on lassitude, tiredness, etc.”
Typical of these misrepresentations is the following advertisement :

5 Citing cases which are included in Notes 1 and 3, supra?

¢ Judge Edgerton dissenting in Hannegan v. Read Magazine, 81 U. 8. App. D. C. 339,
343, 158 F. (2d) 542, 546 (1946), reversed, Donaldson V. Read Magazine, 333 U. 8. 178,
188 (1948).

7The stipulation of facts reads: “* * * respondents have represented, directly and
by implication, that by the use of ‘Oxorin Tablets’ the blood and the red corpuscles of the
user will be rendered stronger, more vital and active and will perform their functions
better, and that it will correct run-down conditions and bring back energy.”
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“Pep up your blood! Iron . .. A principal factor in Red Blood
Cells . . . The disease Fighting Units of the Blood.

[43] “When you are weary, tired, run-down, just dragging your-
self around with no ambition left, when every effort you make seems to
leave you weak and spent then try Oxorin Tablets, a tonic for the
blood.” :

In truth, as the stipulated facts show, the tablets had no such bene-
ficial effects except when the designated symptoms were caused by iron
~deficiency anemia—and that was infrequently the case.® Thus, in
deciding how best to remedy the falsehood without unnecessarily
restricting petitioner from stating the “complete truth,” the Commis- -
sion-carved out of the misrepresentation all that was false, expressly
or impliedly. The resulting order enjoined petitioner to cease and
-desist from representing

“That the preparation ‘Oxorin Tablets’ will have any therapeutic
effect upon the blood or the red corpuscles thereof, except in cases -
of simple iron deficiency anemia; or that said preparation will re-
lieve, correct, or have any beneficial effect upon the condition of
lassitude characterized by such expressions as ‘weariness’, ‘tiredness’,
‘weakness’, ‘lack of energy’, or ‘general run down condition’, unless
such representation be expressly limited to symptoms or conditions
due to simple iron deficiency anemia and unless the advertisement
reveals that the condition of lassitude is caused less frequently by
simple iron deficiency anemia than by other causes and that in such
cases this preparation will not be effective in relieving or correcting it.”

If the Commission had considered only what affirmative statements
could minimally be made to cure the misrepresentation, it would
have ignored its statutory mandate. The Federal Trade Commission
Act, as amended in 1938, specified that -

“* * * in determining whether any advertisement is mislead-
ing, there shall be taken into account (among other things) not
only representations made or suggested by statement, word, de-
sign, device, sound, or any combination thereof, but also the
extent to which the advertisement fails to reveal facts material
in’ the light of such representations or material with respect to
consequences which may result from the use of the commodity

8 Following is the stipulation of facts in this connection: “That ‘Oxorin’ will have no
beneficial effect upon the blood or the red corpuscles thereof except in cases of simple iron
deficiency anemia. There are many causes of rundown conditions and lack of energy which
will not be beneficially affected in any way by ‘Oxorin’.”

L] L] * * . L] [ ]

“That the causes of lassitude described by such expressions as ‘weary,’ ‘tired,’ ‘vun-down,’
‘just dragging around,’ ‘no ambition left,’ ‘slipping,’ ‘all gone,’ and the like, are so numerous
that in the aggregate they are due much less frequently to simple iron deficiency anemia
than to other causes.”
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to which the advertisement relates under the conditions prescribed
in said advertisement, or under such conditions as are customary or
usual.” [Emphasis supplied.] 52 Stat. 116 (1938), 15 U. S. C. A.
§55 (a).

It is clear from the italicized language that Congress realized that .
omissions could be as misleading as affirmative misrepresentations.
With this in mind, I am unable to reject the Commission’s finding that
we have here a situation where, “In recommending a particular prep-
aration [i. e., Oxorin] as a cure or remedy for certain designated
ailments, symptoms or conditions [i. e., lassitude], respondents sug-
gest not only that such ailments, or conditions may be due to causes
for which the preparation is beneficial, but also that there is at least
a reasonable chance that they are in fact due to such causes.” To
prevent such a suggestion from being accepted and relied on in a
case where it would be false or misleading, as here, the Commission
ordered “appropriate disclosure of the possibility of other causes of
the ailments, symptoms or conditions.”

It seems to me that, where the sin is one of omission, the Commission
may find that it can be remedied only by eliminating any possibility
that consumers may draw incorrect inferences in the future. Just
as the flat statement “Oxorin is good for lassitude” requires the
qualifying phrase, “when that symptom is due to iron deficiency
.anemia,” so also might the Commission have concluded that this
single qualification, without more, would raise the inference that,
more probably than not, [44] such a symptom s the result of iron de-
ficiency anemia. To remove the possibility of this incorrect secondary
~inference on the part of consumers, the Commission may properly
insert a second qualifying phrase.

Nor is such a decision on the part of the Commission completely
without precedent. In a case under the Food and Drug Act which,
according to the Court, forbids “every statement, design and device
[on a label] which may mislead or deceive,” the Supreme Court said
that “Deception may result from the use of statements not technically
false or which may be literally true. The aim of the statute is to
prevent that resulting from indirection and ambiguity, as well as
from statements which are false.” United States v. 95 Barrels of
Vinegar, 265 U. S. 438, 443 (1924). It then upheld the view of the
lower court that a label describing vinegar as “apple cider vinegar
made from selected apples” gave rise to the inference that selected
fresh apples were used. In reality, the vinegar was the product of
dried apples. The omission was found to be misleading even though
the two products were equally wholesome.?

? Cf. United States v. Siz Dozen Bottles, etc., 158 T. (2d) 667, 669 (C. A. Tth 1947).



ALBERTY ET AL. V. FEDERAL TRADE COMMISSION 1465

Similarly, under the Federal Trade Commission Act, it was held
that advertisement of defendant’s “6% finance plan” tended to mis-
lead the public into thinking that a simple interest charge of six per-
cent on unpaid balances was contemplated and, therefore, that a
curative order was required. General Motors Corp. v. Federal Trade
Commission, 114 F. (2d) 33 (C. A. 2d, 1940) [3 S. & D. 282].%°

As I view the development of the law in this field, the Commission
is entitled to exercise the utmost caution rather than put the consumer
to the risk of inquiry. The cases are almost legion which state that
this statute was “made to protect the trusting as well as the suspi-
clous. * * * the rule of caveat emptor should not be relied upon
to reward fraud and deception.” Federal Trade Commission v. Stand-
ard Education Society, 302 U. S. 112, 116 (1937) [25 F. T. C. 1715,
2 S. & D. 429]. The Commission’s function is “to protect the casual,
one might even say the negligent, reader, as well as the vigilant and
more intelligent and discerning public.” Parker Pen Co. v. Federal
Trade Commission, 159 F. (2d) 509, 511 (C. A. Tth, 1946) [43 F. T. C.
1190, 4 S. & D. 597]. Even if it is “only the careless or the incom-
petent [who] could be misled * * * if the Commission, having -
discretion to deal with these matters, thinks it best to insist upon a
form of advertising clear enough so that, in the words of the prophet
Isaiah, ‘wayfaring men, though fools, shall not err therein,’ it is not
for the courts to revise their judgment.” General Motors Corp. v.
Federal Trade Commission, 114 F. (2d) 33, 36 (C. A. 2d, 1940) [35
F. T. C. 955, 3 S. & D. 282]. The Federal Trade Commission Act
was not “‘made for the protection of experts, but for the public—
that vast multitude which includes the ignorant, the unthinking and
the credulous,” * * * and the ‘fact that a false statement may -
be obviously false to those who are trained and experienced does not
change its character, nor take away its power to .deceive others less
experienced” * * * Theimportant criterion is the net impression
which the advertisement is likely to make upon the general populace.
* * * Tt is for this reason that the Commission may ‘insist upon
the most literal truthfulness’ in advertisements,” Charles of the Ritz
Distributors Corp. v. Federal Trade Commission, 143 F. (2d) 676,
679-80 (C. A. 2d, 1944) [39 F. T. C. 657, 4 S. & D. 226].% 1t is,
of course, almost axiomatic that “ “words and sentences may be literally
and technically true and yet be framed in such a setting as to mislead
or deceive.”” Sebrone Co. v. Federal Trade Comimnission, 135 F. (2d)
676, 679 (C. A. Tth, 1943)* [36 F. T. C. 1142, 3 S. & D. 570].

10 See Judge Minton's dissent in D. D. D. Corp. v. Federal Trade Commission, 125 F. (2d)
679, 682-3 (C. A. Tth, 1942) [34 F. T. C. 1821, 8 8. & D. 4551.

1 Aronberg v. Federal Trade Commission, 132 F. (2d) 165, 167 (C. A. 7th, 1942) [35
F.T.C. 979, 3 8. & D. 5281.

13 Cf. Donaldson v. Read Magazine, 333 U. S, 178, 188--9 (1948).
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There are intimations in the majority opinion that if use of these
products were to have harmful consequences, it might be permissible
to add further qualifications than those considered adequate by the
majority. Although such a distinction, between misleading adver-
tisements which may [45] have harmful effects (beyond the useless
“expenditure of money) and those which do not, may be a desirable
" one, I do not believe it is established by the Act. The statutory lan-
guage draws within its condemnation all “false advertisements.”
Failure to reveal facts becomes determinative of falsehood when they
are “material in the light of such representations [‘made or suggested
by statement, word, design, device, sound, or any combination thereof’]
or material with respect to consequences which may result from the
use of the commodity to which the advertisement relates under the
conditions prescribed in said advertisement, or under such conditions
as are customary or usual.” 15 U. S. C.A. §55 (a). Only the clause
after the conjunction “or” adverts to considerations of harmfulness.
The clause before it seems to me to authorize the Commission to re-
cuire qualifying or explanatory statements whenever these may be
necessary to remedy omissions found by the Commission to be mis-
leading. Since the statute makes no provision for requiring a greater
amount of truth when a product is harmful than when it is not, I
think the majority are injecting an irrelevant criterion into the case.

Nor is this a case, like Royal Milling and Siegel, where the property
right in a trade name would have been entirely lost if the Commission
order had been permitted to stand. Perhaps, in such cases, there is
need for greater scrutiny and for consideration of every available
alternative before permitting so drastic a course.** But no such
“right” is involved here. The Commission made no attempt to pre-
vent petitioner from advertising that Oxorin Tablets had a beneficial
effect on iron deficiency anemia. The circumseription was only with
regard to a symptom, “lassitude,” which is only infrequently caused
by such deficiency. _

It seems to me that the main thrust of the majority opinion is to-
wards caution in interfering with the “right” to advertise. It decides
that the Commission goes too far when its order “requires that the
advertiser tell the public that his product is more frequently valueless
than it is valuable.” I do not find that a startling requirement when
its function is to rebut a false or misleading inference that the product
is more frequently valuable than it is valueless. In my view, the ac-
tion taken by the majority overlooks the fact that Congress, by enact-
ing legislation proscribing false and deceptive advertising, sought to
remedy the consumer’s patent inability to ascertain the merit of claims

13 See Churchill Tabernacle v. Federal Communications Commission, 81 U. S. App. D. C.
411, 415, 160 F. (2d) 244, 248 (1947).
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made by advertisers. The Act’s purpose is to encourage the informa-
tive function of advertising; and the Commission’s duty is to elimi-
nate falsehoods. If that which is left after the elimination of all
that is expressly or inferentially false is hardly worth saying, then,
of course, it need not be said.** :

These same considerations apply to the other part of the Commis-
sion’s order complained of by petitioner. Phospho B, another of
petitioner’s products, has therapeutic value in the treatment of sleep-
lessness, nervousness, etc., only under the tenets of the homeopathic
school of medicine. That school, as the majority points out, has con-
siderably less supporters than has the allopathic school. For the
reasons already discussed, I feel that it was within the discretion of
the Commission to order that the public be informed of the limited
medical support for the claims made by petitioner. To permit peti-
tioner to continue its representations without restricting them to ad-
herents of the homeopathic school is to “fail to reveal facts material
in the light of such representations.” 15 U. S. C. A. §55 (a).

I think the order of the Commission should be affirmed without
modification. But even if T were to accept the view of the majority,
T think the proper procedure now would be to remand to the Com-
mission for its reconsideration of the entire order in light of this
court’s rejection of the second qualifying clause. See Federal Trade
Comuiission v. Morton Salt Co., 334 U. S. 87, 55 (1948) [44 F. T. C.
1499, 4 S. & D. 716]

DR.F. A. NEWCOMB v. FEDERAL TRADE COMMISSION*
No. 3920—F. T. C. Docket 4962
(Circuit Court of Appeals, Tenth Circuit. April 12, 1950)

Order dismissing, for failure to prosecute, petition to review order of Commis-
sion of March 23, 1949, 45 F. T. C. 568, at 578, requiring respondent indi-
vidual, his representatives, etc., in connection with the offer, etec., of a
home treatment for avrious diseases, disorders, and ailments of the human
body, which treatment consisted of an electric device, a preparation desig-
nated “Ray Solution” used therewith, a preparation designated “Cataract
Tonic,” and a recommended diet, or of any similar treatment, to cease
and desist from disseminating advertising representing, directly or
through inference, and among other things, that said device or prepara-
tions or diet, alone or in any combination, constitute a remedy or com-
petent treatment for diseases and conditions of the eyes including cata-
racts, opacities of the vitreous and aqueous humor, corneal ulecers, optic
nerve atrophy, ete., as well as a long list of other ailments and diseases.

1 Cf. American Medicinal Products v. Federal Trade Commission, 136 F. (2d) 426, 427

(C. A. 9th, 1943). .
! Not reported in Federal Reporter. For case before Commission, see 45 T. T. C. 568.
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Mr. Jerome Walsh, Kansas City, Mo., for petitioner.
Mr. James W. Cassedy, Assistant General Counsel, of Washington,
D. C., for Federal Trade Commission.

ORDER OF DISMISSAL

It appearing to the court that on March 13, 1950, a certified type-
written transeript of the record in this cause was received from the
secretary of the Federal Trade Commission and that on such date the
clerk of this court advised counsel for petitioner of the receipt of such
record and that under the provisions of rule 84, paragraph 5 (a) the
designation for printing should be filed within 10 days, that no
designation was filed within such 10 days, and that on March 24, 1950,
the clerk of this court advised counsel for petitioner that the time for
filing such designation had expired and that no designation had been
received as of that date, and it further appearing that on April 3, 1950,
the clerk of this court advised counsel for the petitioner that the time
for filing the designation for printing had long expired and unless a
reply was received by the end of the week of April 3, 1950, the matter
would be presented to the court, and it further appearing to the court
that no designation had been filed to date and no reply has been made
to any of the three letters of the clerk above set out,

It is now here ordered on the court’s own motion that the petition
to review the order of the Federal Trade Commission in this cause be
and the same is hereby dismissed out of this court for failure to
diligently prosecute the same.



PENALTY PROCEEDINGS

United States v. Atlantic Coast Oil Company of New ¥York, Inc.,
‘United States District Court, Eastern District of New York; $2,500
penalty assessed on April 6,1950.

Atlantic Coast Oil Company of New York, Inc., its officers, ete.,
in connection with the offer, sale, and distribution of its motor oils and
greases in interstate commerce, was ordered to cease and desist from :

(1) Representing through the use of the emblem of the Pennsyl-
vania Grade Crude Oil Association that it is a member of said associa-
tion, unless and until such is the case.

(2) Representing through the use of the emblem of the Pennsyl-
vania Grade Crude Oil Association, the phrase, “Guaranteed 100
Per Cent Pure Pennsylvania Oil, Specially Processed,” the word
“Pennsylvania” or any derivation thereof, the phrase “Permit No.

;" or the word “License” together with said emblem, that the
oil or greases being offered for sale or sold by it are pure, unadulter-
ated Pennsylvania oils or greases produced in the Pennsylvania strata
of oil fields, unless and until such is the case.

. (3) Representing, through. the use of the letters and numbers
developed by the Society of Automotive Engineers to indicate rela-
tive viscosities in motor oils, that the products being offered for sale
and sold have the viscosities indicated by said numbers and letters,
when such is not the case (D. 2865, 23 F. T. C. 533 at 540).

United States v. Oland D. Redd (Woelfel Studio, et al.) ; United
States District Court for the Western District of New York; settled
by compromise about May 4, 1950, for $4,500, to be paid in installments
of $500, of which the last installment was submitted on September 4,
1951.

Respondent individuals, their agents, etc., had been ordered, as of
February 7, 1945, in connection with the offer and sale, etc., in com-
merce of tinted or colored photographs, or enlargements or miniatures
of photographs or snapshots, and of frames therefor, to cease and
desist from:

1. Representing in any manner, directly or by implication, that
colored or tinted photographs, photographic enlargements, or reduc-
tions are paintings.

2. Using the terms “oil painting,” “portrait painting,” “hand
painted,” or “hand painted portrait,” or the word “painting,” either
alone or in conjunction with any other words or terms, to designate,
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describe, or refer to colored or tinted photographs, photographic
enlargements or reductions, or other pictures produced from a photo-
graphic base or impression.

3. Using a “draw” or “draw contest” or so-called “lucky coupons”
or “lucky certificates,” or any similar device, plan, or scheme, so as to
represent, indicate, or imply that any customer will obtain any sub-
stantial discount or reduction in the price of any picture or pictures.

4. Representing, in connection with pictures being offered or sold
in the regular course of business at the usual and customary prices
therefor, that such pictures are being offered or sold at a reduced price
as an advertising offer or introductory offer, or representing in any
manner that a purchaser is receiving an advantage in price not avail-
able to all purchasers.

5. Representing that a picture to be made and delivered will be
equal in quality and appearance to any sample displayed to the cus-
tomer unless in fact the picture thereafter delivered is of the same
quality, design, and workmanship as said sample.

6. Using trade names consisting of or including terms such as “Art
Studios,” “Art Institute,” “Art Association,” or any other fictitious
name of similar import, unless the respondent using such name or
names actually owns, operates, conducts, or controls an organization
or establishment of the character indicated and comprehended by the
trade name so used.

7. Misrepresenting or authorizing, permitting, or cooperating in
the misrepresentation of the financial responsibility, prestige, or
standing of respondents, or any of them, or of the character or extent
of such business, by falsely claiming to be connected with an operating
established house or by deceptively using the business address of such
established house as and for a business allegedly operated by respond-
ents, or any of them, and from misrepresenting through the use of
fictitious trade names and misleading State and post office addresses
the place, character, and extent of the business actually conducted.

8. Concealing from or failing to disclose to customers at the time
pictures are ordered that the finished picture when delivered will be
so shaped and designed that it can be used only in a specially designed,
odd-style frame that cannot ordinarily be obtained in stores accessible
to the consuming public, and that it will be difficult or impossible to
obtain a frame to fit the picture from any source other than
respondents. .

9. Representing that States Finance Company, or any similar col-
lection agency operated by or for respondents, is an innocent pur-
chaser for value without notice of notes for unpaid balances due on
pictures or frames sold to the consuming public by respondents, or
has in good faith discounted such notes or paid out any money or
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given anything of value in connection with the alleged purchase
of such notes.

10. Failing or refusing, in cases where pictures have been ordered,
completed, and paid for, to deliver to the customer the completed
picture or return the photograph or snapshot previously loaned by
the customer for use in producing the picture (Docket 4649, 40 F.

T. C. 84, 106).



MISCELLANEOUS MATTERS
IN THE MATTER OF
' NEW STANDARD PUBLISHING CO., INC., ET AL.

ORDER DENYING RESPONDENTS' MOTIONS TO SUPPRESS AND STRIKE ALL EVI-
DENCE, RETURN DOCUMENTARY EVIDENCE, 'AND TO DISMISS THE COM-
- PLAINT, AND SUPPORTING AND DISSENTING OPINIONS, ETC.

Docket 4697. Order, June 16, 1950

This matter came on to be heard in regular course upon motions
filed May 2, 1946, by the individual respondent Julius B. Lewis and
the corporate respondent New Standard Publishing Co., Inc,
to suppress and strike from the record all evidence and other informa-
tion introduced in this proceeding against said respondents, to return
to the individual and corporate respondents all the documentary evi-
dence introduced, and to dismiss the complaint as to them.

The motions to suppress and strike from the record all evidence
and information introduced against said respondents and to return
the documentary evidence to them allege that said documents and
other evidence were the private papers and property of the individual
respondent Julius B. Lewis and were the papers and property of the
corporate respondent and were obtained by illegal search and seizure
directly or indirectly by the Commission, acting through its duly
constituted officers.

The motion to dismiss the complaint alleges that the documentary
and other records, unlawfully seized, were used against the individual
respondent in violation of the fourth and fifth amendments to the
United States Constitution and against the corporate respondent in
violation of the fourth amendment to the United States Constitution.
Asto the individual respondent Julius B. Lewis, these motions further
allege (1) that when he was subpenaed as a witness by the Commission
and compelled to testify in its behalf in compliance with said subpena
he was granted immunity from prosecution under the fifth amend-
ment to the United States Constitution and under section 9 of the
Federal Trade Commission Act; (2) that having been subpenaed and
having given testimony in behalf of the Commission in compliance
with said subpena he was granted immunity by the provisions of
subsection (1) of section 5 of the Federal Trade Commission Act;
and (8) that he was not warned by officials of the Federal Trade Com-
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mission at any time that his testimony and his books and papers could
be used as a basis for prosecuting him to recover fines and penalties
set forth in section 5 of the Federal Trade Commission Act.

The Commission has duly considered said motions, the brief in
support therof, oral argument and reargument in support of and in
opposition thereto, and the record herein, and is now fully advised in
the premises. :

It appears from the evidence of record that the documents, records,
and other evidence received from respondents Julius B. Lewis and
New Standard Publishing Co., Inc., during the course of the investi-
gation of this matter and introduced as evidence in this proceeding
were obtained in a lawful manner under and by virtue of the authority
granted the Commission by the provisions of the Federal Trade Com-
mission Act. Authorized agents of the Commission called at re-
spondents’ established place of business during regular business hours
and requested permission to examine certain records and correspond-
ence then in their possession. Said agents, after properly identifying
themselves, fully advised respondent Julius B. Lewis, an officer of the
corporate respondent, of the objects and purposes of their visit; and
then and there advised him of his rights and privileges and.explained.
to him the audthority under which they sought permission to examine
the records of the corporate respondent. He was advised of thé pur:,
poses for which the documents, papers, and other evidence might be
used and further advised that the Commission had authority to require
their production in response to a subpena. Thereafter, respondent
Julius B. Lewis, acting in his individual capacity and as an officer
of the corporate respondent, permitted the agents of the Commission
to fully examine all files in his possession and temporarily to remove
a portion of said files, letters, documents, and other papers for the
purpose of making copies. _

During the process of hearings on the issues raised by the complaint
and answer herein, certain of the documents, papers, and records
obtained during the course of the investigation were offered and prop-
erly received in evidence, either as originals or photostat copies. The
Commission is of the opinion that their use in this manner does not
sontravene or violate any right or privilege granted the individual or
corporate respondent by the provisions of the fourth or fifth amend- .
ments to the United States Constitution.

Pursuant to the provisions of section 9 of the Federal Trade Com-
mission Act, respondent Julius B. Lewis was duly subpenaed by the
Commission and was properly required to attend and testify in sup-
port of the allegations of the complaint. He did no more than is
required by the provisions of the statute and was not thereby granted
immunity from proceedings properly initiated by the Commission
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under the laws administered by it, either by the fifth amendment to
the United States Constitution or by sections 9 or 5 (1) of the Federal
Trade Commission Act. A '

Section 5 (1) of the Federal Trade Commission Act provides for a
civil penalty for a violation of a cease-and-desist order of the Com-
mission only after it has become final and is in effect. To date,
no cease-and-desist order has been issued against the respondents.
The documents, papers, and records obtained from respondents during
the course of the investigation and received in evidence in the trial of
the issues herein have in no manner been used or offered for use as
evidence in the collection of civil penalties. The Commission is of
the opinion that the question of whether respondent Lewis was advised
of the penalty provisions of section 5 (1) of the Federal Trade Com-
mission Act need not be decided. '

1t is therefore ordered, That the motions to suppress and strike from
the record all evidence introduced against the respondents in this
proceeding and to return to them all documentary evidence be, and
the same are, hereby denied.

It is further ordered, That the motions to dismiss the complaint
against the respondent Julius B. Lewis and the corporate respondent
New Standard Publishing Co., Inc., be, and the same are, hereby
denied.

Commissioner Mason dissenting.

OPINION OF THE COMMISSION

Ayres, Commissioner.

This matter is before the Commission on motions by respondents to
suppress and strike all evidence and return documentary evidence and
to dismiss the complaint; and on motions by counsel supporting the
complaint to strike affidavits accompanying respondent’s motions and
to reopen the proceeding. These motions have been denied and the
several orders on them show the reasons for the Commission’s action.
In view of the scope and gravity of respondents’ motions, however,
. it may be helpful to discuss thesituation to which they relate in more
detail.

The gravamen of respondents’ motions is their contention that docu-
mentary and other records were obtained by unlawful search and sei-
zure and were used against them in violation of the fourth and fifth
amendments to the Constitution of the United States. It is also con-
tended that when he was subpenaed and required to testify, the in-
dividual respondent was granted certain immunities under the fifth
amendment to the Constitution of the United States and under sec-
tions 9 and 5 (1) of the Federal Trade Commission Act. The latter
contention may be disposed of first.
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Subsection (1) of section 5 of the Federal Trade Commission Act
provides for civil penalties against persons or corporations who vio-
late an order of the Commission to cease and desist after it has become
final. No order to cease and desist has been issued in this matter and
accordingly we need not decide here what, if any, immunity respond-
ent may have acquired under section 5 (1) of the Federal Trade
Commission Act by reason of having testified under subpena in this
matter. It is also irrelevant for the purposes of this proceeding, to
determine what, if any, immunities from prosecution, penalties or for-
feitures respondent may have acquired under section 9 of the Federal
Trade Commission Act or under the fifth amendment to the Consti-
. tution. This is a proceeding against alleged violations of the Federal
Trade Commission Act and it has been conducted strictly in conform-
ity therewith. The Commission is empowered by the provisions of
that act to require the attendance and testimony of witnesses and
the production of documentary evidence and to impose an appropriate
remedy based upon such testimony and evidence. Immunity from
such remedy could not be acquired as a result of the production of
the necessary evidence without substantially nullifying the manifest
purposes of the law.

The question of primary importance raised by respondents is
whether or not the documentary evidence which was obtained and
introduced into the record was secured by illegal search and seizure.
This question must be resolved upon the basis of the facts, as they
appear in the record, leading up to and surrounding the alleged illegal
search and seizure.

Before issuance of the complaint in this matter, duly authorized
representatives of the Commission made an extensive preliminary and
informal investigation. The information developed in the course
of that investigation provided the Commission with reason to believe
that the respondents were engaged in certain violations of the Federal
Trade Commission Act and, based on that information, the Commis-
sion on February 4, 1942, issued its complaint charging such viola-
tions. The alleged illegal search and seizure occurred during the
preliminary investigation, well before the formal complaint was
issued. :

The first contact with the moving respondents in the course of the
investigation was in May 1939. Thereafter investigation was con-
ducted through other sources, and on February 19, 1941, these respond-
ents were again contacted, and it was during this contact that the
alleged illegal search and seizure occurred. The events at that time
have been fully explored in the record and extensive testimony has
been adduced with respect to them. Such testimony shows surpris-
ingly little conflict.

orannn o non
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It appears that two investigating attorneys of the Commission
appeared at the office of the respondents, New Standard Publishing
Co., Inc., and its president, Julius B. Lewis, at about 9 or 9: 30 o’clock
on the morning of February 19, 1941, at which time they identified
themselves, displayed their credentials and advised Mr. Lewis con-
cerning the purposes of the investigation and of their visit. During
the course of their interview with Mr. Lewis they requested his per-
mission to examine certain files of the individual and corporate
respondents, and after discussion, expanded their request to include
permission to make a general file examination. Pursuant to his
inquiries concerning their authority to examine the files, the inves-
tigating attorneys discussed their authority generally and advised
Mzr. Lewis that under the provisions of the Federal Trade Commission
Act he could be required, by subpena, to produce his records for
examination and for copying. In so advising him they relied pri-
marily upon that part of the act which provides that the Commission
or its duly authorized agents “shall at all reasonable times have access
to, for the purpose of examination, and the right to copy any docu-
mentary evidence of any corporation being investigated or proceeded
against; and the Commission shall have power to require by subpena
the attendance and testimony of witnesses and the production of all
such documentary evidence relating to any matter under investiga-
tion” (sec. 9). Mr. Lewis was advised that if he refused to make the
requested files available for examination, he could be taken to court
and required to produce them, and that it would be to his advantage
to permit the file examination without requiring resort to the courts.
After conference with his wife, who is Secretary and Treasurer of
respondent, New Standard Publishing Co., Inc., Mr. Lewis agreed to
permit the investigating attorneys to examine the files. The file exam-
ination covered about 4 days, during which time the investigating
attorneys selected a considerable number of documents, including
letters and memoranda. Respondent Lewis then granted the request
of the investigating attorneys to remove the selected material from
his office for copying. Some 2 or 3 months later the original material
was returned to respondent Lewis by registered mail.

Mr. Lewis testified that he did not seek legal advice before granting
the investigating attorneys access to his files, but that he called a
friend in Chicago concerning their authority to make the examination.
He further testified that neither of the investigating attorneys used
any force or threats of force or any abusive language and that they
conducted themselves like “perfect gentlemen.” Their only threat,
according to his testimony, was that they would take him to court if
he did not let them have access to the files they requested.
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The investigating attorneys were not operating under authority of
any subpena or other formal process, and made no pretense of doing so.
They were simply making a preliminary informal investigation in
the course of which, after considerable discussion, they persuaded
respondent to grant them access to the requested files in order to avoid
the probability of being required to produce them in response to a
subpena. We believe that it is clear from the record that respondent .
Lewis was fully and properly advised of the informal nature of the
investigation and that he voluntarily permitted the investigating
attorneys to examine all files in his office and to remove those which
were selected, upon condition that they would be returned after certain
of them had been copied. In doing so, he acted for and in behalf of
himself and the corporate respondent. No threat of physical violence
was made or implied and no abusive language was used and the
investigating . attorneys conducted themselves with propriety
throughout. '

The investigating attorneys did not advise respondent Lawis in
detail concerning all the processes of the Federal Trade Commission,
the legal effect of an order to cease and desist, under what circum-
stances such an order would become final, or concerning the penalties
which may be imposed for its violation. And they were under no
obligation to do so. They did, however, correctly advise him that the
Federal Trade Commission had authority to require by subpena his
testimony and the production of all documentary evidence in his
possession relating to the matter under investigation, and that it
would be to his advantage voluntarily to grant access to the files for
the purpose of examining and copying rather than to be required to
produce the files before the Commission or the courts in response to
subpena.

The only representations made by the investigating attorneys to
respondent Lewis which could possibly be construed as constituting a
threat, were to the effect that he could be required by subpena to
produce the documents in court and that if he refused to make them
available voluntarily, he could be taken to court. By such repre-
sentations the respondent was fairly informed concerning the legal
authority of the Commission and the probable results which could
be expected from his refusal voluntarily to grant access to the files
for the purposes requested. Representatives of this Commission
would be remiss in their duties and lacking in a sense of fairness if
they failed under such circumstances to disclose their authority and
the authority of the Commission. Laymen not well versed in the
provisions of the statutes under which this Commission functions
would have reason to feel aggrieved if, upon refusal to grant access
to their files, they were, without warning, required by subpena to pro-
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duce important and bulky files at an inconvenient time and distant
place, resulting probably in endless expense and serious disruptiom
of the normal business operations. It is usually much more to the
advantage of persons and corporations under investigation to make:
their files available for examination at their own places of business
during customary office hours at a minimum of interference with their
business, than to produce them in response to subpena.

It is abundantly clear, we believe, that the investigating attorneys
entered respondent’s place of business during regular business hours,
and that their entry was not a trespass in any sense; that they identi-
fied themselves and fairly advised respondent concerning their
authority to make the investigation and the file examination; that
they were granted permission to make a general file examination, and
to remove the selected material for the purpose of copying; and that
they complied fully with the conditions under which the permission
was granted. To characterize such conduct as illegal search and
seizure in contravention of the provisions of the Constitution of the
United States is to strain their meaning and fundamental purposes to
the point of absurdity. The Commission is of the opinion, therefore,
that the file examination which resulted in certain documents being
removed from respondent’s files and copied and subsequently used in
evidence, was properly conducted in all respects, and that respond-
ent’s contentions that it constituted unlawful search and seizure are
wholly without merit.

Mixority Finpings aNp DisseNTiNg OPiNION oF COMMISSIONER
LowerL B. MasonN

This is a controversy over the taking by Government agents of a
large mass of documents and papers belonging to the respondents
without warrant, and without the Government giving a receipt for
the same. '

All of this was done to further the Government’s presentation of a
complaint against a man who sells books for a living.

There is a corporation involved, but it is one of those family affairs
owned by a man and his wife, so that for the time being we may put
aside consideration of that phase of the matter.

In the original complaint the man was charged with fooling the
public in the way he peddled his books. '

However, the issue before us at this time is not concerned with his
guilt or innocence on that charge.

We are here faced with a protest by the defendant that the agents
of the Commission violated constitutional guarantees against the
illegal search of his premises and the wrongful seizure of his papers.
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Defendant’s motion concerning his constitutional rights was coun-
tered by the Commission attorney with opposing motions.

These motions are all interrelated, and for the purpose of deciding
the issues presented, it may be said their respective merits all depend
on one factual finding ; namely, were Lewis’ rights under the fourth
and fifth amendments to the Constitution of the United States violated
by the alleged unlawful actions of certain agents of the Commission
searching his private office and effects, and was the seizure of his
papers without due process of law.

This the defendant charges, and this the agents of the Government
deny.

In considering the merits of this controversy, one must bear in
mind that administrative fact-finders such as we, engage in a dual
capacity. First, as Commissioners, we control and direct investiga-
tional operations. To all intents and purposes we are, in the world
of commerce, traffic police upon the public highways of commerce.
Secondly, as Commissioners, we sit as judges when we act in our quasi-
judicial capacity trying the charges against those whom we (in our
administrative capacity) bring before us.

If we countenance, while sitting as judges, the unbridled and un-
restrained violation of a citizen’s right of privacy by accepting the
fruits of an illegal search and seizure, we in effect serve notice on our
investigators that we as administrative officers approve a continuance
of such act in future cases. '

Thus it would seem to me we are under a double command to pro-
tect the established guarantees of American citizenship.

It is not enough for us to consider the technical admissibility of
evidence allegedly obtained in violation of constitutional guarantees.
That is all well and good insofar as our judicial capacities are con-
cerned, but the actions of our employees are also the administrative
responsibility of Commissioners, and this responsibility cannot be
taken lightly, nor should any departure from accepted standards be
ccondoned by a quasi-judicial toleration of the same.

Attorney-examiners of the Federal Trade Commission are not catch
polls. They are highly trained business specialists—lawyers with
legal degrees. In most cases they have had considerable general prac-
tice before entering into this highly specialized work. Ezxperts in
their fields, and noted for thoroughness and enthusiasm in carrying
out what they believe to be their appointed tasks, they must not let
enthusiasms carry them beyond the bounds of constitutional procedure.
If it does, we Commissioners, whose oath of office requires us to
support the Constitution, must not condone acts that violate it.

Conditioned as we are by reports of despotic controls over the
every-day affairs of mankind in Eastern Europe, it is necessary that
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citizens of this country be constantly reassured that their liberty and
freedom from unwarranted violation of personal privacy are just as
sacred to our administrative agencies as they are to our courts.

Thus it can be seen our particular task at this stage of the proceeding
is not to determine whether respondents are guilty of unfair acts in
commerce, but to determine if certain evidence was obtained by our
agents through means violative of constitutional guarantees.

I make the following findings of fact:

The respondent Lewis is president of the respondent New Standard,
a Virginia corporation. The stock of this corporation is owned by
Lewis and his wife. _

The office is housed in a small room only sufficiently large to ac-
commodate the desks of the employees. Lewis occupies a small office
partitioned off from the room occupied by the employees, and in addi-
tion, there is a small storeroom in the rear. _

The office contains file cabinets. These cabinets hold the books, rec-
ords, documents, customer correspondence pertaining to the business,
and also private papers, writings, and memoranda of respondent
Lewis, as well as other personal papers and memoranda belonging to
the employees. There are approximately eight file cabinets in the
room. Amongstthem were the active files used to operate the business.

It appears that on February 19, 1941, at about 9 o’clock in the morn-
ing, before the respondent Lewis had arrived at work, two attorney-
examiners of the Commission came to the office and demanded of one
Lawrence Hanson, an employee, that they be given the right to ex-
amine Lewis’ books and records. Hanson was the office manager and
in charge of the clerical work. Hanson says the agents threatened to
obtain a warrant from the Federal marshal and take him to eourt if
he did not allow them to go through the records.

Shortly afterwards respondent Lewis appeared on the scene. There-
upon the Government agents renewed their demand to go through and
examine his books and papers. They stated they would take Lewis
to court if he refused access to the same. The agents showed him their
credentials as examining officials of the Federal Trade Commission, an
agency of the Federal Government, and informed him the Govern-
ment had a case against him and repeated their demand that they be
given access to all his files and papers. According to the agents, the
defendant willingly turned over his whole office to them for 4 days and
assisted them in bundling up the vast quantity of material that they
took away with them.

On the other hand, defendant Lewis declares that he protested vig-
orously against the search, saying that if they were going to use the
files against him, he didn’t want to give them up. The agent replied
that he would be better off if he did. Lewis claims that he was
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frightened, coerced and “put at bay”; that turning over his office and
personal files was the act of an automaton, motivated by the spring of
fear. Lewis says that his business was at a standstill for the 4 days
the agents had possession of the rooms and files, and that during the
period, he and his employees were under strict surveillance. He and
his staff were required to obey the agents’ orders that nothing was to
be touched which the agents were engaged in examining. On this
latter point there is no conflict, for during cross-examination, one of
the agents readily admitted giving such instruction.

From the mass of conflicting statements it is difficult to determine
just how long the controversy over the agents’ right to examine and
seize the defendant’s papers went on. I think it reasonable to infer
that once the two Government agents had taken over the office, there
was scant show of further protest by the defendant. The average
citizen does not resist the actions of Federal agents, for it is well
ingrained in the American mores that resistance to an officer may of
itself constitute a serious Federal offense. _

Because of this aura of unassailable authority that the average pub-
lic associates with a Federal agent, it is difficult to estimate just how
many incidents similar to the one at hand may occur in the future if
this line of conduct is not scrutinized in strict accordance with consti-

tutional requirements.
' The question for the Commission to decide is whether or not this
acquiescence and submission to the commands of the Federal agents
were a waiver of the defendant’s constitutional guarantee as set out
in the fourth and fifth amendments. It is urged that the facts sur-
rounding the acquiescence and submission to the commands of the
Government agents were such a waiver. I do not so believe.

In support of the Commission counsel’s view, it is pointed out that
no violence or abusive language was used by the Government agents.
To this I can only reply in the words of Mr. Justice Bradley in the
Boyd case:

It is not the breaking of his doors and the rummaging of his drawers that
constitute the essence of the offense; but it is in the invasion of his indefeasible
right of personal security, personal liberty, and private property, where that
right has never been forfeited by his conviction of some public offense.’

It was further urged by Commission counsel that once the agents
were in possession, the defendant cooperated by obeying the agents’
command not to touch anything at night nor to touch anything that
the agents were in the process of examining.

I don’t believe lack of resistance denotes waiver—surrender, yes, but
waiver, no. In fact, I believe the orders the agents gave were strange

1 Development of the Fourth Amendment, by Lasson, p. 109.
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instructions to a free citizen regarding his own property. They
smack of the cell house. A drumhead injunction that a man must not
touch his own property has no place in Federal Trade Commission
investigations. -

“The fact that the agents gave no receipt for the large mass of docu-
‘ments they removed to Washington is used by the prosecution to sup-
port its contention that the defendant voluntarily relinquished his
constitutional rights. The prosecution contends the failure of the
defendant to demand a receipt is also evidence of his good will and
-cooperative attitude.

To use a farm phrase, this does not scour with me.

After 4 days of harassment, the defendant was undoubtedly so re-
Tieved to see the agents leave that they probably could have also moved
out the furniture. Certainly they could have done it with as much
legality as the removal of his private papers.

The procedure for the compulsory production of documentary evi-
dence “before the Commission” through subpena duces tecum is well
established and has constitutional sanction. The purpose of a sub-
pena is to take the decision as to what may or may not be done out of
‘the hands of the officer who executes the subpena, and to place it in the
more responsible, trustworthy, and sober judgment of a judicial offi-
cial. There was no subpena duces tecum issued in this matter.

But with or without a warrant, specified or unspecified, there is certain
‘property which may not be searched for and seized at all. It was early laid down
in the Boyd case that only that class of property to which the Government is
otherwise entitled or to which its possessor is not entitled, as stolen goods,
-counterfeit money, implements used to commit a crime, etc., is seizable under
a search warrant, whereas a person’s private books and papers cannot be so
taken, in order merely to get information from them to be used in evidence
.against him. [Italics supplied.]*

Nowhere in the entire Federal Trade Commission Act is there one
word giving the Commission the right to search a man’s premises.
On this point the contention of respondent is well-founded.

Going now to another point urged by respondent, in my opinion
the respondent’s contention that the complaint itself was wrongfully
issued and should be dismissed, is without merit. When the Commis-
sion issues a complaint, it is acting in a capacity similar to a prosecut-
ing officer who files a charge on information and belief. The
responsibility for this administrative act rests solely on the Com-
missioners and no one may successfully challenge their judgment,
for to do so would stifle before birth processes aimed at the correction
-of law violations.

But when the actual trial of the issues is commenced, then the
respondents are no longer subject to ex parte procedures. Like any

2 Development of the Fourth Amendment, by-Lasson, p. 133.
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other defendant brought before a commission or court, they stand on
equal footing with the prosecuting officer, protected by the same rules
of evidence and subject to the same course of orderly procedure.

Then it is that the trial agency must preserve all the rules and
functions of a fair and impartial arbiter of justice. One duty is to
accept all competent and reject all incompetent evidence.

For an agency that operates in a dual capacity, ordering the filing
of a complaint and then sitting as a magistrate on the trial of such a
complaint, it is imperative that the issues be determined in full accord
with all the respondents’ constitutional privileges.

Here the respondents charge that the evidence adduced against
them was obtained in violation of their constitutional rights.

Such a charge would be serious enough if presented before a court
which had no control over those who assembled the evidence. Here
the preliminary assembly of such evidence devolves upon the same
agency which later must sit in public judgment on the case. It seems
to me we are therefore doubly constrained to apply most strictly the
rules of judicial conduct. In considering the validity of such evi-
dence, the attorney for the Commission who presents the challenged
evidence stands in no more favored position than does the respondents’
attorney who seeks to strike such evidence. The criteria applies
equally.

An officer gaining access and possession of private files must have
authority in law for the intrusion. Any other rules would violate the
fourth amendment to the Constitution which guarantees the right of
citizens to be secure in their persons and papers against unreasonable
search.

Respondents New Standard and Julius B. Lewis filed motions
before the trial examiner and these being denied by the trial examiner,
they now renew the same before the Commission.

1. Respondent Lewis moves that all the alleged evidence and in-
formation introduced in this proceeding against respondent be sup-
pressed and that all documentary evidence introduced in this pro-
ceeding be returned to him.

This is a large order. Granting the validity of respondent Lewis’
claim that officers of the Federal Trade Commission violated his con-
stitutional guarantees of freedom from unlawful search, it would only
apply to those documents illegally obtained from him and such evi-
dence as was founded on such illegal search and seizure.

I find that all papers and documents searched and seized by the
officers and agents of the Government from the premises of respondent
Lewis on February 19 to 24 were taken in violation of the fourth
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-amendment of the Constitution, and said documentary evidence should
be returned to respondents, and such evidence as was based on said
seized documents be stricken from the record.

2. The second motion covers the same ground as the first but applies
to the corporate respondent New Standard and, in my opinion, an
-order consistent with the above should issue.

" 8. As to respondent Lewis’ motion to dismiss, it cannot be deter-
mined at this time whether there is sufficient proper lawful evidence
‘to warrant the issuance of a cease-and-desist order. If my view were
to prevail upon reopening of the case, it would be the province of
the Trial Examiner to weigh all relevant and material evidence prop-
-erly adduced and make his recommended decision. Prior to his find-
ing, any motion such as proposed by respondent here is untimely and
should be denied, with leave to renew the same in accordance with
the Commission’s rules.

4. It seems to me the order of the Commission should be to reopen
the trial before the trial examiner for the purpose of ruling on the
-admissibility of evidence in accord with this opinion, and for the
taking of such testimony as the attorneys in support of the complaint -
may wish to offer, as well as to afford respondents the opportunity of
meeting the charges set forth in the complaint. ,

Counsel in support of the complaint has considered the striking of
such evidence as inimical to the full and proper presentation of his
case, and he has applied to the Commission for leave to reopen the
proceedings for the taking of further testimony.

I would be in favor of granting this motion. But if such were
“done, counsel in support of the complaint would then have to rely for
the presentation of his case on evidence untainted by unlawful seizure.

As for those portions of the several orders approved by the majority
-of the Commission, and which the Commission has entered herein
.in conflict with these views, I must dissent.
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' STANDARD BRANDS INCORPORATED

REPORT OF THE FEDERAL TRADE COMMISSION UPON ITS INVESTIGATION OF
ALLEGED VIOLATIONS OF ITS ORDER TO CEASE AND DESIST

Docket No. 2986. January 10, 1950
THE PROCEEDINGS

‘On December 80, 1946, the Commission directed that an investigation
‘be conducted for the purpose of determining (1) whether respondents,
Standard Brands Incorporated and Standard Brands of California,
had violated an order to cease and desist issued against them on June
15, 1939, and (2) whether said respondents were selling or contracting
to sell bakers’ yeast at prices which were unreasonably low for the
purpose of destroying or eliminating a competitor. A trial examiner
.of the Commission was duly designated to preside at hearings to be
cconducted for such purposes. Said trial examiner was empowered
with all the functions and duties of a trial examiner as provided by
the Commission’s Rules of Practice in the same manner as though the
hearings were to be conducted pursuant to formal complaint. Acting
upon respondents’ motion of January 6, 1947, the Commission, on
January 17, 1947, ordered that further action be deferred as to item
(2) above, and thereafter, by order duly entered herein, rescinded its
order of December 30, 1946, as to said item so that it is not herein
considered.

Pursuant to, and in accordance with, the foregoing, hearings were
held at which evidence was adduced and received before said trial
&xaminer in various cities during eight months of 1947, and the re-
cception of evidence was terminated on January 6, 1948. On January
9, 1948, the Commission directed the trial examiner to report to it his
findings as to whether or not the evidence adduced was sufficient to
justify a petition to the United States Circuit Court of Appeals to
affirm and enforce the order to cease and desist herein. Subsequently,
counsel supporting the contentions that the order to cease and desist
had been violated and counsel for the respondents each filed proposed
findings and conclusions, and the trial examiner thereafter submitted
his report as directed, to  which exceptions were filed by opposing
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counsel, each of whom also filed briefs and presented oral argument
before the Commission in support of their contentions.

The Commission has duly considered the evidence adduced during
the investigation herein, the report of the trial examiner and each of
the exceptions thereto, briefs and oral argument of opposing counsel,
and the record herein, and being now fully advised in the premises,
malkes this its report upon the investigation of the alleged violations
of the order to cease and desist.

Tuae OrDER

The order to cease and desist, issued June 15, 1939, prohibits re-
spondents from discriminating in price between different purchasers
of bakers’ yeast of like grade and quality sold in interstate commerce
or in the District of Columbia,

(1) By selling said bakers’ yeast at different prices based upon the
total quantity or volume purchased or required monthly by the re-
spective purchasers, as set forth in Schedule A of Paragraph Ten of
said findings of fact;

(2) By selling said bakers’ yeast at different prices based upon the
total quantity or volume purchased (whether from the respondents
or from any other source) over a period of time by the respective
purchasers, where the effect of such discrimination may be substan-
tially to lessen competition or tend to create a monopoly in any line
of commerce in which respondents or any of their customers are en-
gaged, or to injure, destroy or prevent competition with respondents
or any of their customers, except where said differentials in price,
based upon the quantities or volume purchased from the respondents
during such period of time by said respective purchasers, make only
due allowance for differences in the cost of manufacture, sale or de-
livery resulting from the differing methods or quantities in which
such bakers’ yeast is to such purchasers sold or delivered during the
period of time for which such differentials are allowed;

(3) By means of price differences resulting from selling said
bakers’ yeast to a single purchaser at prices based upon the total quan-
tity or volume purchased (whether from the respondents or from any
other source) during a period of time by such purchaser, irrespective
of the quantities or volume delivered by the respondents to the sepa-
rate plants, factories, bakeries, or warechouses of such purchaser,
where the effect of such discrimination may be substantially to lessen
competition or tend to create a monopoly in any line of commerce in
which respondents or any of their customers are engaged, or to injure,
destroy or prevent competition with respondents or any of their cus-
tomers, except where said differentials in price make only due allow-
ance for differences in the cost of manufacture, sale or delivery result-
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ing from the differing methods or quantities in which said bakers’
yeast is to such purchasers sold or delivered; g

(4) By selling said bakers’ yeast to certaln of such purchasers at
so-called “off-scale” prices as described in pa,r'wraph 12 of said find-
ings of fact, even though the differentials in price of any given price
scale make only due allowance for differences in the cost of manufac-
ture,. sale or delivery resulting from the differing methods or quanti-
ties in which said bakers’ yeast is to such purchasers sold or delivered
during the period of time for which such differentials in price are

allowed.
RerorT oN THE Facrs

ParacrapH 1. Respondent Staridard Brands of California was dis-
solved on December 81, 1942, and its business has subsequently been
carried on by Standard Brands, Inc., so that for the purposes of this
proceeding only the pricing practices of the latter are considered.
Paragraph 1 of the order is not involved in this proceeding, since re-

‘ spondent discontinued the use of the price schedule identified therein
on May 1, 1940.

Par. 2. On May 1, 1940, respondent filed a report of the manner and
form in which it stated it was complying with the order of June 15,
1939, which, among other things, contained four price scales which
respondent adopted and made effective for pound yeast on the same
date in the several areas in which it was selling said product. The
scale for the eastern and central portions of the United States (scale
A) was as follows:

Price per
Bracket No. Monthly purchases in pounds pound
(cents)
1. - 1-99 ____. 21
2 100-249 .. ooooo. 18
B e —emme———————— 250-449_ 16
4o e eeeaceecmeceemmeeeamee— e 450-699 15
B e ceeteiemmmmm e e mem————————— 700-999___ . 14
[ - ---| 1,000-1,399 13%
7- e cmemm—————amaan 1,400-1,899____ - - 13
8.. - . --] 1,900-2,499.__.___ 1214
| ¢ I e 2,500 and up - 12

The three additional scales (B, C, and D) adopted for sales in other
areas, were identical with scale A except that they established per
pound prices which were higher by 1, 2, and 3 cents, respectively.
On August 1, 1944, respondent made certain adjustments in the areas
in which the aforesaid price scales were effective. A portion of the
area- formerly covered by scale B was included in the territory cov-
ered by scale A. All the area formerly covered by scale C was in-
cluded in the territory covered by scale B, while the area covered by
scale D remained unchanged. The use of scale C was discontinued.
Thus, a price reduction of 1 cent per pound was effected in all that
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area included in the territory covered by another scale in which the
prices had been lower by this amount.

Par. 8. (a) On January 2, 1945, respondent adopted and put into
effect revised price scales whereby it lowered its prices for pound
yeast in all areas. The new scale A, effective throughout the United
States except for certain Rocky Mountain, southeastern, and south-
western territories, was as follows:

Price per
Bracket No. Monthly purchases in pounds pound
. (cents)
1-49__ 20
50-99. 18

100-44 15

450-999__ 13.

1,000-1,899. 12"

1,900-2,499. . 1%

2,500 and UP- oo oooo. 11

Two additional scales (B and D). adopted for sales in other areas
of the United States and Alaska, respectively, were identical with
scale A except that they established per pound prices which were
higher by 1 and 3 cents, respectively. These three price scales re-
mained in effect until March 24, 1947.

(6) For comparative purposes, respondent’s scale of prices-in each
bracket in effect in zone A before and after January 2, 1945, is set out
in the following table:

. . Difference

Pounds per month Old price | New price in price
140 e $0. 21 $0. 20 $0.01
50-99__ 21 .18 03
100-249.__ 18 .15 03
250—449.. 16 .15 01
450-699 15 .13 02
700-€99____ . .14 .13 01
1,000-1,399. L1316 12 01t
1,400-1,899 .13 12 o1
1,900-2,499 . 124 136 .01
2,500 800 WD - - e oo e ceei e .12 A1 .01

(¢) The secretary and general counsel of respondent addressed a.
letter to the Commission on December 22, 1944, in which he explained
that the price scales of January 2, 1945, were being adopted—

Because of the ekpanded total volume in our business, this corporation has:
been able to effect certain operating economies, and is now in a position to pass
certain resulting savings on to its customers by a reduction of at least 1 cent
per pound for baker’s yeast in every case, and by a greater reduction in certain:
instances. We have been able to consolidate some of the price brackets, and
have added a new bracket of from 1 to 49 pounds, reducing the total number
of brackets from nine to seven.

In addition to being able to effect general price decreases, as mentioned above,.
we have been able to include the areas in Michigan which were formerly sold at
prices specified in exhibit IT in the prices charged in areas embraced in exhibit I.
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We have also been able to change the prices charged in Key West, Fla.,
from those specified in exhibit IV, by reducing them to prices specified in

exhibit II. * * *

Par. 4. (a) From 1941 to 1945, inclusive, respondent was engaged
in competition with ten firms also engaged in the manufacture and
sale of bakers’ yeast. A list of these, together with a description of
the area in which each sold, is as follows:

Company
Anheuser-Busch, St. Louis, Mo._______

National‘ Grain Yeast Corp. (now Na-
tional Yeast Corp.), Belleville, N. J.

Red Star Yeast Co., Milwaukee, Wis___

Federal Yeast Corp., Baltimore, Md._._

Peerless Yeast Co., San Francisco,
Calif.

(Yeast Division of Acme Brewing Co.).

Consumers Yeast Co., San Francisco,
Calif.

Capital Yeast Co.,
Mass.

West Brookfield,

Atlantic Yeast Co., New York City_—___

Calumet Yeast & Grain Products Co.,
Chicago, Ill.

" A. M. Richter Sons Co., Manitowoc,
Wis.

Sales area
East of the Rocky Mountains.

From Richmond, Va., north to Maine
and west to Omaha, Nebr.

Central United States, west to Salt Lake
City, Utah, south to Texas and New
Orleans and east to Philadelphia not
including Southeastern and New Eng-
land States.

Eastern seaboard from Massachusetts
south to Washington, D. C,, including
Pennsylvania and Ohio.

West coast and Arizona, Nevada, Utah,
and Idaho.

Washington, Oregon, and California.

New Hampshire, Massachusetts, and
Connecticut.

New York metropolitan area.

Chicago, Ill., and Gary and South Bend,
Ind.

Green Bay, Wis,, to Chicago, Ill., and
west to Minneapolis and St. Paul,
Minn. :

These companies are hereinafter sometimes referred to respectively

as follows:

Anheuser-Busch or AB;
National Grain or NG;
Red Star or RS;
Federal or FFed;
Feerless or Prls;

Consumers or Cons;
Capital or Cap;
Atlantic or Atl;
Calumet or Cal;
Richter or Ric;

-and respondent as Standard Brands or SB.

() The annual sales of pound or bakers’ yeast by respondent and
these competitors for the years 1941 through 1945 and the percentage
of the total sales made by each were as follows:
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(¢) Except for sales made by Calumet, Atlantic, and Capital, the
following table provides a comparison of prices existing between re-
spondent and its competitors on pound or bakers’ yeast in zone A for
the period from May 1, 1940, to the end of 1944:

Monthly purchases in pounds SB AB NG RS Fed Ric
1-50. e emmmemececeeeeemma—e——— $0.21 $0.20 $0.18 $0. 20 $0.20 $0.18
B50-100 e oo .21 .18 .16 .18 .18 A7
100-150- .18 18 .16 .18 .16 .16
150-250. .18 16 .15 16 .15 .15
250-450__._---- 16 15 .14 15 .14 .14
450-500....o--- 15 15 .14 .15 .14 .14
500-700_.__.--- 15 14 .13 .14 .13 .13
700-750-..-- 14 14 .13 14 .13 .13
750-1,000.- - 14 14 .13 135 .13 .13
1,000-1,400 135 135 . 125 13 125 125
1,400-1,500 13 13 .125 13 .125 .125
1,500-1,900 13 13 12 125 .12 12
1,900-2,000- - 125 125 .12 125 .12 12
2,000-2,500. . -~ 125 125 .12 12 .12 .12
2,500~3,000. .- 12 12 L1156 12 115 1156
3,000-3,500. - .12 12 116 1,115 L1156 115
3,500-4,000-- .- W12 .12 L1156 1,115 L115 .11
4,000 &nd OVer o oeo e .12 .12 1 1.11 .11 .11

1 Effective Apr. 6, 1944.

(d) The following table supplies a similar comparison with Pacific
coast competitors from May 1, 1940, to August 1,1944:

Monthly purchases S]%ﬂ.%gg‘;d Consumers| Peerless
1-99 pounds $0. 22 $0. 22 $0. 22
100-249 pounds .19 .19 .19
250-449 pounds .17 .17 17
450-699 pounds .16 .16 .16
700-999 pounds._ .15 .15 .15
1,000-1,399 pounds. o oo ecmmm—am——aas .145 .145 .145
1,400-1,899 pounds......... - .14 .14 .14
1,900-2,499 PoundS . _ - oo cceccaean .135 .135 .135
2,500 pounds and OVer. . cco e ccmcrccmcccem e eem e .13 13 .13

On August 1, 1944, the foregoing prices were changed as follows:

Monthly purchases S}%arl;ggx;d Consumers| Peerless
1-00 POUNGAS . . - oo oo e e e e $0.21 $0.21 $0.21
100-249 POUNAS - o o oo i ccameme—an .18 .18 .18
250-449 pounds_. .16 .16 .16
450699 POUNAS. e 15 .15 .15
700-999 pounds_..__.. f.14 .14 .14
1,000-1,399 pounds_.__. .135 .135 .135
1,400-1,899 pounds__..__ .13 .13 .13
1,900-2,499 pounds...._ L1256 125 .125
2,500-2,999 pounds. . _.._ L12 12 .12
3,000 pounds and OVeT- . cccmccmcemeeamnne .12 .12 115

During the period from May 1, 1940, to the end of 1944, Consumers,
in two or three instances, made sales at 11 cents per pound for quan-
tities in excess of 2,500 pounds per month. On April 6, 1944, Red
Star Yeast Company reduced its prices by one-half cent per pound
on quantities of 8,000 pounds to 4,000 pounds and one cent per pound

854002—52——97
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on quantities of 4,000 pounds and up. There were no other changes
in price schedules during the year by respondent or any of its com-
petitors in the territory covered by scale A. It was not until the
respondent, on January 2, 1945, issued its new price list, hereinbefore
mentioned, in which it reduced the price in all of its brackets, that
competitors, such as Anheuser-Busch, National Grain, and Federal,
reduced their prices, and then Red Stor again reduced its price to
meet the further reduction by respondent and the other competitors.

Par. 5. (a) At the time respondent adopted its price scales of
January 2, 1945, its officials had knowledge of its relative position in
the industry, as well as the relative position of each of its major com-
petitors. They had knowledge of the prices at which most competi-
tors were selling bakers’ yeast. A number of said officials testified
that price was the dominant factor in the sale of yeast, that the afore-
said price scales were adopted and made effective because respondent
had suffered major losses in its business and was threatened with ad-
ditional losses because of the lower price of competitors, and that the
adoption of said price scales was necessary in order for it to maintain
its position in the industry.

(5) The evidence of record clearly discloses that during the years-
1941 through 1944, inclusive, respondent consistently sold bakers
yeast at prices higher than those in effect with most of its competitors.
and that during said period its volume of sales in bakers’ yeast was
slightly in'excess of 57 percent of the total sales of said product
throughout the United States. In fact, its volume of sales in 1944
exceeded its sales made in any of the three previous years by more
than 214 million pounds, and in the same year it slightly increased
its percentage of sales in relation to the total sales of all competitors.
It is equally clear that the general reduction in prices and those price
reductions and differentials effected through the revision of total
monthly purchase requirements adopted by the price scale of January
2, 1945, were not made for the purpose of meeting equally low prices
of competitors. A comparison of respondent’s prices thereby made
effective in zone A with those of competitors in the same area discloses
that in at least 48 instances respondent reduced its prices one-half
to 8 cents per pound below those of competitors, while in many other
instances its prices, which had previously been higher, were brought
to the same level. Respondent conducted no cost study, either before
the adoption of said price scales or during the period in which they
were effective, to determine if the differentials in price based on dif-
ferent volume purchase requirements therein set out made only due
allowance for differences in the cost of manufacture, sale, or delivery
resulting from the differing methods or quantities in which its bakers’
yeast was sold or delivered to purchasers during the period in which
said differentials were allowed.
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(¢) Asaresult of respondent’s change in prices on January 2, 1945,
three of its competitors, namely, Anheuser-Busch, Consumers, and
Peerless, were obliged to lower their bakers’ yeast prices in every
bracket, while all remaining competitors found it necessary to reduce
their prices in some brackets. Some competitors showed an operating
loss, while others sustained material reductions in profit. Practically
all competitors were compelled to curtail their operations by reducing
the number of their delivery routes, by reducing the number of custom-
ers served or otherwise, and one competitor discontinued its bakers’
yeast business as an indirect result of respondent’s adoption of said
price scales. , ' '

(d) From the foregoing, the Commission finds that from January
2, 1945, to March 24, 1947, respondent, in the offering for sale, sale
and distribution of bakers’ yeast of like grade and quality in inter-
state commerce, discriminated in price between different purchasers
by selling said yeast at different prices based upon the total quantity
or volume purchased monthly by the respective purchasers; that the
effect of said discriminations in price was, and has been, to substan-
tially lessen competition in the line of commerce in which respondent,
has been, and is-engaged, and to injure, destroy, or prevent competi-
tion with respondent; that said price discriminations were not made
in good faith to meet equally low prices of competitors; and that
respondent made no cost study to determine if said differentials in
price made only due allowance for differences in the cost of manu-
facture, sale, or delivery resulting from the differing methods or
quantities in which said bakers’ yeast was sold or delivered.

Par. 6. During approximately 7 months of 1945 respondent sold
bakers’ yeast to Pucillio Brothers, Inc., Boston, Mass., and delivered a
portion thereof to this firm and the balance to the nearby Lagrassa
Bakery. The total amount delivered to both each month was billed
to Pucillio at the scale price which prevailed on the combined amount,
thus resulting in a lower price to Pucillio than if it had taken delivery
enly in amounts sufficient to meet its requirements. The record shows
that this arrangement was made by a local representative of respond-
ent and was terminated by a higher official when brought to his at-
tention. Having found that sales at the regular scale of prices pre-
vailing during this period resulted in unjustified price discrimina-
tions, the Commission finds that the sale of bakers’ yeast as described
in this paragraph resulted in greater discriminations than those pre-
- viously set forth and that the effects of such discriminations are sub-
stantially as stated in paragraph 5 above.

Par. 7. (@) The record contains details of the accounts of 242 cus-
tomers of respondent which were introduced as evidence tending to
show violations of paragraph 4 of the order to cease and desist. It
appears that in 15 of these sales were made in accordance with the
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scale prices, while in 226 sales were made at prices which were below
those established by respondent’s scale of prices in existence between
January 2, 1945, and March 1946 for the volume of monthly pur-
chases by respective customers involved. Sales made below scale
prices fall in two categories: (1) Those where the customer purchased
a portion of his monthly requirements from respondent and a portion
from competitors and the price granted him by respondent was based
upon the customer’s total purchases in accordance with the respond-
ent’s established scale of prices just as though the customer’s entire
monthly purchases had been made from respondent, and (2) those in
which the customer purchased his total monthly requirements from
respondent but was granted a price below that required by respond-
ent’s established price for his particular monthly volume of purchases.
The majority of sales made by respondent at prices below its estab-
lished scale of prices falls in the first category.

(b) Most of the 226 accounts to which sales were made at prices
below those established by respondent’s scale of prices involved trans-
actions with small and medium-sized bakers in which sales were made
by respondent’s sales representatives in accordance with its instruc-
tions. It was this class of customer which was given the greatest
advantage by respondent’s price scales of January 2, 1945, and which
had previously been purchasing bakers’ yeast from respondent at
prices in excess of those paid competitors. Respondent’s sales repre-
sentatives were in effect instructed to exercise their best efforts to sell
at scale prices when possible and to deviate therefrom only where,
and to the extent, they found it necessary to do so in order to protect
respondent’s business or get new business and to permit such price
deviation only to the extent of meeting the low price of a competitor.
The evidence of record discloses that these instructions were sub-
stantially carried out. ‘

However, said instructions were initially deficient in two respects
and therefore ineffective in preventing sales at prices which deviate
from respondent’s scale prices only to the extent of meeting equally
low prices of competitors. Respondent failed to advise said repre-
sentatives as to what low price of a competitor was to be met or to
define said low price and permitted them to consider the entire monthly
requirements of a customer to be used as a basis for determining the
price to be quoted and used in meeting the undefined low price of a
_ competitor regardless of the monthly quantity actually purchased

from respondent. The record discloses numerous instances in which
respondent quoted and sold bakers’ yeast not only at prices below its
established scale prices but below the prices of competitors, particu-
larly when the monthly volume purchased by the customer is taken
" into consideration and used as a basis for determining price. In such
instances the low price of a competitor was for a monthly quantity of
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yeast far in excess of that sold said customer by the respondent. In
other instances, where respondent was already supplying the total
monthly requirements of a customer it reduced prices below its scale
for such requirements. In these instances its representatives were
advised by the buyer of unconfirmed price quotations of competitors,
and in others neither respondent nor its representatives had any
knowledge of the competitive price quotations or even the name of
the alleged potential competitor.

(¢) For more than 9 years prior to January 2, 1945, respondent
consistently sold bakers’ yeast at prices higher than those of most of
its competitors and yet retained more than 57 percent of the total
volume of said yeast sold throughout the United States. A com-
petitive situation or condition was thus established under which most
competitors of respondent could normally expect to sell and did sell
bakers’ yeast at prices slightly below those of respondent. Also,
buyers normally expected to purchase, and did purchase, said product
from respondent at prices slightly in excess of those paid most of its
competitors. Under these conditions it was unnecessary for respond-
ent to meet or match exactly a lower price of a competitor in order
to retain business or to get new business. By adoption of its price
scales of January 2, 1945, respondent overturned the conditions of 9
years’ standing and initiated discriminatory prices in many instances
lower than the prices of its competitors and thereby forced them to
lower their prices to an extent which threatened their ability to survive.
By thereafter selling below the prices thus established, in some in-
stances, respondent in fact put into effect still larger price differentials
resulting in still broader discriminations than those found to exist
under said price scale. In view of the foregoing the Commission is
of the opinion that the respondent did not in good faith meet the
equally low prices of competitors after January 1945 but abandoned
its former policy of making higher prices than its competitors for
one of underselling them on a discriminatory basis.

CoxNcLusioNn

From the foregoing, the Commission concludes that in the sale of
bakers’ yeast in interstate commerce between January 2, 1945, and
March 24, 1947, respondent has violated paragraphs (2), (3), and
(4) of the order to cease and desist issued June 15, 1939.

Commissioner Mason not concurring.



TRADE PRACTICE CONFERENCE SUMMARY

During the period covered by this volume, namely, from July 1,
1949, to June 30, 1950, trade practice rules were promulgated for nine
industries, and revised for a tenth, under the Commission’s trade prac-
tice conference procedure, which was established by the Commission
to protect the public from the harmful effects of such unfair prac-
tices as false, misleading advertising and other forms of distribution,
and is designed to bring about law observance on an industry-wide
basis through the cooperative establishment and maintenance of rules
designed to prevent unfair trade practices.

As pointed out by the Commission in its 1950 Annual Report, the
procedure is utilized by the Commission, along with its voluntary in-
dividual stipulation-agreements or procedures to encourage wide-
spread observance of the law by enlisting the cooperation of members
of industries and informing them more fully of the requirements
of the law, so that wherever consistently possible the Commission may
avoid the need for adversary proceedings against persons who through
misunderstanding or carelessness, may violate the law unintentionally,
and the objective is to utilize the best thought and voluntary coopera-
tion of all concerned in establishing rules reflecting the requirements
of law and a high standard of ethics.

Such industries, and rules applicable thereto, as thus promulgated,
include:

T he Venetian blind industry, the members of which are engaged in
the manufacture, assembly, sale, or distribution of venetian blinds or
parts or accessories for them, with aggregate annual retail sales of
blinds approximating $200,000,000, and in which the rules include a
definition of what may properly be termed a venetian blind, prohibit
misuse of the term, and of such significant terms as “custom built,”
“made to order,” and “removable slats” in describing such blinds, and
proscribe various deceptive pricing schemes and unfair methods.

The Peat industry, in which business of the industry is the market-
ing of peat products represented as suitable for any agricultural or
horticultural soil conditioning or soil improvement purpose, for use
as poultry or stable litter, or for similar uses, and in which the rules
ban various unfair methods and deceptive practices and afford in-

1Coples of the full trade practice conference rules, as promulgated for the different
Industries, and other specific information with respect to the -Commission’'s Trade Practice
Conference work, which is described in the Commission’s Annual Report, may be had on
application to the Commission.
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.dustry members guidance as to the proper use of terms such as “peat -
moss” and “moss peat.” }

The Fountain pen and mechanical pencil industry, the members of
which are engaged in manufacturing and marketing fountain pens,
‘ball point pens, dip pens, mechanical pencils, and parts of such prod-
ucts, with annual sales, at retail, aggregating $250,000,000 and in
which rules are directed to the elimination and prevention of various
types of unfair trade practices offer a yardstick to industry members
in curbing misleading advertising and cover specifically the false use
-of the terms “Iridium tipped” and “Osmiridium tipped,” and also
deal with deceptive practices with respect to gold content.

T'he Wholesale optical industry, the members of which sell cor-
rective eye glasses or lenses, with or without processing, and eye
glasses, frames, mountings, parts or accessories, the total volume of
business of which is about $147,000,000 and in which the rules promul-
gated, upon application from the industry, are concerned with clarify-
ing the interpretations of section 2 of the Clayton Act, as amended,
and cover also certain unfair methods and practices such as misrepre-
sentation, misuse of the terms “close-outs” and “discontinued lines,”
transactions below cost, commercial bribery and inducing breach of
-contracts;

The Mail-order insurance industry, in which the rules are designed
primarily to eliminate and prevent deceptive sales-promotional prac-
tices and advertising, in interstate commerce, and include such sub-
jects as misuse of such terms as “full coverage” and “hospitaliza-
‘tion”; deceptive concealment of exceptions contained in the policy;
misuse of the word “all” as applied to benefits; confusing use of dupli-
cate names for the same disease; time limitations not fully disclosed ;
deceptive testimonials; and misrepresentations that policies are espe-
-cially advantageous to a special group; ‘

The Shoe finders industry, including wholesalers of leather and
rubber shoe repair materials and other products used in the repair,
servicing, and preservation of shoes and similar footwear, with sales
amounting, in 1948, to about $100,000,000, and in which the rules are
-designed to correct such unfair practices as illegal price discrimina-
tion, misrepresentation of quality grading, defamation of competitors,
-commercial bribery, and coercing purchase of one product as a pre-
‘Tequisite to the purchase of other products;

The Candy manufacturing industry, involving all products of the
industry, excluding solid or molded chocolate products (for which a
separate set of rules is under consideration) with total sales, at whole-
-sale, in 1948, in excess of $900,000,000 and in which the rules are di-
‘rected at the correction of such specific abuses as misuse of the word
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“free,” tie-in sales, false advertising, price discrimination, and the
use of lottery schemes;

The Fine and wrapping paper distributing industry, held upon
industry application, in which the members are engaged in selling at
wholesale or distributing fine and wrapping paper products, includ-
ing writing paper, envelopes and paper boards, and in which the group
I rules are directed against the prohibition of various forms of decep-
tion and unfair methods, and eight group II rules are directed to
fostering sound business methods and the promotion of fair compe-
tition;

The Tie fabrics industry, held upon application of industry mem-
bers, including converters who produce fabrics used in the manu-
facture of men’s neckwear, and in which the rules proscribe various
forms of misrepresentation as to fiber content, color fastness, foreign
origin of fabric or design, and other unfair practices;

The Umbrella industry, having to do with the manufacture, as-
sembly, sale and distribution of various kinds and types of such prod-
ucts and parasols, in which the rules as promulgated on March 9, 1940,
were revised to include additional rules relating to misuse of the word
“free,” selling below cost, combination or coercion to fix prices, sup-
press competition, or restrain trade, fictitious or deceptive pricing, and
guaranties and warranties, together with numerous other changes
clarifying applicable requirements of laws administered by the Com-
mission,
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“Essentialub’’ motor fuel additive_ _____________________________ 1216 (7961)
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Fence controllers, electric_ - oo o _._.____ 1211, (7946), 1241 (8022)
Fertilizer, lquid_ .- . . e 1193 (7898)
“Filt-R-Stil” water purifying device_ . ... _________ 1197 (7911)
“Flasheat” electric water heating deviee.________________._______ 1232 (7999)
Floor coating . _ e 1237 (8013)
Flooring eomposition_ - - - . 1212 (7948)
“Formula A-N—1"______ ... 1228 (7989)

14K OlA” - o o e - 1204 (7928)
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Hats, MeN’S oo e e e mm oo 1220 (7973)
“Hawaiian’’ perfumes._ - o oo 1202 (7625), 1225 (7981)
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«Herter's Pheno Resin Marine Glue” - - .. 1198 (7915)
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“Hy-Trous” liquid fertilizer .. o oo 1193 (7898)
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JeWelry oo 1192 (7896), 1204 (7928), 1219 (7969)
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“Jump Boots” - 1243
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Kneeling device . - oo o oo 1235 (8009)
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TABLE OF COMMODITIES 1507

STIPULATIONS
B Page
“Linen’ e e 1239 (8020)
Linen outfits, trousseau. . __ . __ ... 1190 (7888)
Liniment_ - e 1224 (7980)
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Magazine, ‘“Opportunities Preferred’ . . _____ . _____________ 1192 (7895)
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“Marcelle” eosmeties_ _ - - . 1183
“Mary Greene Hair Coloring Cream”___________________________ 1194 (7901)
“Matilda’s Geo-Quick Hair Grower” _____________________._______ 1227 (7987)
Matbresses. .. . 1235 (8008)
Medicinal preparations.__ - ___ . ___. 1184 (7871),
1185 (7873), 1205 (7931), 1210 (7945), 1219 (7970), 1228 (7989)
Men’s suitS_ - o oo e 1201 (7921)
“Meta Chlor” disinfectant____ . ___ o ___. 1199 (7917)
Metal casket. . oo 1182 (3433)
“Metalite Plastic Metal’ __ _ _ _ e 1215 (7958)
“Meta-Suds’ detergent__ ______ o _____ 1199 (7917)
“Micro-Seal” cement-water paint_..___ .. ____________..______ 1186 (7877)
‘“Miner’s Friend"” medicinal preparation.._______________________ 1219 (7970)
“Model 106 Maxi-Shok” _ .. 1240 (8022)
Model supplies (Miniature gasoline engine)_ . _.______________.____ 1185 (7872)
“Mongol Pencils’ _ _ . oL 1242 (8027)
‘““Monoseal” metal casket____ _ _ _ ___ o ______ 1182 (3433)
‘““Moore’s Emerald Oil” _ _ _ o o___ 1224 (7980)
Motor fuel additive______ . _ . ________ e m 1216 (7961)
Motor oil “Penn-Bee’ _ _ oo 1206 (7932)
“No Roach’ insecticide . - _ _ . 1217 (7963)
Novelty merchandise _ _ __ _ _ . _ o o__ 1194 (7900)
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CNylon® e 1239 (8020)
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“Opportunities Preferred” magazine____________________________ 1192 (7895)
“Orthopediec Bed Board’ __ _ _ _ . e—__ 1209 (7942)
“Ortona” medicinal preparation. .. ___ . _._________ . .. _._.___ 1219 (7970)
Paint, waterproof ___ ___ oo 1186 (7877)
Palmolive Soap . - - el 1177
“Pearl” jewelry . oo ez 1192 (7896)
“Peda Spray Solution” and “Dispenser” . _________________.____ 1205 (7931)
Peneils_ 1242 (8027)
“Penn-Bee’” motor oil_____ _ __ __ __ __ . 1206 (7932)
“Pennsylvania’ motor oil - _ __ __ __ o __ ... 1206 (7932)
Perfumes, Hawaiian_ ___________ [ 1225 (7981), 1191 (7893), 1202 (7925)
Permanent wave kit_ ______________________ R 1189 (7887), 1190 (7890)

Petroleum produets_ . o iiiao.- 1232 (8000)
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Phonograph needles. . _ .. 1232 (8002),
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Picture frames. e 1208 (7939)
“Pikaki’” perfume._ oo 1225 (7981)
Pipes, Dr. Grabow______ e e 1193 (7897) -
PlaSt X e 1233 (8004)
Poultry feeds with “Built-In Worm Control”_____________________ 1239 (8019)
Poultry and livestock feed_ ___ . ..__ 1217 (7965)
Pullets - oo e 1191 (7892)
Pumps . e 1237 (8014)
Punchboards____. J, 1193 (7899), 1198 (7914), 1202 (7923), 1236 (8012)
“Puritan Dry Rug Shampoo” . . 1242 (8026)
Pusheards_ . _________. 1193 (7899), 1194 (7900), 1240 (8023)
Putty e 1192 (7894)
- Quilt pieces_ - .____.._ 1214 (7954), 1220 (7972)
Radiator & motor repair compound.. ..o _.___ 1222 (7976)
RN COatS . oo o oo el 1223 (7979)
“R-C Radiator and Motor Block Repair’”’ compound.. .. ._________ 1222 (7976)
Real Estate and Insurance booklet oo oo oo 1205 (7930)
Red Cross spaghetti- . 1238 (8017)
Renuzit Spot and Stain Remover________________ ... 1214 (7953)
“Resn-X" floor coating. . e 1237 (8013)
“Rest-Well Bed Board’’ - . e 1209 (7942)
RiIngS e 1223 (7978)
“Romotox’’, medicinal preparation for rheumatism, ete____________ 1185 (7873)
“Ruby” jewelry - e 1192 (7896)
Rug shampoo . - _ e 1242 (8026)
Ruby tipped phonograph needles______________________________ 1233 (8003)
Rug & upholstery cleaner___ . 1209 (7941)
Rust remover in circulating systems “Xi-Mo” _____ . ____.._. 1187 (7878)
R-V-LITE e 1241 (8024)
“Rx" cosmetic preparation______ oo 1181
“Santorized Trimiz", cement additive.___._______________________ 1185 (7874)
“Sapho’ hair preparation_____ . .o ___ 1232 (8001)
Sapphire tipped phonograph needles_________________ 1232 (8002), 1234 (8005)
“Scotch Crown’’ sweaters. . e 1188 (7884)
Sealer, metal “Serco’ - . o e 1187 (7878)
“Seconds”, men’s hats. .o e 1220 (7973)
“Serco’’, sealing product for eracks in metals_ .. _ ... ___________ 1187 (7878)
Sheets and pillow €ASES - - o o o o oo 1182 (3894)
““Sheffield”” holloware_ el 1213 (7952)
“Sho Wallpaper Cleaner” . oo 1196 (7909)
Shoe polishes and cleaners. _ . _ . o ____ 1197 (7910)
““Shokless Portable Electric Water Heater” _ . __ - ________________ 1225 (7982)
Silver plated holloware. - _ . e 1213 (7952)
Skin preparations_____________________________.____ emm—meem 1237 (8015)
08 DS o e e e 1177
Sqdium hypochlorite preparation. - - . __ 1189 (7886)
U8OIAer” - e .- 1218 (7968)

Spaghetti produets_ - . e 1238 (8017)
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HSterling’ o e 1219 (7969)
Storage bags oo - oo oo 1203 (7926)
“Sulphur-Lanolin-Castor treatment for Hair and Scalp, Henry’s”___ 1184 (7870)
“Sunny Sol”, sodium hypochlorite preparation_ . _______________ 1189 (7886)
Super Suds_ - -______ e e 1177
“Surplus” watches. . o o e 1226 (7985)
Sweaters, “Scoteh’ - e 1188 (7884)
Synthetic sapphire tipped phonograph needles_.___ ... .. _____ 1233 (8003)
Table, children’s_ . 1190 (7889)
“Tasty-Dinner Dog Food" . _ .. 1189 (7885)
Television receiving sets__ e _ 1226 (7984)
Theology, correspondence courses in_________________________._. 1207 (7935)
308 Hair Preparation” - _ . oo 1218 (7967)
T8 e e e e e mecceceean 1209 (7940)
Tires and tubes, automobile, used________ .. ____ 1203 (7927)
“Toni Home Permanent Creme Cold Wave Kit, The” . ____________ 1190 (7890)
Traveling bags_____________ U 1218 (7966)
Trees, @Vergreen . _ .. . oo 1204 (7929)
“Trimix”’, cement additive___ . . o _____ 1185 (7874)
“Trio Triple Gum’ - _ e 1215 (7957)
“Trousseau Linen Outfits’ e o__ 1190 (7888)
Undertakers’ supplies - - e 1207 (7936)
“U-Wav-It Home Cold Permanent Wave Kit” ____ . _________.____ . 1189 (7887)
Vacuum cleaners, rebuilt_ - - ___ L ___._ 1206 (7933)
Vanity chests, mirrored. _ _ . ___ o _________. 1188 (7883)
CVarnish_ e 1233 (8004)
“Vermont Maid Syrup’ - - o e 1213 (7951)
“Vita-Fluff Custombuilt Cream’ _ __ _ _ _ o _..__ 1234 (8007)
Vitamin and iron preparation._ _ . ______ ... 1217 (7964)
Vitamin animal feed supplement_._____________________________. 1217 (7965)
Wallpaper cleaners.__..__. 1194 (7902), 1195 (7903), 1195 (7904), 1195 (7905)
1196 (7906), 1196 (7907), 1196 (7908), 1196 (7909)

“Walvet’” wallpaper eleaner_ .. _______________________________ 1196 (7906)
Watehes o e 1223 (7977), 1226 (7985)
Water Demineralizers - - - - e 1212 (7949)
Water heating, device, electric- 1225 (7982), 1231 (7998), 1241 (8025), 1242 (8028)
Water purifying device_ - e 1197 (7911)
Wearing apparel, women’s.____________________________________ 1200 (7918)
“Weld”, Solder o e e 1218 (7968)
“Whitehouse’’ wallpaper cleaner..._ . ___._.____ R 1196 (7907)
Window materials_ . . e 1241 (8024)
Witeh Hazel . o e eeeea 1200 (7920)
Women’s garments_ e 1239 (8020)
Women’s wearing apparel. o ___.. - 1200 (7918)
Y eastex’ e 1217 (7965)

“Zyrone’ medicinal preparation. . __ .. _ o . __ 1217 (7964)
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If truth of misrepresentations insisted on as requiring desist order. .. 279, 706
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Adjustments, delaying or withholding. (See Delaying or withholding,
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volved in dismissal of complaint.________ . ____ 1164
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PIICe) - - e 404
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Earnings or profits___ . ______ 1
Terms and conditions_ _______ .. _________________ 367
Ailments and symptoms_______________________.___ 162, 346, 579, 920
Business status, advantages or connections—
Bonded business___ - . . 454
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Connections _ _ _ _ e 967
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1 Covering practices in cease and desist orders. For index by commodities involved rather than by prae-
tice, see Table of Commodities. References to matters involved in vacating or dismissing orders are in-
dicated by italics.
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Prices. - oo e 107, 253, 694, 774
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Functional effectiveness.___ ____ .. 64,
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by additional words_____ _._.___. e e 542

Arrangements and connections with others. See Advertising, etc.; Assum-
ing or using, etc.; Misrepresenting business status.



1514 FEDERAL TRADE COMMISSION DECISIONS

.DECISIONS AND ORDERS

Page
Assuming or using misleading trade or corporate name:
As to—
Dealer being— -
Laboratory - - - ___. 244
Manufaeturer_ . ____ . __________ 25, 263
Fictitious collection ageney. - _______________ [ 643
Government approval of product..__________________________ 542
Government connection_ - - _________________________________ 542
Individual or private business being—
Institute. - - o ____. 321
Research Foundation. . _____________________________ 321, 558
School . - o o . 454
Nature of business__________ . ___________________________ 263
Personnel or staff_ o ______.._ 454
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substantial diversion of business._ ... ____________________ __ _. ... 8A1
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Cigarettes:
Food and Drug Administration tests show great variation of nicotine
content i - . e —— e 706
Length as increasing rather than lessening nicotine and tarry sub-
stances entering mouth_.________ ... ________.____ 735
Nicotine content of tobaccos used in, as varying greatly . ____._____ 735
No known process by which nicotine content may be reduced....._-. 706
Not practically possible for manufacturers to maintain consistency
of nicotine, tar and resin content in._ . o . ______ 735
‘Respondents’ substantially same as competitors’, as stipulated. .- 706
Cigarettes, smoking of:
Adverse action upon energy and endurance of athletes___ . _____.___. 706
Advertising claiming beneficial or not injurious, as deceptive. ... ... 706
As throat irritant_ .- - e 706
Cannot possible create energy - - - oo v oo 706
Has no uniform effect upon blood sugar level. . . . ooocooooo____ 706
May afford temporary relaxation to addicts. ..o 706
Not physiologically beneficial - _ -~ - - o oenn 706

Physiological effects upon digestion as harmful . ... _.__-- 706
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Cigarettes, smoking of—Continued
Physiological effects vary with individual_______________________._
‘When excessive, will not be soothing, comforting or restful __________
Claiming indorsements and testimonials falsely or misleadingly:
As to or from—
Dentists, generally___ ..

Food and medical authorities_ . - __ . ______________ ‘

Hospitals. .o e
Truth of signers’ statements_ ... ___________________l____
Clayton Act, violations of. See Dealing on exclusive, etc.; Discriminating

in price.

‘Coercing and intimidating:
Competitors—
By threatening infringement suits not in good faith or justifiably_
Suppliers and sellers—
To accept price-fixing, licensing program_ __ __________________
Collection agency, fictitious: operating. (See Advertising, etc.; Assuming,
ete.; Misrepresenting business status.) -« - _______________
Combining or conspiring:

To—

Fix prices and hinder competition—

Through—

Agreeing upon—

Prices, terms and discounts. . ___________________

Trade-in allowances and prices. . - . ______.
Cutting off supplies of competitors by—

Buying entire output of manufacturers._._.._....

Charging independent dealers consumer prices.___
Dividing territory _ - oo e eeeae
Exchanging present and future price quotations______.
Exchanging statisties_ . _________..
Fixing, observing and enforcing dealer resale prices____
Freight rate books_ . . ...
Future sales contracts and delivery undertakings_._...
Meetings - o o oo e
Policing deviations from pricing and selling practices__.
Price filing . e
Refusing to sell to nonmembers_ . __ . _____ . __......
Selling on identical delivered price basis. .o cooocecooo.
Standardizing product and specifications._____________
Uniform bidding to Government units. . _ .. ______.____
Uniform contracts._ - e

Monopolize production, purchase and sale—

Through—

Localized price eutting . - - - .ol
Specifications designed to exclude competitive products.

Sell products deceptively . - oo eme—a

162
643
361
706

193

193

643
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Page

Comparative data or merits of product, misrepresenting as to. (See Ad-
vertising, ete.; Disparaging, ete.; Misrepresenting directly, ete.)_____.  90,"
162, 253, 263, 279, 296, 568, 643, 706, 735, 853
Competition in candy trade such that discrimination may result in sub- .

stantial diversion of business_ . ____________________________ 861
Competitive effect, absence of requisite, as involved in dismissal of price '
discrimination complaint . _ _ - e 1069

Competitive products, mlsrepresentmg as to. (See Advertising, ete.; Dis-
paraging, etc.; Misrepresenting directly, ete.) - - oo - - 147, 149, 162, 643

Competitors and their produects, misrepresenting as to. (See Advertising,
etc.; Disparaging, etc.; Misrepresenting directly, ete.)_. 90, 147, 149, 162, 482
Competitors: harassing. (See Enticing away employees, ete.; Inducing
breach, ete.; Interfering with competitors, ete.) - . o oo oo _ - 532
‘Complaint dismissed: (See Also Charges of complaint.)
As to named respondent but not against same corporation as member

Of & ClaSS _ o e ceccceeema 404

As to officers not exercising substantial degree of authority.._...___ 437

As to partner severing connection prior thereto__________.._____._ 626

For lack of evidence of violation of sec. 2 (d) Clayton Actow_oeeooa 404
Complaint, motion for recall of, and consideration of matter involved on

industry-wide basis . . . e eccemmaae= 1122

Complaints, multiple charges and surplusage as involved in dismissal of
price discrmination.
‘Composition of product, misbranding under Wool Products Act. (See
Advertising, etc.; Misbranding, etc.; Neglecting, ete.)_______ 855, 952, 1073
‘Composition of product, misrepresenting as to. (See Advertising, etc.;
Disparaging, etc.; Misbranding, etc.; Misrepresenting directly, etc.; Us-
ing misleading, €tC.) - - o oo oo 133, 147, 149,
255, 263, 279, 296, 337, 361, 367, 579, 706, 735, 767, 786, 794, 800, 920
Concealing or obliterating law required and informative markings:

Through—
Removing and multilating stamps in violation of Wool Products
At e 800
Condition of product, misrepresenting as to. (See Advertising, etc.) ... 107
Connections, misrepresenting as to. (See Advertising, etc.; Misrepre-
senting business status, ete.) -« oo oo eamea—aa 967

“Consignment contracts’’: .
Paying unlawful brokerage through use of purported. (See Dis-

criminating in Price.) oo oo oo cccem————ea 437, 467
Use in paying unlawful brokerage as not changing real nature of
ransSaACtioN - — o o o e e e m— e 437, 467
Consumer classification, discriminating, as alleged, through. (See Dis-
eriminating in Price.) oo oo oo oo e mceam oo 1069
Consumer prices, charging dealers. (See Combining, etc.; Cutting off
competitors’ supplies.)_ - -~ e —m————m——————m— s 482
Contents of product, misrepresenting as to. (See Advertising, etc.; Mis-
branding, €t€.) - -« oo oo oo oo e e e e 223, 337
Contractors or “applicators”, discriminating in connection with so-called.
(See Discriminating in Price.) - - o oo oo oo imeeeeeee e 379
Contracts, uniform: as incident to price-fixing undertaking. (See Com-
bining, €te.) <o cec e o e e e e eemmmmmmcmmmmmemmmm———mmmmem 1114

Contracts with or orders of customers, inducing breach or cancellation of.
(See Inducing breach, €te.;) oo oo oo oo mem 532
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Page
Cooperation policy with other agencies, as concerned in dismissal of com-
plaint involving jurisdiction also under Insecticide, Fungicide and
Rodenticide Act. - . 1020, 1111, 1181
Corporate name, use of word “formerly,” in connection with, disapproved,
but permitted for limited time__ . _________ 321
Corrective action, motion for, on industry-wide basis and recall of com-
Plaint e e 1122

Cosmetic or beautifying qualities of product. (See Advertising, etc.)_ 64, 321, 447
Cosmetics and toilet preparations industry; proposed trade practice con-
- ference rules for, as concerned in denial of motion for corrective action

on industry-wide basis_ _ _ - e 1122
Cost studies: principle of ‘‘de minimis’ as involved in, and unjustified price
differences . - o e 998
Coupon books, discriminating in price through. (See Discriminating in
P, ) oo o e - 829
Cumulative quantity rebates, discriminating in price through. (See Dis-
eriminating in Price.) . oo o o e 632
Custom made, falsely claiming product as. (See Advertising, etc.; Mis-
representing business status, ete.) ... oo oo _____ 11562
Cutlery, English: public preference for. ... .. _____.__ 755
Cutting off competitors’ access to customers and market:
Through— )
Exclusive dealing contracts with distributors.. .. _._______._____ 861
Cutting off competitors’ supplies: '
Through—
Buying up entire stocks of manufacturer-suppliers. _.__.__.___.. 482
‘Charging dealers consumer prices on supplier stoeks____________ 482
Refusing to sell to nonmembers__ . __ . ____________._______. 482
Dealer misrepresenting business as:
Manufacturer. - - o2 25,337, 574, 643, 1152
Laboratory - - - e 244

Dealing on exclusive and tying basis in violation of:
See. 3, Clayton Act—

Discounts and rebates conditioned on exclusive purchasing___.__ 123

Exclusive contracts and practices - - oo oo wmo e 861
Sec. 5, F. T. C. Act—

Buying manufacturers’ output on excluding conditions_ _._..._. 482

Deceptive offers. See Offering deceptive, etc.
Delaying or withholding corrections, adjustments or returns:

Through—

Failing to acknowledge and act on complaints__._____.______._. 58
Delivered price basis: selling on identical. (See Combining, ete.). ___... 1114
Delivery undertakings and sales contracts, future: combining to fix prices

and hinder competition through. (See Combining, ete.) .o ... 1024
Demand or business opportunities, misrepresenting as to. (See Adver-

tising, ete.; Offering deceptive, €1€.) w oo o oo e o e 454
“De minimis”, principle of as involved in cost studies and unjustified

price differences. . e eeaam 998
‘Dentists’ indorsement of product, misrepresenting as to. (See Adver-

tising, ete.; Claiming, ete.) oo oo oo oo e 162

Deodorant qualities of product, misrepresenting as to. (See Adver-
tisIng, €tC.) o o oo e e 64
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. Page
Department stores, discriminating as to. (See Discriminating in
o3 0 (=) J IRt 1016
Depiction of office building, using misleading: charges of complaint dis-
missed as t0_ - - - e 152
Designations given purchasers, functional: as not controlling in discrimi-
nation proceeding if competition established among them__________.__ 379
Direct buyers; paying illegal brokerage to. (See Discriminating in price)._ 10,
116, 967
Direct dealing saving, misrepresenting as to. (See Advertising, etc.; Mis-
representing business status, ete.) . _._.__. 1152
Directions for use of depilatory, as affording reasonably safe basis_______ 1077
Discontinuance of practice: .
Charges dismissed on basis of, prior to issuance of complaint._______ 774
Issuance of order notwithstanding._ . ______________ 116, 279, 706
Discount offers, discriminating in price through. (See Discriminating in
PTECE.) - o e e - e e e 1041, 1061, 1064
Discriminating in price, in violation of sec. 2, Clayton Act—
Allowances for services and facilities 2 (d)
“Prestige’’ customers. . oo 1189, 1170
Savings, miscellaneous, as basis for_ . __ . ___________ 1041, 1061, 1064
As alleged - - - o e 1015
Brokerage payments and acceptances 2 (c)
““Advertising allowanees” __ . .. . . 404
Buyers, generally__ .. __________________ 10, 116, 967, 1041, 1061, 1064
“Consignment contraets” . . ____________ 437, 467
Contract service fees to buyers’ corporation__ ... ____________. 404
Group buying intermediaries._ . - .o 404
Charges and prices generally 2 () ... __ . _____________ 75, 100, 998, 1041
Allowances_ - . ___l___ 1041, 1061, 1064
Automatic vending machine operators__.__._____.____ 1041, 1061, 1064
Branch store system _ - e 998, 1015
Chain stores_ . . e 634, 998, 1087
Consumer elassification_._ _ - 1069
Contractors or “applicators’ . _ __ ____ o __.__ 379
Cumulative annual quantity rebates. . . ___________________.__ 632
Department StOTeS_ - - - oo o oo 10156
Discount offers_ . _ e~ 1041, 1061, 1064
Free deals_ . _ o 1041, 1061, 1064
““House accounts’’, department stores and small chains_________ 1016
“Jobbers’ discounts’ to chain stores.. .. _____________ 632
Mail order houses._ _ - . e 998, 1015
Premium offers_. ... SR 1041, 1061, 1064
Rebates_ el 1041, 1061, 1064
Retail ehains____ _ e 1016
Furnishing and contracting to furnish services or facilities 2 (e)
Chain stores_ _ . .o e 1041, 1061, 1064, 1087
“Prestige’”’ customers_.____ o _______ P 1139, 1170
Inducing and receiving diseriminations 2 (f)___ ... 861
“Multi-Million Dollar Profit-Sharing plan’’ coupon books.._..__ 829
Disparaging or misrepresenting competitors or their products:
Competitors— , ‘ ,
Reliability and standing._ . . . 482

Solvency and financial responsibility ______ oo 532
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Page
Disparaging or misrepresenting competitors or their products—Continued
Products— ’
Comparative merits__ .. _______________ 90, 147, 149, 162
Composition . o_. 147, 149
Performance - oo. 147, 149
Qualities, properties or results—
Cleansing. - . e 147, 149
Medicinal, healthful - - _ . _____ 532
Quality . 147, 149, 482
Results oo il 147,149
Safety_ e 147, 149, 643
Dividing territory in price-fixing program. (See Combining, ete.)_______ 482
Doctor’s part in product, misrepresenting as to. (See Misbranding, ete.;

Using misleading, ete.) - - - - oo- 361
Domestic: foreign products lacking marking accepted as________________ 847
Durability of product, misrepresenting as to. (See Advertising, etec.;

Misrepresenting directly, ete.) o oo ______._. 263, 279, 296, 568.
Earnings or profits, misrepresenting. (See Advertising, etc.; Offering

deceptive, ete.; Securing agents, ete.) - - - _________________ 1, 454, 817
Economic conditions, change in, as involved in dismissal of price dis-

crimination complaint____ _ ________________ L _______ 1139
Economizing qualities of product, misrepresenting as to. (See Adver-

tising, ete.) - o . 279, 643
Employees of competitors, enticing away. (See Enticing, ete.}________._ 532
English coat of arms: sanction of unauthorized use would ignore spirit

of International Convention of 1934_ . _ __________________________.. 755-
Enticing away competitors’ employees—

Through—
Circulating false and disparaging statements__________________ 532
Offering financial and other advantages_____.________.________ 532
Evidence: i
Greater weight of, as involved in dismissal of complaint. ______ 1144, 1152
Views of scientific witnesses as outweighing evidence to contrary_.._. 179
Weight of, as failing to sustain charge of lack of safety of cosmetic
preparation. _ e ooa-. - 1077
Weight of as not sufficient to sustain charge of price conspiracy and
IMONOPOlY o e 1114
Exclusive dealing in violation of:
Sec. 3, Clayton Act. (See Dealing on exclusive, ete.) .. _________ 123, 861
Sec. 5, F. T. C. Act. (See Combining, etc.; Dealing on exclusive,
@66.) - oo e R I 482
Exclusive dealing contracts with distributors, cutting off competitors’

access to market through. (See Cutting off, ete.; Dealing on exclusive,

€1C.) e e 861
Expert testimony: as refuting alleged lack of safety of depilatory prepara-

12 o5 o U AU 1077
Export-import, misrepresenting business as. (See Advertising, ete.;

Misprepresenting business status) ... _________ 671
Facilities and services, discriminating as to, as alleged. (See Discrimi-

nating in price) . . . ool ___. 1041, 1061, 1064, 1087, 1139

Failure to make material disclosure. See Neglecting, ete.
Failure to reveal ingredients of hair dye as not constituting false advertise-
ments bv reason of potential danger__.__ . .. e 936
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Page
False advertising. See Advertising falsely, ete. )
False advertising: innuendos and suggestions as involved in_____________ 920
False trade name: contradicted rather than qualified by additional words__ 542
Federal agencies, Commission policy of cooperation with, as concerned in
dismissal of complaint involving jurisdiction also under Insecticide,
Fungicide and Rodenticide Aet____ ______________________ 1020, 1111, 1181
Federal Communications Commission; misrepresenting certification by.
(See Advertising, etc.; Misrepresenting business status.) o oo ___..___ 817
Federal Trade Commission Act, unfair methods of competition, etc., in
violation of. See Unfair methods, etc.
Fire-resistant qualities of product, misrepresenting as to. (See Advertis-
Ing, €1C.) - o o o e 82
Food and Drug Administration tests of cigarettes show great variation
of nicotine content . e 706
Foreign, misrepresenting domestic product as. (See Advertising, ete.,
Misbranding, ete.) - el 39
Foreign properties and rights, misrepresenting as to. (See Advertising,
ete.; Misbranding, ete.) - - - o - 755
Foreign origin: lacking marking as to, products accepted by public as
domestiC. - e 847
Foreign source of product, failing to mark as to. (See Neglecting, etc.)... 847
“Formerly’’: use of word, in connection with disapproved, and following
new, corporate name, permitted for limited time o o_oo__.._____ 321
Free deals, discriminating through__________________________ 1041, 1061, 1064
“Free’’, misrepresenting goods as. (See Advertising, etc.; Offering unfair,
€€, o o o e 133, 367, 682
Freight rate books: use of as incident to price fixing undertakings. (See
Combining, etC.) - - o o o e 1114
Functional designations given purchasers: as not controlling indiscrimina-
tion proceeding if competition established___.__ . __________ 379
Furnishing means and instrumentalities of misrepresentation and decep-
tion:
Through— ‘
Supplying misleading reports re competitive produets_.__._.___ 147, 149
Future price quotations, exchanging. (See Combining, ete.)_-_______.___ 482
Future sales contracts and delivery undertaking: Combining to fix prices
and hinder competition through. (See Combining, ete.) .. .______ 1024
Government indorsement or approval, misrepresenting as to. (See Adver-
tising, etc., Assuming, etc., Misrepresenting business status).__._._. 542, 817
Government connection, misrepresenting as to. (See Advertising, etc.;
Assuming, etc.; Msirepresenting business status) oo oo ... 542
Group buying intermediaries, paying allowances to and through, unlaw-
fully. (See Discriminating in price) - - - o eaao- 404
Guarantees, misrepresenting as to. (See Advertising, ete.; Offering unfair,
€1C.) e o e i ememmm 694
Gum trouble: preponderant weight of dental opinion as to-_._____._..___ 162
“Hand carved”, misrepresenting product as. (See Advertising, etc.)..__ 133
Harassment of litigants in needless reiteration through cumulative evi-
dence should not be countenanced to establish factual basis for order__ 861

Healthful qualities of product, misrepresenting, as to. (See Advertising,
ete.)

History of Business, misrepresenting as to. (See advertising, etc., Mis-
representing business status) _ oo oo oo e e cemcmmeeoo 454, 817
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Page
History of product, misrepresenting as to. (See Advertising, etc.; Mis-
branding, ete.) - - . __. 133, 223, 263, 279, 643, 671
Hospitals’ indorsement, claiming falsely. (See Claiming, etc.; Using
misleading, ete.) . eeao_ 361
“House accounts’’, discriminating as to. (See Discriminating in price)__. 1015
Identity of—
Business, misrepresenting as to. (See Advertising, etc.; Misrepresent-
ing business status) . - - . .. 967
Product, misrepresenting as to. (See Advertising, etc.; Misbranding,
@1, ) - o e - 223
Illuminating qualities of product, misrepresenting as to. (See Advertis-
1N, €1C.) - - o e 133
Imported, misrepresenting domestic product as. (See Advertising, etc.;
Misbranding, ete.) - - - e 755, 1162
Individual or special attention rendered clients, misrepresenting. (See
Advertising, ete.; Offering deceptive, ete.) - . . _____________ 454
Indorsement or approval of product, misrepresenting as to. (See Adver-
tising, etec.; Claiming, ete.) ..o o ____ 162
Inducing breach of competitors’ contracts with customers:
Through—
Circulating disparaging statements concerning competitors_____ 532
Offering credit for part payments made competitors___________: 532
Industry-wide basis, motion for recall of complaint and corrective action_._ 1122

Infringement suits, threating, not in good faith. (See Coercing, ete.)___» 193
Insecticidal qualities of product, misrepresenting as to. (See Advertising,

€bC. ) 313, 671
Insecticide, Fungicide, and Rodenticide Act, as vesting primary jurisdic-

tion in Secretary of Agriculture, and dismissal of complaint.. 1020, 1111, 1131
Interfering with competitors and their goods:

Through—
Instigating unfounded law suits. . - __ . __________________._.____ 532
Intermediary, group buying: Paying unlawful allowances to and through.
(See Discriminating in priee) - - . 404
International Convention of 1934, as prohibiting unauthorized use of
English coat of arms, or simulation, with words “Made in U. 8. A”__._.. 755
Innuendoes, as involved or considered in appraising advertising. ... _..___ 920
Intimidating. See Coercing and intimidating.
Iron, lack of, as responsible for anemia and other ailments___.____.__.____ 920
Job and employment opportunities, misrepresenting as to. (See Adver-
tising, etc.; Offering unfair, ete.) .- _.___ 454
Job guarantee and employment service, misrepresenting as to. (See
Advertising, ete.; Offering unfair, ete.) ... __________ 817
“Jobbers’ discounts” to chain stores, discriminating in price through.
(See Discriminating in priee.) - - . 632

Labeling products falsely. See Misbré,nding or mislabeling.
Laboratory, dealer misrepresenting business as. (See Advertising, etc.;

Assuming, ete.; Misrepresenting business status.)_.________________ 244, 643
Law suits, instigating unfounded, against competitors (See Interfering,

€. ) oo e 532
Licensing unpatented products unlawfully. (See Using patents, ete.)._.. 193
Limiting distribution to member channels. (See Combining, etc.)_______ 482

Localized price cutting to restrain and monopolize trade. (See Com-
hinino ete) . .. 1114
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. Page
Location of business, misrepresenting as‘to, (See Advertising, ete.; Mis- -
representing business status, Misrepresenting directly, ete.).._.____._ 574, 967
Lottery devices, selling in commerce. (See Aiding, etc., Using or selling,
€bC.) - o e e mmmemm e 1, 18, 25, 682, 808, 984
Lottery devises or schemes, using or furmshmg, as alleged __________ 1096, 1106
Lottery schemes:
Desist order in case of disclaimers, including words “or due to such
design may constitute’ - __ __ L ___.llo__._.__ 46
Desist orders should be sufficient to enjoin use of merchandise plans
~including disclaimers._._ . __ i ___ 47
Only differences between orders of Courts and Commission involve
construction of language._ - _ . . ... 47
Remedy not intended to reach plans free of lottery element but”
which could be corrupted so as to be used therewith_ . ____________ 47
Type of order adopted in 1942 intended to apply only to plans which
might be used as lotteries, due to manner of packaging merchandise._ 47
Lottery schemes with disclaimers: remedy should reach varlatlons which
lend themselves to operation of lottery._ . ______ .. __________________ 606
Mail-order business, small individual: misrepresented as school. See
Advertising, ete.; Assuming, etc.; Misrepresenting business, ete.) . _____ 454
Mail order houses: diseriminating in favor of. (See Dlscrxrnmatmg in. -
PriCe.) oo ool kil 998
National: Cost studies re discounts to____________________________ 998
Discriminating as to. (See Discriminating in price.) .. __._______ 1015
Maker of product, misrepresenting as to. (See Advertising, etc.; Mis-
branding, etc.; Using misleading, ete.) . _____________ 223, 553, 910
Manufacture or preparation of produet, misrepresenting as to. (See Ad-
vertlsmg, ete.; Misbranding, ete.; Using misleading, ete.) .. ... ______ 39, 133,

215 223, 361, 397, 568, 694, 735, 853, 910, 1152
Manufacturer, dealer misrepresenting business as. (See Advertising, ete.;
Assuming, etc.; Misrepresenting business status)._ 25, 263, 337, 574, 643, 1152

‘“Massage’’: Meaning of word as used by dentists______________________ 162
Medical expert testimony: as refuting alleged lack of safety of depilatory
preparation. _ . 1077
Medicinal qualities of product, misrepresenting as to. (See Advertising,
ete.; Using misleading, ete.) - . _____________________. 162, 255,

321, 346, 388, 447, 558, 579, 643, 836, 853, 898, 920, 936

Meetings: As incident to price fixing undertakings. (See Combining, ete.) 1114
Middleman, false claim of eliminating and of saving through direct deal-
ing, misrepresenting as to. (See Advertising, etc.; Misrepresenting

business status) - - - - - - oo oo 11562

Misbranding or mislabeling:
As to—
Business status, advantages or connections—

Connections—

British Royal Warrant Holder. .- ______________.____ 755

Composition of produet- . - ... 361

Wool Products Labeling Act_____ 767, 794, 800, 855, 952, 1073

Contents of produet- - - - ... 223

History of produet.__ . _ . __._ 223

Identity of produet. _ . ... 223

854002—52——99
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Misbranding or mislabeling—Continued
As to—Continued :

Indorsements— :

Hospitals. . . e 361
Manufacture or preparation of product ... ____________ 39, 223, 568

DoCtOr_ - e 361
01d or second-hand product being new_ _ _____________________ 223
Properties and rights—

Foreign . . - e 755
Qualities or properties of product—

Anti-freeze_ o o e 49

Water-proofing_ - . ..o 152
Scientific or other relevant facts. . __ ... 568
Source or origip of product—

Domestic product being imported.__.________________._.._ 755

MaKer._ - - o e 223, 553, 910

Place—

Foreign in general . ____________ . ... 39
‘Wool Products Labeling Aet_ . _______________ 800, 855, 952
Misrepresenting business status, advantages or connections:
As to— :

Afithorized distributor_ - - . o oo 454, 967
Bonded businesS . - o - oo oo e m e 454
Branch offices. - e 574
ConneCtiONS - & & o e 967
Dealer being—

Chemical concern or engineers. .. . oo oooooonaoo-o 263

Laboratory - - o oo e 244, 643

Manufaeturer . - _ . _ oo 25, 337, 574, 643, 1152
Direct dealer saving . - . - oo 1162
Fictitious collection agency - — - -~ e 643
Government connection . - - - - 542
Government indorsement or approval_ _ . __ . ___ .- .- 542

Federal Communications Commission_________ ... 817
History of business_ - - oo oo 454, 817

Export-import - - _ - e 671
Identity. .- _-._ e 967

Individual or private business being educational, religious or re-
search institution—

Tnstitute - - _ - o e 321

Research foundation _ _ e ieeee—eas 321, 558

SEho0] - _ e 454
L0CatION - - - o e 133, 574, 967
Nature of business - - - - - o e 263
Organization and operation_ ________ o 967
Personnel or staff o aeaa 253, 263, 454, 643
Plont or equipment . - . e eoammeaeeo 454
Qualifications . - . . aeaa- e eeae 671, 817
Reputation, suceess or standing_ - - oo 817
Stoek, product or Serviee - oo e - 107
Time in DUSINESS - - - - e m e 671

Unique nature of business_ - - - oo oo e 967
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Page
Misrepresenting directly or orally by self or representatives:
As to—
Business status, advantages or connections—
Branches _ - o e mmcm—m——————— 574
Dealer being manufacturer o oo oc e aoo 574
Location - - - e e c e ccmmcmemmmmm—m————— 574
Personnel or stafl o .o meememmam oo 253, 263
Comparative merits of produet_ .o oo 147, 149, 253, 568
Competitive Produets - - o oo oo oo maeaeeaeon 147, 149, 643
Competitors and their products._ _ . we o oo iccaiecnen 532
Individual’s special selection or situation._ . oo oo-oo_ 253
Old product being new._ _ e imeeemeammemcmmmoen 253
PriCes - e e emcmcmcmmmmemmmm——————————— 253
Qualities or properties of product—
Durability . o - oo e ———— e 568
Medicinal, therapeutic, remedial and healthful . ...______ 532
Scientific or other relevant facts. ..o cccecoamomanaaaa 532, 568, 643
Source or origin or product— )
MaKer - - e e e m i ———m—m—————— 553
Special or limited offers. - - - mimmmaccmme o memmmeoas 253
Success, use or standing of product. - - oo e i anoes 253
Terms and conditions . o oo oo oo mcmammmmmmmmmaeoaoe 532
eSS e mmme e m e mm—m— e memmmmmmmm—m—mm——mae 568
Misrepresenting prices:
As to—
Exaggerated, fictious being regular. .o comomoaaon 253
“One-Cent Sales’ o e 774
Retail being wholesale____._ b e e e m e —————— 107
Usual being special redueed._ - oo noomoo e 253, 694
Monopolize trade, combining to. See Combining and conspiring.
Monopoly: evidence as not sufficient to sustain charge of_____________.. 1114
Moot: question at issue as hecome, as involved in dismissal of complaint.. 1152
“Multi-million dollar profit-sharing plan” coupon books, diseriminating
through. (Sec Diseriminating in priee.) oo oo 829
Multiple charges in price discrimination complaints as involved in dis-
| missal Of - - - e 1041, 1061-1064
Name of product, using misleading. (See Using misleading, etc.)-— .- 49,

152, 361, 388, 568
Nature of:

Business, misrepresenting as to. (See Advertising, ete.; Assuming,

ete.; Misrepresenting business status) - - oo oo omomimmeoneoo 263
Product, misrepresenting as to. (Sce Advertising, ete.; Using mis-
leading, ete.) coocoomoo e 133, 263, 279, 296, 671, 682, 786, 1032
Neglecting unfairly or deceptively to make material disclosure:
As to—
Composition of product—

Wool Products Labeling Act-_ .- 767, 794, 800, 855, 952, 1073
New-appearing produet being old or secondhand. ... 107, 626
Qualities or properties of produet—

ANti-TreEZE _ - - - o e 49
Safety___-___ e e 179, 244, 388
Source or origin of product—

Foreign being domestic oo oo oo mmomoca e 847

Woo! Praduets T.aheline Aet {ON K|KKER
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Page
New-appearing product being old or used, neglecting to reveal. (See
Neglecting, €1C.) oo oo oo 107, 626
Nicotine: '
No known process which it may be reduced in cigarettes_.___.____. 706
Not a therpaeutic agent_ - 706
Not practically possible to maintain consistency in cigarettes._._.__. 785
Nondisclosure, deceptive. See Neglecting, ete.
Nonfading qualities of product, misrepresenting as to. (See Advertising,
10, o oo o oo e 263, 279, 296
“Notice to purchasers’: as not sufficient to cure lottery merchandising
scheme . - e S 808
Obliterating law-required marking. (See Concealing or obliterating, ete.). 800
Offering deceptive inducements to purchase. (Seealso Unfair methods, ete.)
Through representing or offering, falsely or misleadingly—
Barnings of graduates_ .- o oo 454, 817
Tree g00dS oo o o e 133, 367, 682
GUAarantees - - o o e e - 694
Individual’s special selection or situation_ - . ______ ... 253
Jobs and employment. .- o e 454, 817
Limited offers or supply - - - - - oo oo eeea 253"
Offers deceptively made and avoided_ .. o _____ 694
Opportunities in product or serviee _ . ... ... 454
Premiums and premium offers_ . oo 367
Returns and replacements_ - _ e 694
Sample, offer or order conformanee .- .o ooooooooooaoao- 58, 107
Special or limited offers_ _ - o 694
Terms and conditions_ - - _______._ 367, 532, 643, 817
“One Cent Sales’ - e 774
TUndertakings in general - __ - 454
Office building, depicting misleadingly: charges of complaint dismissed
A8 O o e e SN 152
01d product being new, misrepresenting as to (See Advertising, ete.; Mis-
branding, ete., Misrepresenting, directly, ete.; Neglecting, ete.) .- 107,

223, 253, 910
“One-Cent Sales’”, misrepresenting prices through advertising. (See

Advertising, ete.; Misrepresenting prices, ete.; Offering unfair, ete.)-.-.. 774
Opportunities in product or service, misrepresenting as to. (See Adver-
tising, ete.; Offering, ete.) o e 454

Oral misrepresentations by self or representatives. See Miérepresenting

directly, etec.
Order of Commission not as stringent or broad as that which respondent

agreed to in stipulation____ e 861
Orders for merchandise: percentage of push card advertising literature

Teceived . - e 682
Orders of customers: inducing cancellation of. (See Inducing breach, etc.). 532
Orders, misrepresenting conformance to. (See Offering unfair, etc.).--- 58, 107
Organization of business, misrepresenting as to. (See Advertising, ete.,

Misrepresenting business status) - - oo oo e 967

Origin or source of product, misrepresenting as to. (See Advertising, ete.;
Misbranding, etc.; Misrepresenting directly, etc; Using misleading,
€bC.) oo e o e 39, 133, 223, 755, 910

Passing off product as another’s. o eanea 553
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Pago
Patent rights, using unlawfully in puce—ﬁ\mg progra,m (See Using
patents, ete.) oo _______. 193
Peat industry, trade practice conference rules for: acceptance of as in-
volved in dismissal of complaint___________.___________________ 1162, 1168
“Perma Plastic”:
“Exterior,” ‘“Interior,” etc., charges of complaint as to, not sustained
in eertain respects_ _ . _____ 296
Personnel or staff, misrepresenting as to. (See Advertising, etc.; Assuming,
ete., Misrepresenting business status, Misrepresenting directly, etc.)... 253,

263, 454, 643
Pimples: stipulations that they disappeared following use of preparation

not aceeptable_ - _ o _________. 898
Place of business, misrepresenting as to. (See Advertising, ete.; Assuming,
etc.; Misrepresenting business status.) ... ______________________ 133
Place of business, using misleading depiction as to:
Charges of complaint dismissed as to_._...__ S 152
Place of origin of product, misrepresenting as to. (See Advertising, etec.;
Misbranding, ete.)_ - ___ 39, 133
Plant or equipment, misrepresenting as to. (See Advertising, ete.; Assum-
ing, ete.; Misrepresenting business status) - - oo ___ .. ________ 454
“Plasti-cote”
As product name, charges of complaint not sustained as to________ 279, 296
As trade name, charges of complaint not sustained as to___.________ 206
“Exterior,” “Interior,” etec., charges of complaint not sustained as to,
in certain respects_ _ ... 1279
Paints, charges of complaint not sustained as to, in certain respects.. 296
“Plastic’” paint: no findings made as to whether products might properly
be referred to as_. . _____ 263, 279, 296
Plastic products, molded: articles applied to and characteristics_._______ 263
Plastics: raw materials of, long used in protective coating industry__ 263, 279, 296
Policing deviations from pricing practices. (See Combining, ete.)____.__. 482

Practices, unfair or deceptive, condemned in this volume. See Unfair

methods, ete.
Premiums and premium offers, misrepresenting as to. (See Advertising,

ete.; Offering, ete.) .o 367
Premium offers, discriminating in price through. (See Discriminating in

Price.) e 1041, 1061, 1064
“Prestige’”’ customers, discriminating in price as to. (See Discriminating

I Priee.) - oo . 1189, 1170
Preventive or protective qualities of product, misrepresenting as to.

(See Advertising, etC.) oo . 162, 643
Price conspiracy: evidence as not sufficient to sustain charge of__________ 1114
Price cutting, localized: to restrain and monopolize trade. (See Com-

bining, ete.) - e 1114
Price differences: of less than 10 percent not considered in discrimination

B o e e e e e 632
Price differences, and principle of “de minimis,” as involved in unjustified,

-and cost studies__ e 998

Price, discriminating in. See Discriminating in price.
Price discrimination: responsibility of determining primarily entrusted to
Commission, as decided by Morton Salt case_ - _.____._____ 632
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Price discrimination under sec. 2, Clayton Act. See Discriminating in
price.
Price filing: as incident to price fixing undertakings. (See Combining,
€80, ) e e e = 1114
Price fixing, concerted. (See Combining or conspiring.)
Price-fixing through licensing unpatented product. (See Using patents,

B1C. ) - o e e e 193
Price lists and quotations, exchanging. (See Combining or conspiring.)
Price misrepresentation, charge of complaint dismissed as to- - .. .._.___ 223
Prices: charge of false advertising of, as not supported- . - .. ____________ 215
Prices, misrepresenting. (See Advertising, etc.; Misrepresenting direct-

ly, Misrepresenting priees.) - - oo oe oo 107, 253, 694, 774
Private controversy, motion based on, to dismiss price discrimination,

complaint as not affording sufficient basis_ - .. _________._. 1069

Product or trade name, using misleading. See Using misleading, ete.
Product name:

“Cello-Plastic’” as charges of complaint not sustained as to. .- ... 263
“Plasti-cote’’ as, charges of complaint not sustained as to___________ 279
Prominent persons, claiming indorsement by. (See Advertising, etec.;
Claiming, ete.) - - oo e 706
Product name, using misleading. (See Using Misleading, ete.)_...____ 49, 152

361, 388, 568, 1032
Propertieés and rights, misrepresenting as to. (See Advertising, etc., Mis-

branding, ete. .o e 755
Public acceptance of rayon products as made of natural fibers___________ 952
Public preference for: )

Buying from manufacturers_______ ... 25

Products of domestic manufacture ... __________ 847

Silk over rayon products_ - - e 952

Puffery: advertising as, and unlikely to deceive .o oo ... 162
Qualifications of seller, misrepresenting as to. (Se¢ Advertising, etc.;

Misrepresenting business status.) . o _______. 671, 817

Qualities or properties of product, misrepresenting as to. See Advertis-

ing, ete.; Misbranding, ete.; Misrepresenting directly, etc.; Neglecting,

ete.
Quality of competitor’s product, disparaging. (See Disparaging, ete.)._. = 482
Quality of product, misrepresenting as to. (See Advertising, etc.)- 107, 367, 397
Quantity rebates, cumulative annual: discriminating in price through.

(See Discriminating in price.) - - - - e 632
Radio tubes:
Inability of public to distinguish from “rectifiers” . _ _ __ ________._._ 397
Public understanding as to effect of number in set-________..-.____ 215
Rayon products: accepted by public as natural fiber__________________. 952

Rebates: discriminating in price through. (See Discriminating in price.). 632,
1041, 1061, 1064
Recall of complaint, motion for, and for consideration of matter involved

on industry-wide basis_ - _ _ _ oo 1122
“Rectifier’”” tubes: inability of public to distinguish from “receiving tubes’”’. 397
Refusing to sell to non-members. (See Combining, ete.; Cutting off com-

petitors’ supplies.) - - . e 482

Relevant or scientific facts, misrepresenting as to. (See Advertising,
€1C.) - o e e 90
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Page
Representations: if false and misleading discontinued, but truth thereof
insisted on, as requiring cease and desist order_ ... _________________. 279
Representatives or agents, securing through false and misleading repre-
sentations. (Sec Advertising, ete.; Securing agents ete.).___._.____... 3867
Resale prices, fixing, observing and enforcing dealer. (See Combining,
€. ) o o e e o e e e 482
Research institution, misrepresenting private business as. (See Adver-
tising, etc.; Assuming, ete.; Misrepresenting business status, Misrepre-
senting directly, etc.) - - o o o e 321, 558
Retail prices, misrepresenting as wholesale. (See Misrepresenting
LA O, ) e e e e e e e e e e e e e e e e 107
Returns, delaying or withholding. (See Delaying or withholding, etc.) - 58
Returns and replacements, misrepresenting as to. (See Offering unfair,
€1, ) o e eeeeeeeeeem 69
Rhubarb root and senna: potential danger not sufficient to require affirma-
tive diselosure. e 579
Royal Warrant insigne: absolute prohibition of use of, necessary to
eliminate deception . . _ . . e 755
Safety of competitor’s product, misrepresenting as to. (See Disparaging,
etc., Misrepresenting directly, ete.) - _ - oo 147, 149, 643
Safety of product, misrepresenting as to. (See Advertising, etc., Neglect-
ing, ete.) - oo o2 47, 64, 179, 244, 313, 388, 936, 1077
Sales contracts and delivery undertakings, future: combining to fix
prices and hinder competition through. (See Combining, ete.).______. 1024
Sample, misrepresenting conformance of product to. (See Advertising,
ete.; Offering unfair, ete.) oo - - el 58, 107
Savings, discriminating through allowances for services and facilities, on
basis of. (See Discriminating in price.) . - o __._______ 1041, 1061-1064
School, misrepresenting individual mail-order business as. (See Adver-
tising, ete.; Assuming, etc.; Misrepresenting business, et¢.) . .. .._._. 454

Scientific or other relevant facts, misrepresenting as to. (See Advertising,
etc.; Misbranding, ete.; Misrepresenting directly, ete.)..90, 162, 179, 255, 313,
321, 337, 346, 454, 532, 568, 579, 643, 671, 694, 706, 735, 853, 920
Scientific witnesses; testimony of, as outweighing evidence to contrary__. 179
Secretary of Agriculture, as having primary jurisdiction under Insecticide,
Fungicide and Rodenticide Act with resulting dismissal of complaint... 1020,

1111, 1131
Securing agents through false and misleading representations:

Misrepresenting earnings and profitS .- - oo oo oo e 1
Terms and conditions. . - o o e 367, 682

Senna and rhubarb root: potential danger not sufficient to require affirma-
tive diSCloSUIe . o u oo oo e m 579

Service fees to buyers’ corporation, unlawful payment of. (See Discrimi-
NAtING i PriCe) oo oo o e 404

Services and facilities, discriminating in price through. (See Discrimi-
nating in price.) - oo oo oo 1041, 1061-1064, 1087
Silk: public preference for over rayon._ - _ - e 952

Smoking tobaceo: .
Tarry substances in, have irritating effect on mouth and throat
Membranes .« . . e 735
Temperature of smoke governed by length of stem of pipe_- - cou..-- 735
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Page
Sourece of product:
Misrepresenting as to. (See Advertising, etc.; Assuming, ete.;
Misbranding, etc.; Misrepresenting, directly, etc.; Passing off, etc.;
Using misleading, €t€.)cme oo oo oo eeeeem 39, 133, 223, 553
Misbranding as to, under Wool Products Labeling Act. (See Mis-
branding, etc.; Neglecting, etc.) - - oo cccacccaaoo- 767, 794, 800, 855, 952
Special or limited offers, misrepresenting as to. (See Advertising, etc.
Misrepresenting directly, ete., Offering unfair, ete.) ... ..o ___ 253, 694
Special selection, misrepresenting as to individual’s. (See Advertising,
etc., Misrepresenting directly, etc., Offering unfair, ete.) oo _____ 253
Specifications: _ .
Designing to exclude competitive products. (See Combining, ete.).. 1114
Standardizing product and, incident to price fixing program. (See
Combining, ete.) - - -« e oo oo e 1114
Standardizing product and specifications, incident to price fixing program.
(See Combining, €b6.) oo o o e 1114
Statistics: exchange of, as incident to price fixing undertakings. (See
Combining, €6C.) - - o o o oo oo 1114
Stilbestrol: not effective, as claimed, in cosmetic__ . ________ 447
Stipulated order, as involved in subsequent course of Commission pro-
ceedings. - o oo e 861
Stipulation policy, complaint dismissed for failure to conform to______ 1096, 1106
Stock, misrepresenting. (See Advertising, ete., Misrepresenting business
SEAUS) - o e e e e e e e e 107
Success or use of product, misrepresenting as to. (See Advertising, etc.,
Misrepresenting direetly, ete.) ... 162, 253, 671
Suggestions; as involved or considered in appraising advertising..._.____. 920
Surplusage in price discrimination complaints: as involved in dismissal
OF - e e e e e e e 1041, 1061, 1064
“Survey’’: implication of word as used in advertising____ .. ______.____ 162
Symptoms, misrepresenting as to. (See Advertising, ete.) .- ... 162
Teeth, effect of product on: charges of complaint dismissed as to. . ___._.. 162
Terms and conditions of sale, misrepresenting as to. (See Advertising,
etc.; Misrepresenting directly, ete.; Offering unfair, ete., Securing agents,
€1C.) e e 367, 532, 643, 682, 817
Testimonials, misrepresenting through misleading. (See Advertising, etc.). 706
Tests, misrepresenting as to. (See Advertising, etec. Misrepresenting
directly, ete.) - o oo o e 568
Therapeutic properties of product, misrepresenting as to. (See Adver-
tising, ete.)
Threatening infringement suits, not in good faith. (See Coercing, ete.)_. 193
Time in business, misrepresenting as to. (See Advertising, ete., Mis-
representing business status.) - - - o oo - P - 671
Tobacco, smoking. (See Smoking tobacco.)
Trade-in allowances and prices, fixing concertedly. (See Combining, ete.). 482
Trade-mark and patent rights; using unlawfully, in price-fixing program.
(See Using patents, ete.) . oo 193
Trade name: ‘ ‘
“Cello-Nu’’, as, charges of complaint not sustained as to___.___.... 279
“Cello-Plastic” as, charge of complaint not sustained as to- .. ._-____ 263
“Plasti-cote”, charges of complaint not sustained as to-..________.. 296

When false per se, as contradicted rather than qualified by additional

-en
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Page

‘Trade or product name:
As not employed by customers in finished product, and complaint
disSmissed . - - - - o e 1032
Using misleading. (See Using misleading, etc.). 49, 152, 361, 388, 568, 1032
‘Trade practice conference rules: acceptance of as involved in dismissal of

complaint._ - - e eoooo- 1162,1168
Trade practice conference rules, proposed: as concerned in denial of motion
b for corrective action on industry-wide basis____________.___________. 1122
Trial examiner’s recommended decision: order disagreeing with___._.______ 898
‘Tying contracts. (See Dealing on exclusive, ete.) - — .. _______.._ 123, 861
Undertakings in general, misrepresenting as to. (See Advertising, ete.;
Offering deceptive, €te) - - e 454

Unfair methods of competition and unfair or deceptive acts or practices
condemned in this volume. See—
Advertising falsely or misleadingly.
Aiding, assisting or abetting unfair or unlawful act or practice,
Assuming or using misleading trade or corporate name,
Claiming or using indorsements or testimonials falsely or misleadingly.
Coercing and intimidating.
Combining or conspiring. ]
Concealing or obliterating law required and informative markings.
Cutting off competitors’ access to customers and market.
Cutting off competitors’ supplies.
Dealing on exclusive and tying basis.
Delaying or withholding corrections, ad]ustments or returns.
Disceriminating in price.
Disparaging or misrepresenting competitors or their products,
Enticing away competitors’ employees.
Furnishing means and instrumentalities of misrepresentation and
deception. '
Inducing breach of competitors’ contracts with customers.
Interfering with competitors and their goods.
Misbranding or mislabeling. -
Misrepresenting business status, advantages or connections.
Misrepresenting directly or orally by self or representatives.
Misrepresenting prices.
Neglecting, unfairly or deceptively, to make material disclosure.
Offering unfair, improper or deceptive inducements to purchase.
Passing off.
Securing agents or representatives falsely or misleadingly.
Using misleading product name or title.
Using or selling lottery devices or schemes.
Using patents, rights or privileges, unlawfully.
Unique nature of —
Business, misrepresenting as to. (See Advertising, etc.; Misrepresent-
ing business status) - - - o oo oo e 967
Product, misrepresenting as to. (See Advertising, ete.) - .. __.___._ 263,
279, 296, 313, 643, 671
Unpatented produets: Licensing sale of unlawfully, in price fixing. (See
Using patents, ebe.) o oo . 193
Use of product, misrepresenting as to. (See Advertising, etc.) 162, 253, 671



1532 FEDERAL TRADE COMMISSION DECISIONS

DEcIsION AND ORDERS

Page
Using misleading product name or title:
As to—
Composition of product- - - __.__ 361, 786
Indorsements—
Hospitals. - - oL 361
Manufacture or preparation of produet__ - _____ . ___________ 568
DoCtOT o o e e 361
Nature of produet- .. ________ '786,1082
Prices—
“One-cent Sales . 774
Qualities, properties, or results of product—
Antifreeze .- e 49
Durability - o e . 568
Medieinal - _ _ e 388
Water-proofing - e 152
Source or origin of product—
Ma ke e e 910
Using or selling lottery devices or schemes— }
Selling lottery deviees_..__..._.__. 1, 18, 25, 606, 682, 808, 984, 1096, 1106
Using in merchandising_ .. ... _______ 25, 984, 1096, 1106
Using patents, rights or privileges unlawfully:
To—
Divert trade in, or exploit sale of, unpatented products.___...__ 193
Fix prices through licensing agreements exceeding patent monop-
0Ly o e 193
Fix resale price of unpatented part, in patent combination system. 193
Value of product, misrepresenting as to. (See Advertising, ete.)_________ 367
Vending machines, discriminating in price in favor of operators of. (See
Diseriminating in price.) .o o~ 1041, 1061, 1064
Wartime conditions: as involved in dismissal of complaint____._ 1185, 1164, 1170
Wartime controls: as involved in dismissal of price discrimination com-
plaint________________________ e e 1069
Waste of government funds in needless reiteration through cumulative
evidence should not be countenanced to establish factual basis for order... 861
Water-proofing qualities of product, misrepresenting as to. (See Ad-
vertising, etc; Misbranding, etc; Using misleading, et¢.) oo oeooooo 152, 279
“Webster’s"”’:
Meaning of word t0 publiC. .. e 223
Use in title of dictionaries held not misleading and charge thereof not
sustained by evidence. - - - e 223
Weight of evidence:
As failing to sustain charge of lack of safety of cosmetic preparation.. 1077
As not sufficient to sustain charge of price conspiracy and monopoly_. 1114
Wholesalers: discrimination among as not established____ . __._____._. 379

Witnesses: testimony of scientific, as outweighing evidence to contrary_... 179
Wool Products Labeling Act:
If deviation result of unavoidable manufacturing variations___.____ 1078
Misbranding in violation of. (See Concealing, ete.; Misbranding,
ete.; Negleeting, ete.) - oo oo oo oo 767, 794, 800, 855, 952
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Page
Advertising falsely or misleadingly:
As to—
Awards—

Nation-wide contestS v oo c oo eeeeee e 1188 (7881)
Business status, advantages or connections. .- eooa- 1242 (8028)

Accereditation o o e mcmmmmmm—m——m——en 1207 (7935)

Correspondence school being college or institute..._.. 1191 (7891),

1202 (7924), 1207 (7935), 1211 (7947)

Deasler being—

Importer. - oo ccecmmmmmeemee 1199 (7917), 1228 (7991)

ManufaCtUTer - - - o o ecmmemmc e mmmmmm e m 1190 (7888),

1190 (7889), 1215 (7958), 1229 (7992), 1229 (7993)

NULSETY o e m e ccmcmmmemmmmm—mmmm e —————— 1204 (7929)

RefNer oo mm e mmmmmm—mm——m == 1232 (8000)
Licensed by State Government .- ococooomaooanen- 1207 (7937)
Local branches oo emcccicmcmemm e mae e 1210 (7943)
Organization oo e cemocceiccecmmmoom—eo oo 1207 (7936)
Personnel or staff___ .- 1202 (7924), 1207 (7935), 1235 (8010)
Private business being—

ASSOCIAEION - e oo oo e —mmmmem i —c e m——————— 1192 (7895) .

TnStitUbION - - oo e e mc e ———— 1197 (7913)
Producer status—

Diamond cutters. - cmccccceccmm e —m e 1228 (7991)
Qualifications_ _ e o 1211 (7947)
Regional branehes_ oo ccoomeommocmocccemmen oo ‘1211 (7947)
Size and IMPOrtance oo e mmccemeememmm e 1208 (7939)
Source—

Foreign__.----- e e 1213 (7952)
Unique nature. o cceoeceommoccmao- 1223 (7977), 1235 (8009)

Certification of Produet - - oo 1182 (3894)
Combination offer. e cocemccc e mememm oo 1203 (7927)
Comparative Merits o oo oeroccmeoooommmemeom oo ammeoo - 1177,

1185 (7874), 1193 (7898), 1200 (7919), 1200 (7920), 1212 (7948),

1212 (7949), 1215 (7958), 1221 (7974), 1239 (8018), 1240 (8021),

1241 (8024), 1242 (8027).

By depiction oo ocmemimmecmemmme oo 1190 (7890)
Comparative PriCes. —ocoemcmemoocmemmmmom oo oo 1190 (7890)
Competitive produetS_ - - cocooacecooaauaas .. 1181, 1200 (7920),

1221 (7974), 1228 (7991), 1230 (7995), 1237 (8014), 1237 (8015)
COMPOSIEION - o o o oo cmmmmmmmmmmmmm e mmmm o mm e == 1177,

1184 (7871), 1189 (7885), 1189 (7886), 1191 (7893), 1192 (7894),

1192 (7896), 1199 (7916), 1199 (7917), 1202 (7925), 1206 (7934),

1212 (7948), 1212 (7950), 1217 (7965), 1218 (7966), 1218 (7968),

1219 (7969), 1221 (7974), 1222 (7976), 1234 (8006), 1237 (8015),

1239 (8020), 1240 (8021), 1243.

GOolde o e m——mm—emmm—m e mmm -~ 1208 (7939)

ST ANEN" - e e e e emmmm—— e mmm e m = 1239 (8020)

“NFIOD” - e ceecem e mmcmmmmmmmmm e mmmmmm— e o= 1239 (8020)

Content oo ecem e cmmm e e 1205 (7930), 1207 (7935)

Domestic products being imported-—--------- 1188 (7884), 1225 (7981)
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Advertising falsely or misleadingly—Continued
As to—Continued

Exhibition._ . o ___ 1210 (7943)
Funectional effectiveness. - . ________________________ 1195 (7905)

Government—
Inspection, approval . . ______ . _____ 1231 (7996)
Guarantees, refunds, ete.._. ________________ 1182 (3894), 1223 (7977)
History - - o oo e 1187 (7880),

1191 (7892), 1200 (7920), 1209 (7941), 1215 (7959), 1233 (8004),
1235 (8010) 1241 (8025).

Identity - e 1235 (8010)
Indorsements or approval of product__. 1177, 1222 (7976), 1238 (8017)
Churches and educators. ..o ______ 1207 (7935)
Doetors - o o e e 1183
Hospitals_ - el 1210 (7945)
Medical Association. . .o 1181
Municipalities or States- - - . oo oo __. 1199 (7917)
Physicians_ - 1238 (8016)
State governments. ..o 1193 (7898)

U. 8. Government_____________________ 1205 (7931), 1231 (7996)
Manufacture or preparation of product.__ ... _________ 1188 (7884),
1206 (7933), 1208 (7938), 1209 (7940), 1218 (7966), 1226 (7985)

Army specification_ ... .. ________ . ______. 1243
Precision built- - - . ___ . _______ e 1185 (7872)
Nature of product- - . - 1192 (7896),

1194 (7901), 1197 (7911), 1198 (7915), 1209 (7942), 1218 (7968),
1234 (8006), 1243.

By symbols- . oo oL 1181
Offer conformance .. _ . o 1204 (7929)
Old being DW= 1220 (7973)
Opportunities. ..o ___ 1191 (7891), 1205 (7930), 1211 (7947)
Prices oo 1200 (7918),

1214 (7956), 1226 (7985), 1235 (8010), 1239 (8020)

Ceiling oo e 1211 (7947)
Qualities, properties or results of product—

Anti-freeze ... _ 1187 (7879)

Antiseptic, germicidal __________________ 1199 (7917), 1209 (7941)

Auxiliary, improving and supplementary_ . _______ . 1188 (7882),

1197 (7912), 1229 (7992, 7993), 1230 (7994)

Cleansing._ oo e 1181

Color-fast - - — - . e 1214 (7954)

Cooling, refrigerating- . .. __________ .. _________ 1222 (7975)

Cosmetic - oo 1234 (8007), 1237 (8015)

Deodorant ..o 1189 (7886)

Disease-free_ . e 1207 (7937)

Durability or permanence. - _ _ . ____________._____. 1182 (3433),

' 1187 (7878), 1188 (7883), 1197 (7910), 1198 (7915), 1210 (7944),
1212 (7948), 1232 (8002), 1233 (8003), 1233 (8004), 1234 (8005),
1237 (8013), 1240 (8022), 1241 (8024).

Dustproof - - e 1212 (7948)
Economizing_ . 1199 (7916),
1216 (7961), 1229 (7992), 1229 (7993), 1230 (7994), 1232 (7999)
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Advertising falsely or misleadingly—Continued
As to—
Qualities, properties or results of product—Continued
Edueational . e 1205 (7930)
Functional effectiveness._ - oo_._. 1185 (7872),
1187 (7878), 1195 (7908), 1195 (7904), 1196 (7907), 1196 (7908),
1196 (7909), 1214 (7953), 1222 (7976), 1225 (7982), 1228 (7990),
1231 (7998), 1232 (7999), 1241 (8025), 1242 (8028).
Funetional operation. . .. 1196 (7906)
Insecticidal. - - . .. 1217 (7963), 1239 (8018)
Insulating . . oo 1212 (7948)
Medicinal, therapeutlc remedial and healthful .. _____ 1177, 1181,
1184, (7870), 1184 (7871), 1185 (7873) 1186 (7875),
1186 (7876), 1197 (7912), 1206 (7934), 1209 (7942),
1210 (7945), 1217 (7964), 1217 (7965), 1218 (7967),
1219 (7970), 1221 (7974), 1222 (7975), 1224 (7980),
1226 (7986), 1227 (7988), 1228 (7989), 1231 (7997),
1232 (8001), 1234 (8007), 1239 (8019), 1241 (8024).
Moth proofing.______________________ 1203 (7926), 1209 (7941)
Nonirritating - - _____. 1193 (7897)
Nutritive oo o__. 1177, 1184 (7871), 1206 (7934), 1217 (7965)
Preventive. . e 1181,
1184 (7870), 1184 (7871), 1186 (7875), 1194 (7902),
1199 (7916), 1206 (7934), 1218 (7967), 1219 (7970),
1227 (7987), 1228 (7989), 1241 (8024).
Protective - oo oo 1177
Redueing .. - o e 1221 (7974)
Renewing, restoring.__ . .. ______.____ 1187 (7880), 1194 (7901),
1194 (7902), 1209 (7941), 1242 (83026)
Shoekproof - .o o oo 1223 (7977), 1226 (7985)
Stain removing . ..o 1189 (7886)
Water-proofing..__ . ________________ 1186, (7877), 1198 (7915),
1212 (7948), 1223 (7977), 1226 (7985), 1241 (8024)
‘Wrinkle-proof or resistant...__.________ 1188 (7882), 1201 (7921)
Quality. . 1218 (7966), 1219 (7969), 1220 (7973), 1226 (7985)
(0763163 v Y1 U 1220 (7972)
“1d R e 1204 (7928)
QUANGILY - o o e e e 1220 (7972)
Refunds. - - o oo e 1210 (7943)
Reproduetions . - oo oo 1223 (7978)
Results - _ - o e e 1236 (8011)
Safety of produet._ - _______ 1187 (7880), 1189 (7886),
1189 (7887), 1217 (7963), 1240 (8021), 1240 (8022)
Sample conformance. - - ______. 1235 (8008)
Scientific or relevant facts_ . - .. 1177,

1181, 1200 (7920), 1201 (7922), 1213 (7951), 1214 (7955),
1217 (7963), 1221 (7974), 1223 (7978), 1228 (7989), 1228
(7991), 1230 (7995), 1235 (8010), 1238 (8016), 1241,
(8024).

Size or development. _ . . 1204 (7929)
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Source or origin of product—
History - - - o e 1191 (7892)
Maker. o _____ 1211 (7946), 1215 (7959)
Place . __._ 1188 (7884), 1206 (7932), 1206 (7933), 1223 (7978)
Foreign___ 1191 (7893), 1202 (7925), 1213 (7952), 1225 (7981)
War surplus . o o e 1226 (7985)
Special or limited offers__.________________ 1214 (7956), 1220 (7972)
Standard conformance—
Federal Trade Commission .. . ... ________ 1223 (7977)
-Success, use or standing of product— i
Dionne Quintuplets . o 1177
Hospitals oo e 1210 (7945)
Surety bond protection______________________________ 1196 (7906)
Terms and conditions_ .. _._._. 1204 (7929), 1210 (7943), 1228 (7989)
TeStS o o o oo 1222 (7976), 1223 (7978), 1242 (8027)
State Government.._____ . ______________ 1207 (7937)
Tube capacity - - o oo oo e 1226 (7984)
Unique nature or advantages of product_._._.. 1177, 1187 (7880), 1215
(7958), 1218 (7967), 1234 (8007), 1237 (8015)
Value of produet_ - _________ 1205 (7930), 1220 (7972)
Assuming or using misleading trade or corporate name:
As to—
Correspondence school being college_ - _ - .. _______..__ 1207 (7935)
Correspondence school being institute. .. _.__ 1202 (7924), 1211 (7947)
Dealer being—
Laboratory . e 1242 (8028)
Manufacturer__ . . e 1215 (7958)
N UTSOTY - e e e e e e 1204 (7929)
Refiner_ . e 1232 (8000)
‘Manufacture or preparation of product—
“Handloomed” oo e 1209 (7940)
Private business being—
CAssociation . o e 1192 (7895)
TnSbIbU@ oo o o o oo el 1197 (7913)
Source or origin of product—
Place—
Foreign oo e . 1213 (7952)
Claiming or using indorsements or testimonials falsely or misleadingly:
As to or from—
Aleohol Tax Unibe o v oo oo eeeeeee 1200 (7920)
““Beauty Specialists’ o e 1177
Churches and edueators. - - oo 1207 (7935)
DOt 0TS e e e e e e e e 1183
HoSPItalS oo oo e e 1210 (7945)
Laboratory - - - c—aaea 1222 (7976)
Medical AssOCIAtION oo oo oo e e e 1181
Municipalities Or StateS. oo oo oo o eeeeees 1199 (7917)
Physicians in general .. oo oo 1238 (8016)

Professional USerS. .- - e 1177
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As to or from—Continued :

Red Cross - e e 1238 (8017)
State Governments. - - oo 1193 (7898)
U. 8. Government . _ oo 1205 (7931), 1231 (7996)
Disparaging or misrepresenting competitors or their products:
As to—
Manufacture - - - - e 1237 (8014)
~ Products—
Performance . - o e e 1237 (8014)
QUATILY e e e e e 1200 (7920)
Safety o e 1181, 1194 (7902)
Scientific or relevant faets .o oo .. 1230 (7995)
Quality_____f ____________________________________ 1228 (7991)
ReSUIS - oo o o e e e e e 1237 (8015)
Misbranding or mislabeling:
As to—
Composition of produet. . ._._. 1219 (7969), 1225 (7983), 1233 (8003)
GOl o e 1208 (7939)
Wool Products Labeling Acet . ________ 1223 (7979)
- Domestic produets being imported -1191 (7893), 1220 (7971), 1225 (7981)
Manufacture or preparation__.__ ... _._.__.. 1203 (7927), 1225 (7983)
Nature of product . - oo 1233 (8003)
By symbols._ . e 1181
Qualities, properties or results of product—
Medicinal - oo o oo . 1227 (T987)
Quality. .ol 1203 (7927), 1219 (7969), 1225 (7983)
R T (USSR 1204 (7928)
Source—
PlaCe o e 1206 (7932)
Foreign_ oo 1220 (7971), 1225 (7981)
Misrepresenting business status, advantages or connections:
As to—
Accreditation - - o o o o e 1207 (7935)
Correspondence school being college_ o oo _________ 1207 (7935)
Correspondence school being institute_ ... .________. 1191 (7891),

1202 (7924), 1211 (7947)
Dealer being—

Importer or exporter- - _____ 1199 (7917), 1228 (7991)
Laboratory . - .o oo 1242 (8028)
Manufacturer- . __________ [ PN 1190 (7888),
1190 (7889), 1215 (7958), 1229 (7992), 1229 (7993)

NUTSETY - e oo e e 1204 (7929)
Refiner. o e 1232 (8000)
Licensed by State Government... . ___._.___ 1207 (7937)
Local branches__ - __ e~ 1210 (7943)

Manufacture or preparation of product—
“Handloomed’ . . o e 1209 (7940)
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Misrepresenting business status, advantages or connections—Con.
Organization .. eae. 1207 (7936)
Personnel or staff_._____.______._ 1202 (7924), 1207 (7935), 1235 (8010)
Private business being—

Assoeiation o e 1192 (7895)
Producer status—

Diamond cutters. _ .. ieiaio_. 1228 (7991)
Qualifications - e 1211 (7947)
Regional branches_ ___ . 1211 (7947)
Size and importance- - - - e 1208 (7939)
Source—

Place—

FOTeign - o m oo e e e e 1213 (7952)
Misrepresenting prices:
as to—
Comparative charges_ - ____.__._. 1190 (7890), 1235 (8010)
Ceiling o e 1211 (7947)
Exaggerated, fictitious being regular__.____ . _______.__ 1200 (7918),
1226 (7985), 1239 (8020)
Retail being wholesale__ . 1226 (7985)
Usual being special reduced. - oo __ 1214 (7956)
Neglecting, unfairly or deceptively, to make material disclosure:
as to—
Composition of product - - -~ oL 1218 (7966)

Rayon._ ... 1201 (7921), 1239 (8020)

Wool Products Labeling Act_ - _________ 1223 (7979)
New appearing produet being old__________________..__. 1220 (7973)
Safety of product_. 1228 (7990), 1231 (7998), 1232 (7999), 1242 (8028)
Scientific and relevant facts. ... ______ 1213 (7951), 1214 (7955)
Seconds, rejects, €56 m o oo oo 1201 (7921)

Offering deceptive inducements to purchase:
Through representing or offering, falsely or misleadingly
Guarantees - - oo oo eeee o _ 1182 (3894), 1223 (7977)
Opportunities. - .. _________ 1191 (7891), 1205 (7930), 1211 (7947)
Order conformance _ - .o oo 1204 (7929)
Refunds, ete. - oo oo oo oo 1210 (7943)
Sample, offer or order conformanee. ... ____.___._... 1235 (8008)
Special or limited offers_ - a._- 1214 (7956)
Surety bond proteetion_ ... ... 1196 (7906)
Terms and conditions...._.____ 1204 (7929), 1210 (7943), 1228 (7989)
Publishing, improperly, confidential or restricted governmental
MAabber - e —mmmaem 1205 (7931)

Unfair methods of competition, ete., condemned in this volume., See—
Advertising falsely or misleadingly.
Assuming or using misleading trade or corporate name.
Claiming or using indorsements or testimonials falsely or misleadingly.
Disparaging or miisrepresenting competitors or their products.
Misbranding or mislabeling.
Misrepresenting business status, advantages or connections.
Misrepresenting prices.
Neglecting, unfairly or deceptively, to make material disclosure.
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Unfair methods of competition, etc., condemned in this volume—Con.
Offering deceptive inducements to purchase. .
Publishing, improperly, confidential or restricted government matter.
Using misleading product name or title.
Using or selling lottery schemes or devices in merchandising.
Using misleading product name or title:
As to—
Composition___.___ 1189 (7885), 1192 (7896), 1202 (7925), 1212 (7948),
1212 (7950), 1218 (7968), 1221 (7974), 1233 (8003), 1234 (8006)
Domestic product being imported. ... __ 1191 (7893), 1225 (7981)
Durability or permanence._ . ______ o ___.___ 1210 (7944)
History - - e 1201 (7922)
Indorsement—

Red Cross- - oo e 1238 (8017)
Manufacture or preparation.__ ... __________________.___ 1203 (7927)
Nature__.___ 1181, 1192 (7896), 1197 (7911), 1204 (7928), 1216 (7962),

1218 (7968), 1233 (8003), 1234 (8006)
Qualities—

Medieinal - -l 1227 (7987)

Moth proofing- -« e oo oo _____. 1203 (7926)
Quality - . e 1203 (7927)
Source—

Place___ o _._. 1188 (7884), 1206 (7932)

Foreign___ 1191 (7893), 1202 (7925), 1213 (7952), 1225 (7981)
Using or selling lottery schemes or devices in merchandising____.___ 1193 (7988),

1194 (7900), 1198 (7914), 1202 (7923), 1215 (7957), 1216 (7960),
1236 (8012), 1240 (8023).
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