SKYLARK ORIGINALS, INC., ET AL.*
Doclket 8771, Order, Sept. 25, 1970

Order vacating initial decision, and case remanded to hearing examiner for
further proceedings.

Orver Vacarmve INtriaL DecisoN AND REMANDING PROCEEDING TO
HeArRING EXAMINER

The complaint in this proceeding, issued November 27, 1968, charged
that respondents violated the Federal Trade Commission Act by en-
gaging in false and misleading advertising of their ladies’ clothing
and wigs by advertising fictitious prices at which their products were
claimed to have been sold; falsely advertising that they uncondition-
ally guarantee the return of the purchaser’s money on request; falsely
advertising that their wigs were available in five styles and ten colors
at reduced prices from a limited supply for a limited time ; and false-
Iy advertising that their merchandise would be delivered promptly.

On November 26, 1969, the hearing examiner certified to. the Com-
mission a motion by respondents requesting that an agreement con-
taining a consent order be accepted. Complaint counsel had joined
in respondents’ motion and the hearing examiner recommended that
it be approved. This motion was denied by the Commission on De-
cember 18, 1969 [76 F.T.C. 1091], and a subsequent motion for recon-
sideration also was denied.

Thereafter, counsel for respondents and counsel supporting the
complaint submitted to the hearing examiner a stipulation of facts
and an agreed order with the understanding that the facts were
stipulated subject to the acceptance by the Commission of the -agreed
order. On the basis of this stipulation the examiner cancelled hearings
which were scheduled to commence March 23, 1970, and entered his
initial decision adopting the stipulated facts and the order agreed
upon by counsel.

The Commission by order of June 1, 1970, placed this proceeding on
its own docket for review to permit a determination of whether the
changes in Paragraphs 3, 5. 6 and 9 of the order which accompanied
the complaint, particularly the addition of the language “in good
faith,” was warranted by the facts and whether the revised paragraphs
would effectively prevent a resumption of the practices they purported
to cover. Pursuant to authorization in said order, counsel supporting
the complaint and counsel for respondents have filed briefs on the
above issue.

#Order to-cease and desist. issued by Commission, March.-9, 1972, 80 F.1.C.-337.
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Paragraphs 3, 5, 6 and 9 in the notice order would prohibit respond-
ents from failing to make refunds within the time and in the amount
represented, failing to perform all of the actual and represented obliga-
tions under the terms of their guarantee, advertising merchandise of
stated features or characteristics unless such merchandise is on hand
and available to fill orders, and failing to make timely delivery of mer-
chandise. According to the briefs submitted by counsel, the words
“in good faith” were added to each of these paragraphs for the pur-
pose of affording respondents a defense in the event of a violation
which might occur without their knowledge or beyond their control.
Counsel contend that such an order would effectively prevent recur-
rence of the practices found to be unlawful. Counsel further contend
(as did the hearing examiner) that the inclusion of the “good faith”
provision in the above paragraphs is consistent with the use of the
same provision in Paragraphs 1, 7 and 8 of the original order.

With respect to the latter contention, the words “in good faith”
as used in Paragraphs 1, 7 and 8 of the notice order do not pro-
vide respondents with a defense for practices which would other-
wise be proscribed. In fact, the exact opposite is true. The words
“in good faith” as used in these three paragraphs have nothing to
do with a “defense” or with violations “which might occur without
respondents’ knowledge or beyond their control.” Rather than pro-
vide a defense, these Words would impose additional restrictions on
respondents.?

Counsel are also in error in contending that an order which would
permit respondents to make claims which may be false because of
events or circumstances beyond respondents’ control would be effective
in preventing recurrence of the violations found by the hearing ex-
aminer. Respondents, having chosen to make representations about
refunds, guarantees, availability and deliveries, must either perform
as advertised or discontinue making these representations. The pub-
lic is entitled to get what is advertlsed irrespective of respondents’
good intentions or innocent motives. It should be emphasized that it
is completely immaterial whether respondents’ representations are
made in good faith or bad faith. The purpose of the order is to pro-
tect the public from false and misleading claims and an order which
would permit respondents to make such claims if they are “moti-
vated by honest intentions” as complaint counsel suggests, would not
accomplish that end.

For the foregoing reasons, the Commission has determined that
the modification of Paragraphs 8, 5, 6 and 9 of the notice order is not

1In Paragraphs 1 and 7 these words would require respondents to use only a bone fide
offer to sell as a basis for claiming that an offering price is a regular or former price.
In Paragraph 8 respondents would be prohibited from representing that an offer is
limited unless such limitation is actually imposed and “in good faith” adhered to.



warranted by the facts and that these paragraphs, as modified by the
agreed order, will not effectively prevent a resumption of the practices
they purport to cover. The agreed order therefore is deemed unaccept-
able.

The stipulation of facts upon which the initial decision is based
was entered into subject to the acceptance by the Commission of the
order agreed upon by counsel.

Accordingly, 7t is ordered, That the initial decision of the hearing
examiner be, and it hereby is, vacated and set aside.

1t is further ordered, That this matter be, and it hereby is, remanded
to the hearing examiner for further proceedings.

Commissioner Elman not participating.

CCM: ARTS & CRAFTS, INC., ET AL.
Docket 8817. Order und Opinion, Oct. 15, 1970

Order denying respondents’ request for permission to file interloeutory appeal
from orders of the hearing examiner striking a portion of respondents’
answer to the eomplaint and denying their motion for discovery of certain
Commission documents; and returning the case to hearing examiner for
further action.

OrinioN aND OrpEr Dexyine ResroNDENTS’ REQUESTS For PrrRMISsION
70 APPEAL AND REMANDING T0 THE EXAMINER

This matter is before the Commission upon two requests by the
respondents both filed September 23, 1970, for permission to file inter-
locutory appeal. The first seeks to pursue an appeal from the hearing
examiner’s order dated September 14, 1970, striking a portion of re-
spondents’ answer to the complaint. The second is a request for per-
mission to appeal from the examiner’s order of September 14, 1970,
denying in part their motion for the discovery of certain Commission
documents. Complaint connsel on September 80, 1970, filed in separate
documents their statements opposing the requests of the respondents.

The examiner’s order striking a part of respondents’ answer resulted
from a motion by complaint counsel requesting the examiner to strike

“three different portions of such pleading on the grounds that “the cited
portion of respondents’ answer are immaterial and impertinent, and,
even if true, do not establish a legal defense to the charges contained
in the complaint.” The hearing cxaminer after receiving respondents’
answer to such motion, and without stating his reasons therefor,
eranted in part complaint counsels’ motion and ordered that a portion
of Paragraph 4 of the answer be stricken, which portien reads as
follows:
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% % % which Oider has obviously not been the subject of any effective enforce-
ment proceedings, and but for such dereliction the jinstant proceeding would not

have been instituted.

The second request to fmppe‘ﬂ relates to the order of the hearing
examiner denying respondents’ motion for the discovery of docu-
ments to the extent that they had requested “all Commission memo-
randa, correspondence and other documents relating to complaints,
investigations or enforcement proceedings against Ramonts pursuant
to the 1961 Federal Trade Commission Or dor in Docket 8217.”7 In
denying such part of the request the examiner apparently was con-
curring in the argument of complaint counsel which states in part:
“To explore the happenings in the Ramonts matter would obfuscate
the question before the examiner and would be of no probative value.”
and “The steps the Commission took to enforce the order against
Ramonts do not bear upon the essential allegations contained in the
complaint or provide a defense thereto.” ( Answer filed erfembm 8,
1970 to respondents’ motion for discovery) The hearing examiner in
his order denying the stated portion of respondents’ request for dis-
covery gave no reasons for his action.

Respondents in their l'equest for permission to appeal consider these:
two actions by the examiner to be related. They also construe his actions
as meaning that he will not permit them to make one of their claimed
defenses which is
that their supplier of wood fibre materials was under a Cease and Desist Order
prohibiting the sale of untreated materials of this nature and that the failure
effectively to enforce such Order was a contributing cause to the ailegedly flam-
mable materials being in respondents’ hands. (Rormest to appeal from denial of
diseovery, pg. 2)

The examiner has the power to strike portions of pleadings and he
may strike a claimed defense for the reason, among others, that it
is clear under any of the facts to be proved such would not constitute a
valid defense to the complaint. Seetions 3.42(¢), 3.15 and 3.21(a) (2)?
We ave of the view, however, that amending or striking a portion of’
a pleading so as to deny a party a defense requires in fairness that
this action be explicit and unequivocal. Tn this instance, the examiner
has not said that he is denying to respondents one of their defenses, and
it is uncertain whether or not he did so even though the parties speculate
that this is the cffect of his actions. e has said nothing on what the
10f the three portions of the answer requested stricken by complaint counsel the

- struek only a part of one. His selective action creates doubt whether such order,
ameunts to a rejection of respondents’ claimed defense, since other asseriions,
sibly invelving this defense including a reference to the Ramonts order were not
stricken.

2 Cf. 12¢f) of the Federal Rules of Civil Procedure which provides that the eourt may,

npon the motion of a party, order stricken any pleading containing “any insufficient
defense or any redundant, immaterial, impertinent or scandalons matter.”

T
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orders in’ question mean. We do not wish to be understood, however,
as suggesting that the examiner would be either correct or incorrvect
here if he acts so as to deny to respondents their elaimed defense. We
donot pass on that question.

We believe respondents are entitled to a clear statement on the issue
raised and if the hearing examiner has, in fact, rejected a defense
agserted by them, we believe they are also entitled to the reasons or
the basis for such action. :

In the circumstances, the matter is not ripe for review. We believe
that the issne should be further considered and acted upon by the
examiner in the light of our views expressed herein. Aceordingly,

1t is ordered, That the requests of the respondents filed September 23,
1970, for perinission to file interlocutory appeal be, and they hereby
are, denied. ‘ v

It is further ordered, That this matter be, and it hereby is, returned
to the hearing examiner for further appropriate congideration and
action in the light of the opinion herein.

Commissioner Elman no participating.

UNIVERSE CHEMICALS, INC., ET AlL.
Docket 8752, Order, Oct. 22, 1970

Order ;:i':l.nting an individual respondent time to perfect an appeal from the
initial decision; granting said respondent time to make satisfactory proof
of tinancial inability to retain counsel; and referring the cause to the ex-
aminer to make findings of fact respecting said respondent’s financial
condition.

ORDER

TWhereas, the hearing examiner entered an initial decision herein
on February 10, 1970, concluding that the respondents had violated
Section 5 of the Federal Trade Commission Act, and respondents
through their counsel filed due notice of intent to appeal, which was
thereafter withdrawn by letter from said counsel dated April 14,1970;

Whereas, respondent Jordan L. Lichtenstein notified the Commis-
sion by letter dated April 24, 1970, that he did not have the funds to
pay counsel for the prosecution of an appeal, and requested that the
Commission appoint one of its own attorneys to represent him in the
conduct of such appeal and judicial review proceedings:

Whereas. the Commission issued an Order dated May 13, 1970,
adopting the initial decision of the hearing examiner as the final
decision of the Commission except as to respondent Jordan L. Tichten-
stein as an individual, and extending the time within which respond-
ent Lichtenstein could perfect an appeal from the initial decision to
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fourteen (14) days after said respondent was served with the order
dated May 13, 1970;

Whereas, respondent Jordan I. Lichtenstein, within fourteen (14)
days after being served with the order of the Commission dated
May 13, 1970, notified the Commission by letter dated June 9, 1970,
that he still desired to perfect an appeal to the Commission but lacked
sufficient resources to retain counsel, and set forth allegations of fact in
support of said claim of inability to retain counsel;

Now therefore it is ordered, That the letter of June 9, 1970, from
respondent Jordan L. Lichtenstein being treated as a request for
further time within which to perfect an appeal to the Commission,
such request be, and hereby is, granted as to respondent Jordan L.
Lichtenstein as an individual, and that said respondent shall have an
additional period of time within which to make satisfactory proof of
financial inability to retain counsel, as set forth hereinafter.

1t is further ordered, That the cause is hereby referred to the hearing
examiner for the purpose of making findings of fact on the issue of -
whether the respondent Jordan Y. Lichitenstein presently possesses
sufficient financial resources to retain counsel for prosecuting an appeal
to the Commission.

It is further ordered, That the respondent Jordan L. Lichtenstein
shall execute under oath the form of affidavit served herewith, and shall
return the aforesaid executed aflidavit to the Federal Trade Commis-
sion at the following address, either in person or by registered mail
with return receipt requested, within seven (7) days after being served
with this order:

Robert L. Camenisch, Federal Trade Commission
Room 486, U.S. Courthouse & Federal Office Building,
219 South Dearborn Street,

Chicago, Illinois 60604

It is further ordered, That the respondent Jordan L. Lichtenstein
shall, on the fourteenth (14) days after being served with this order,
be present for a hearing before the hearing examiner at the time and
place set forth below, unless advised by the hearing examiner that such
appearance is unnecessary, and shall within five (5) days thereafter
submit to the hearing examiner such further information or documents
relating to the said respondent’s financial condition as the examiner
may direct.

Time and place for appearance: 10:00 a.1m.,
at Room 486 of the United States Courthouse
and Federal Office Building, 219 South
Dearborn Street, Chicago, Illinois. 60604

1t is further ordered, That the hearing examiner shall, within five
() days after receiving all relevant and necessary information from
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respondent, or if respondent should fail or refuse to appear or to
produce such information, within five (5) days of such failure or
refusal, transmit to the Commission findings of fact regarding respon-
dent’s financial condition.

AFFIDAVIT OF FINANCIAL STATUS

Notice to Respondent : This form must be filled out under oath, and witnessed
by a notary public. Supplying false answers or failing to provide all material
facts called for by the questions may subject you to fine or imprisonment, or both,
under Federal law.

The above-named respondent, . e S
being first duly sworn, deposes and makes under oath the following statement
regarding his marital status, residence, employment, and financial status:

I. MARITAL STATUS:
a. Single_. Married_. Separated_- Divorced--
b. Dependents: Wife__ Children, No. __. Others, No. - and Relation-
ship . _____
II. RESIDENCE :
Respondent’s address: Street—

Oy e State_ Phone______—___
2. Other property :

a. Automobile: Make_____ e Model________ P,
In whose name registered___________
Present value of ear— - e L S
Amount owed-_ _ e g
Owed t0_ e &

b. Cash on hand e o
Cash in banks and savings & loan associations

- e A~
Name and addresses of banks and associations :
3. Obligations:

a. Monthly rental on house or apartment . .- $ ________

b. Mortgage payments on house (monthly)_ __ - L

c¢. Other debts:

To whom owed Amount
_____________________________ I e $
e [

[ _ — $ ——
—— - e e $
Total monthly payments on debts_____________ e

4. Other information pertinent to Respondent’s financial status :
a. List any stocks, bonds, savings bonds, interests in trusts either owned
or jointly owned:
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b. List any future source of income you might receive such as a pension,
social security, or unemployment compensation and the year when such
future seurce of income is anticipated to become due:

Subscribed and sworn before me
this . _____ dayof ________ 19____.

MAREMONT CORPORATION
Docket 8763. Order and Opinion, Oct. 22, 1970
Order granting respondent’s motion for a waiver of page limitation, denying

all other motions of the respondent, and returning case to hearing examiner

for trial.

Orinton axp Orprr Dexvine INTERLOCUTORY REQUESTS AND
Remaxniva To ]{]',AIJ\(‘ ExaMINer

This matter is before the Commission upon respondent’s interlocu-
tory appeal and requests for leave to appeal as follows: (1) Respond-
ent’s Appeal from Order Denying Applications for Issuance of Sub-
poenas [uces Tecum filed October 27,1969 (2) Respondent’s Request
for Leave to File Interlocutory Appeal from Order Denying Discovery
Applications filed October 27, 1969; (3) Respondents Request for
Leave to File Interlocutory Appeal from Orvder Scheduling Heari mgs
filed October 27, 1969 and finally (4) Respondent’s Request for Leave
to File Interlocutory Appeal from Order Denying Request for Cer-
tification to the Commission of “Motion to Dismiss or. in the Alterna-
tive, for Plenary Hearing on Commingling of Functions and Ex Parte
Communieations,” filed November 10, 1969.7 Complaint counsel filed
a rvesponse to this latter request on November 12, 1969,

On Novemiber 3, 1969, qnbsoquent to the ﬁhno of its October 1969
iterlocutory requests and prior to any C()mlmsmon action thercon,
and prior te the filing of its November 1969 request to appeal,

H

1TRespondent nlwa on Qctoher 27, 1969, filed a docnment entitled “Fmergency Motion
for Stay of Hearivg Examiners ()1(101 of October 16, 1969 This request was mooted by
respondent’s action to enjoin the Commission and by the Commission's order issued
November 6, 1969 [76 F.T.C. 1081] cancelling hearings for the interim. Additionally.
respondent on Qctohar 27, 1069, moved for a waiver of page limitation so as to permit
one exira page fer its request fo appeal as to the scheduling of hearings which motion
will he granten,
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respondent filed suit in Federal district court against the Federal
Trade Commission and its Commissioners secking declaratory and
injunctive relief, claiming that the Commission was violating its
constitutional and statutory rights. On November 4, 1969, the U.S.
District. Court for the Northern District of Illinois, Eastern Division
issued an order restraining the Commission from conducting hearings
or otherwise going forward with this proceeding until further order
of the Court; Maremont Corporation v. Federal Trade Commission,
et al., Civil Action No. 69 C 2266. The Commission thereupon on
November 6, 1969, issued its ovder cancelling the hearings then set
to begin November 12, 1969, “pending the district court’s disposition
of the Commission's motion to dismiss * * *, and pending the Com-
mission’s decisions on the interlocutory matters in this proceeding
which are now before the Commission.” ,

The district court thereafter on January 5, 1970, dismissed the
complaint filed by respondent and respondent appealed. Pending ap-
peal, the district court entered an order restraining the Commission
from holding any further hearings.

The Circuit Court of Appeals for the Seventh Circuit rendered 1ts
decision on such appeal on September 3, 1970, and affirmed the decision
of the district court. Maremont Corporationy. Federal rade Comanis-
sion, et al., 431 F2nd 124 (Tth Cir. 1970) ; 1970 Trade Cases, §73310
[S S. & D. 1233]. It also ovdered on September 22, 1970, that the
district court’s order of January 16, 1970 restraining the Commission
from further proceeding pending the appeal be vacated.

Thus, the Commission is now free to continue with the interrupted
proceedings in this matter.

I

espondent’s appeal under Section 8.85(b) of the Commission’s
rules is from the examiner’s order issued October 16, 1969 denving
its application for issuance of subpoenas duces tecum. This appeal
is cross referenced to respondent’s other request filed contemporane-
ously with the appeal which sceks leave to file interlocutory appeal
from the same order of the examiner insofar as it denies other dis-
covery motions made by respondent. The other motions denied were
(a) respondent’s motion for access to special industry survey and (b)
its motion for renewed consideration of certain discovery requests.
‘On the appeal from the order denying subpoenas, respondent gen-
erally challenges the appropriateness of the examiner’s ruling and con-
tends his action is arbitrary. Similatly as to the requests to appeal
involving the special industry survey and other discovery matters
discussed below, respondent’s challenge is chiefly directed to-the ex-
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aminer’s exercise of his discretion in denying their requests. In con-
nection with the subpoenas the hearing examiner ruled as follows:

Respondent’s third application was made ex parte, for the issuance of discovery
subpoenas duces tecum to 13 manufacturers of automotive parts, The specifica-
tions for said subpoenas call for a vast array of sales data, broken down by
nine customer eclassifications and multiple geographic areas, and congiderable
other data and documents, including names of customers .and financing of cus-
tomers. The data requested cover a minimum period of three years and, in some
instances, five years. Based on extensive experience in similar cases, the ex-
aminer would estimate that it will take over six months to accomplish even
minimal compliance with said subpoenas, assuming no motions to quash, limit or
for protective orders were filed. Were such motions to be filed, and typical inter-
locutory appeals taken, a delay of at least one year would ensue. The vast bulk
of the data and documents sought by respondent are either plainly irrelevant,
or their relevance has not been adequately demonstrated in its application, Con-
sidering the lateness of the hour and the dubious relevance of much of what ig }
sought, the examiner is not disposed to issue the requested subpoenas duces
tecum, and await the filing of the usual third-party motions. Should the relevance
of any of the data be demonstrated afiter the start of hearings, respondent may
renew its application on a more limited basis, and appropriate arrangements can
be made to recess the hearings to permit discovery necessarily deferred. (Ovder
Denying Discovery Applications, filed October 16, 1969, Pgs. 4 and §)

The hearing examiner has broad discretion in the discovery area.
There has been no showing here of any abuse of his discretion. More-
over, the examiner has indicated that if the relevance of the data
should later be demonstrated, respondent may renew its application,
albeit on a more limited basis. We do not believe that this appeal has
been justified under the Commission’s Rule Section 3.35 (b) and it will,
accordingly, be denied.

Ix

The request to appeal from the examiner’s order filed October 16,
1969, so far as it denies respondent’s other two motions, in effect raises
for reconsideration matters previously presented to the Commission.
On the “motion for renewed consideration of certain discovery re-
quests,” the examiner notes that he previously denied such requested
discovery by his order of April 7,1969; that a request for permission
to appeal such order of denial was denied by the Commission; and
that respondent has presented no substantial reason for modifying his
prior order. The examiner notes that the type of discovery sought
would only result in protracted delay and serve mo constructive
purpose.

The respondent’s second motion denied seeks “access to special in-
dustry survey.” The examiner concluded that this request was actually
a motion for reconsideration of his order of April 2,1969, denvine such
request, and as to which a request to appeal was also denied. The
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examiner states that respondent has advanced no substantial new
reason not previously considered by him and that were he to grant the
request, it would result in a delay of from six months to a year or
more. Finally, the examiner suggested that to the extent any of such
material may be relevant for defense purposes, respondent may renew
its application at the end of complaint counsel’s case-in-chief.

On both these matters involving pretrail discovery, the examiner, as
stated, has broad discretion and no showing is made that he abused his
discretion. There has been no adequate showing here as required by
Commission Rule Section 3.23 to justify an 1nterlocutor appeal.
Such requests will therefore be denied.

111

The 1ﬂ91)ondent in its remaining document filed October 27, 1969,
requests leave to file an appeal from the examiner’s order scheduhnfr
hearings filed October 17, 1969. Respondent 1alses two main points in
this request.

The first relates to the examiner’s conclusion that the proceedmo is
ready for trial. Respondent’s argument under this point concerns
details of the availability to respondent of complaint counsel’s
evidence including “basic statistical evidence.” A part of respond-
ent’s complaint seems to be that there have been delays in the
turning over of this material particularly in its final form, and that
it th(,refore needs more time to prepare its defense. This point was, of
course, made about one year ago. The intervening period has assuredly
given respondent ample time to review the nntenals and prepare its
defense. We recognize that respondent’ s argument goes somewhat be-
yond merely secking additional time, 7.e., it seems to be suggesting that
it is not receiving the production of certain of the documents to which
it is entitled for the purpose of preparing its defense. It claims for
instance it has not been furnished “summaries” of the expected testi-
mony of some 40 out of 75 witnesses which complaint counsel has
indicated they will call, allegedly in defiance of the hearing examiner’s
order.

The question on the completeness of the production ordered seems
to us to be quite clearly a matter concerning procedure and the con-
duct of the trial which should be left to the hearing examiner’s discre-
tion. We do not believe there has been a showing he has abused his
diseretion in scheduling the formal hearings to begin especially since
as indicated above respondent has now had an additional year for
preparation.

The second point respondent raises on this request is the assertion
that the examiner erred in selecting Washington, D.C. as the appro-
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priate place for trial. On this issue of venue the examiner held as
follows: “In the considered judgment of the examiner hearings will
proceed with far more expedition, and will cause much less overall
inconvenience if they are held in Washington, D.C.” He also indicated
that should it become necessary to recess at the end of complaint
counsel’s case-in-chief he would give further consideration to a request
from respondent as to-the necessity for setting defense. hearings in
Chicago.

We are of the view that the examiner here appropriately exercised
his discretion in balancing the various interests on this matter of place
of trial. See also the court’s discussion of this issue in M aremont Cor-
porationv. Federal Trade Commission, supra. There has been no show-
ing here to justify an appeal under Section 3.23 of the Commission’s
rules; therefore, respondent’s request will be denied.

Iv

Finally, respondent on November 10. 1969, subsequent to the day
the Commission was restrained in the interim from tuI ther proceedings
filed a request titled as follows:

Resp(mdent’s Request for Leave to File Interlocutory Appeal from' Ordér
Denying Request for Certification to the Commission of “Motion to Dismiss or)
in the’ Alternative, for Plenary Iearing on Commingling of Functions and Ex
Parte Communieations.” :

Respondent claims that it was error for the hearing examiner not to
certify its motion concerning alleged e parte activities asserting that
the motion was addressed to the Commission’s dennmstratwe dis-
cretion. Respondent attached to n‘i lequoqt @ copy of its motion
ontlt]ed ‘ :

\Totlnn to Dismiss or,.in the Altenmn\e tor I‘Ien 1y Tearing on ('ouumn"lm"
of Functwm and Ex Parte Communications.

Since the motion is in fact before us as if it had been cextlﬁed we
believe it.is unnecessar v in the circumstances here to consider the as-
sertion of error for failure to certify. We will go immediately to
consideration of the motion.

Respondent in its motion, bases its claim of cx parte commuxucatlons
on the statements made by complalnt counsel relative to the role in
this proceeding of Steven Nelson, an economist employed by the Com-
mission. It is averred that complaint counsel stated among other things
in their motion filed September 16, 1969, contending for Washmoton,
D.C. as the place of trial that Mr. Nelson “is fr equent]v consulted by
the Commission and senior staff members regarding factual back-
or ound and. pohcv in the ‘1ut0motlve parts industry. * <k Tt claims
that this admission constitutes an ‘Lcknowledoenlent of a violation of
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the Commission's own rules, the Administrative Procedure Act and
the constitutional guarantees of due process.

Coomplaint counsel in their response filed November 12, 1969, at-
tached their response to the examiner on this issue and an affidavit of
Ar. Nelson. In the Jatter document, Mr. Nelson states, among other
things:

Since my participation in helping to prepare the staff recommendation to the
Commission that a proposed complaint should issne against Marercont Corpora-
tion, I have had no ex parte communications of any kind, written or verbal, by
way of advice or otherwise, concerning the Maremont complaint (D 8763) or any
aspect thereof with the Hearing Examiner, the Commission, any Commissioner
or any member of any Commissioner’s personal staff.

The court in Maremont v. Federal Trade Commission, supra in con-
sidering this issue held that the facts outlined to them “do not con-
stitute a violation of the doctrine of separation of funetions.” The
Commission concludes on the basis of Mr. Nelson’s affidavit and on
the basis of the knowledge of the Commissioners that Mr. Nelson since
the issuance of the complaint here under Part 3 of the Commission’s
rules has not engaged in ez parte commmnications concerning the
Maremont matter of any kind with the Commission, with any Com-
inissioner or any officer or employee of the Commission connected witli
the decisional process. Furthermore, there will be no such eommunica-
tions. We believe there has been a complete separation of functions in
this matter fully in accord with the letter and the spirit of Sec. B(c)
of the Administrative Proceduwre Act and the Commission’s rules:
Respondent’s requests in its motion to dismiss or in the alternative
for plenary hearing on alleged commingling of functions and ex paric
communications filed October 23, 1969, will be denied. Accordingly,

It is ordered. That respondent’s motion for a waiver of page limita-
tion on its request to appeal as to the scheduling of hearings be. and
it hereby is, granted. _

It is further ordered, That vespondent’s appeal filed October 27,1969,
from the order denying applications for the issnance of subpoenas
duces tecum be, and it hereby is, denied. ’

It is further ordered, That respondent’s request filed October 27,

1969, for leave to file interlocutory appeal from order denying discov-
ery applications be, and it hereby is, denied.

It is further ordered, That respondent’s request filed Qctober 27,
1969, for leave to file interlocutory appeal from order scheduling hear-
ings be, and it hereby is, denied. ' -

[t is further ordered, That respondent’s motion to dismiss or, in the
alternative for plenary hearing on commingling of functions and
ex parte communications filed with the hearing examiner and treated
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as having been certified to the Commissioner on November 10, 1969,
be, and it “her eby is, denied.

1t is further ordered, That this matter be, and it hereby is, returned
to the hearing examiner for further proceedings in accordance with
the Commission’s Rules of Practice.

ASH GROVE CEMENT CO.
Docket 8785. Order and Opinion, Oct. 22, 1970

Order granting appeals of respondent from hearing examiner’s order granting
motions to quash subpoenas directed to two concrete companies, striking the
hearing examiner’s orders relative thereto, denying respondent’s motion for
issuance of subpoena to Acting Director of Bureau of Mines, and returning
case to examiner.

Orixion aND OrpER RULING 0N INTERLOCUTORY APrrEaLs AND MoTioN
CerTIFiED TO THE COMMISSION

This matter is before the Commission upon two separate interlocu-
tory appeals filed by the respondent on September 21, 1970, and upon
the hearing examiner’s certification to the Commlsswn of a motion by
respondent for the issuance of a subpoena duces tecum to a govern-
ment official, filed September 25, 1970. Each of the appeals deal with
an order of the hearing examiner granting (one conditionally and the
other without prejudice) the motion of a third party to quash a sub-
pocna duces tecum issued to it at the instance of respondent.

I

The first appeal we will consider is that filed on September 21, 1970,
from the hearing examiner’s order conditionally granting the motion
of Denny Concrete Company (Denny) to quash a subpoena duces
tecum served upon its president, J. Gilbert Denny, at the instance of
respondent. In its motion filed September 3, 1970, Denny states among
other things that “the scope of the Subpoena is unreasonable in that
much, if not all, of the requested data has no relation to Respondent’s
business and to require Denny Concrete Company to compile and pro-
duce the data would place an onerous burden, physically and econom-
ically, on the company

The hearing examiner conditionally granted Denny’s motion in
an order filed September 11, 1970. He held that Denny had not carried
its burden of showing that its various allegations should be granted,
with the apparent exception of that above quoted. Stating that the
Commission’s rules are silent on the question posed by the claim of
onerous burden, the hearing examiner applied Rule 45(b) (2) of the
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Federal Rules of Civil Procedure. Rule 45(b) in its entirety reads
as follows:

(b) For Production of Documentary Evidence.

A subpoena may also command the person to whom it is directed to produce
the books, papers, documents, or tangible things designated therein; but the
court, upon motion made promptly and in any event at or before the time
specified in the subpoena for compliance therewith, may (1) quash or modify
the subpoena if it is unreasonable and oppressive or (2) condition denial -of
the motion upon the advancement by the person in whose behalf the subpoena
is issued of the reasonable cost of producing the books, papers, -documents, or
tangible things. ' ; )

Respondent in appealing from such ruling argues principally (1)
that Denny did not ask for the relief granted; (2) that a mere claim
of economic burden with no specification of expense would not support
a motion to quash and (3) that respondent is unaware of any precedent
of applying Federal Rule 45(b) (2) in Commission practice.

Commission adjudicative proceedings are not governed by the Fed-
eral Rules of Civil Procedure; rather they are conducted under the
Commission’s own duly promulgated Rules of Practice. We would
add however, that while the Federal rules are not applicable, the
standards developed by the courts in interpreting such rules are
frequently informative and useful in applying the Commission’s rules
to specific situations. L. ¢. Balfour Company, Docket No. 8435, 62
FTC 1541, 1546, footnote 14 (order on interlocutory appeal issued
May 10, 1963).

. As to the appeal in issue we hold that, not as a general rule but in
a particular instance where justice and fairness so demands, the ex-
aminer’s powers are sufficiently broad to require the payment by a
respondent of appropriate and determinable expenses connected with
compliance by a third person with a subpoena issued at the instance
of a respondent. Additionally, if fairness so demands, it is further
within the examiner’s authority to require that such payment be made
in advance.*

Such relief should not be given automatically on a mere claim of
economic burden. Moreover, we believe the expenses claimed should be
of an unusual nature, ¢.c., something more for example than the costs
of routinely pulling records from files in the ordinary situation. In
this instance, Denny has not specified the expenses which it will al-
legedly incur. It seems to us therefore that it would be difficult if not
impossible at least without negotiations for respondent to tender in
advance the cost of the production. Where no specific costs ar> men-

1Qf. Miller v. Sun Chemical Corp. (D.C. N.J. 1952), 12 F.R.D. 181; Fox v. Ilouse, 29
T. Supp. 673, 677 (D.C.E.D. Okla. 1939) ; State Theatre Co. v. Tri-State Theaire Corp.
(D.C. Neb. 1951), 11 F.R.D. 3S1; Ulrich v. Bthyl Gasoline Corp. (D.C.W.D. Ky. 1942),
2 F.R.D. 357.
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tioned, and the examiner nevertheless determines that theré are or
might be unusual expenses for which compensation should be made by
respondent in advance, it seems to us that as a practical matter some
determination should be made of the amount of such unusual expenses
or at least an approximation thereof so that the tender can be made by
the respondent. We leave it to the examiner to work out the best
procedure for accomplishing the result we have outlined.

In the circumstances, we will grant the appeal, strike the examiner’s
order conditionally granting Denny’s motion to quash and return the
matter to the examiner for further consideration in light of our views

expressed herein.
ho g

The second appeal for our consideration is that filed by respondent
September 21, 1970, from the hearing examiner’s order granting the
motion of Olathe Ready-Mix Co. (Olathe) to quash subpoena duces
teaum. Olathe moved on August 31,1970, to quash subpoena duces tecum
served upon its president, Delton E. Dayvis, at the instance of respond-
ent. The hearing examiner in his order filed September 11, 1970,
granted the motion to quash without prejudice to the reissnance of a

‘new subpoena duces tecum subject to its conformity with the legal
requirements described in his order. In such order he refers to the
Rule 45 (b) and (c) of the Federal Rules of Civil Procedure, and the
requirements thereof. '

Olathe, in its motion to quash, claimed that the specifications of the
subpoena 1 through 10 would require it to transport virtually every
corporate record that it has maintained for the years specified, which
1t asserts “would be unduly burdensome, oppressive and unreasonable.”
Olathe further asserts that respondent has not tendered to it “the
necessary witness fees nor the necessary costs of transporting the
records requested in the specifications to Washington, D.C.”

The examiner in his order granting Olathe’s motion states as he
did in the Denny matter that the Commission’s rules are silent on the
questions posed thereby and that therefore he would resort to Rule 45
of the Federal Rules of Civil Procedure. While he states that the
subpoena is subject to Rule 45(b) (2) of the Federal rules, he appar-
ently specifically applied Rule 45 (c), the relevant part of which states
as follows:

Service of a subpoena upon a person named therein shall be made by delivering
a copy thereof to such person and by tendering to him the fees for one day’s
attendance and the mileage allowed by law.

Respondent argues in this connection among other things (a) that
Rule 45(c) is inapplicable to Commission proceedings, (b) that the
question is in fact covered by Commission Rule 4.5 (a) and (¢), (c)
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that Olathe’s motion does not ask for the relief granted and (d) that
if Rule 45(b) (2) governs, it was improperly applied.

‘We have previously stated that the Federal Rules of Civil Procedure
do not govern Federal Trade Commission adjudicative proceedings.
The Commission’s rules on the payment of fees and mileage provide
that: “Any person compelled to appear in person in response to sub-
poena shall be paid the same fees and mileage as are paid witnesses in
the courts of the United States.” (Section 4.5(a)) and that “The fees
and mileage referred to in this section shall be paid by the party at
whose instance deponents or witnesses appear.” (Section 4.5(c)) Such
provisions, as we construe them, are not explicit on the question of
advance payments. Normally, in Commission proceedings, fees and
mileage are paid at the time the witness actually appears. However,
the examiner has discretion in such matters and he has sufficient
authority in particular circumstances where justice and fairness so
require to direct that the payment of such fees and costs be made in
advance. On the question of transportation costs, if these are found
to be unusually burdensome and fairness requires that a respondent at
whose instance the material is being transported pay such costs, the
examiner in such circumstances also has the authority to require the
payments be made in advance. However, as in the Denny matter above,
a determination siiould be made on the amount of such costs so that
an advance tender can as a practical matter be provided. To the
extent that the examiner is requiring in this instance advance payment
for other production costs, whatever they may be, the same considera-
tions apply here as in the Denny matter for a determination of such
costs.

Accordingly, we will grant the appeal as to the Olathe matter,
strike the hearing examiner’s order quashing the subpoena directed
to Olathe and return the matter to the hearing examiner for his
further consideration in light of the views expressed herein.

III

The final issue before us in this proceeding concerns the certification
to the Commission by the examiner on September 25, 1970, of the
motion by respondent for the issuance of a subpoena duces tecum to a
government official with the examiner’s recommendation of denial.
Respondent on September 8, 1970, moved pursnant to Rules 3.37 and
3.22(a) of the Commission’s Rules of Practice for the issuance of a
subpoena duces tecum to Dr. Earl T. Hayes, Acting Director of the
Bureau of Mines, United States Department of Interior. The specifica-
tion for the requested subpoena was attached to the application. The
subpoena seeks the production of source material from which the
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statistical tables and summaries from Bureau of Mines publications
specified were prepared. The tables in issue, were offered and received
in evidence as Commission Exhibits 49 through 55 and 68 and 69. Re-
spondent claims that it has been denied the chance to inspect the basic
data from which the tables were drawn and that it has been denied the
opportunity for cross-examination of complaint counsel’s evidence due
to the fact that complaint counsel assertedly did not call a witness
familiar with the data. It asserts that the information it seeks is neces-
sary in order to afford it the right of cross-examination regarding the
referred to exhibits.

Complaint counsel answered on September 18, 1(){0 contendlntr that
respondent has not shown the necessity for ‘mfl the relevancy of the
specified material as required by 8.37(b) of the Commission’s rules.
Further, complaint counsel state they do not intend to ask Dr. Hayes
or any othel official of the Bureau of Mines to testify concerning the
exhibits. They assert the exhibits were offered pursuant to 28 U.S.C.
1733, which they argue exists to prevent officials of the government
from frequent appearances to testify about official documents.

The hearing examiner in recommending that the motion be denied
observes that among other things the request would appear to require
a lengthy and burdensome production task not necessary to any appro-
priate discovery purpose in the case and would lead in his opinion to
delay in the trial of the matter on the merits.

It appears that the issue here relating to the receiving into the
record of the Bureau of Mines statistical tables and the purpose for
which such were received has been previously considered in some form
by the hearing examiner and the Commission on two occasions. The
first was in connection with the examiner’s order of June 15, 1970,
denying respondent’s application for a subpoena to produce documents
from the Commission’s files. An appeal from that order was denied by
the Commission by its order issued July 15, 1970, upon the ground,
among others, that no showing had been made that the hearing exam-
iner had abused his discretion. The second occasion was that of the
hearing examiner’s order of August 19, 1970 in which he denied some
of the specifications of subpoenas including those which called for
the underlying statistical information submitted to the Bureau of
Mines by the ten companies to whom the subpoenas were directed.
The Commission in its order and opinion of September 18,1970, denied
respondent’s appeal from that order. '

In the last referred to Commission order and opinion we stated that
the record shows the hearing examiner has considered the substance
of respondent’s request, heard substantial arguments thereon in pre-
trial proceedings and that his order suggests a careful weighing of
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the interests in the matter. We refrained however from deciding the
correctness of his order one way or another. We ruled only that he
did not abuse his discretion and that the merits of the issue would not
be reviewed by the Commission at such stage of the proceeding.

It seems to us that what is involved here on the merits as suggested
above is a question which again concerns the correctness of the hearing
examiner’s rulings respecting the receipt of and the purpose of the of-
fering of the Bureau of Mines tables. He in effect has held that re-
spondent’s inquiry into the source material is unnecessary because the
exhibits were offered only for a limited purpose and that “no proof
would be offered or findings of fact proposed as to the competitive
effect of the challenged Kansas City vertical mergers as respects the
alternative relevant geographic market alleged in the complaint as
being the United States as a whole.” (Hearing examiner’s order filed
June 16,1970, Pgs. 7 and 8)

It is clear that the examiner holds to the same view since in his
certification he states that the purpose of respondent’s request in vari-
ous different forms has been previously presented to the examiner and
rejected by him and he recommends the denial of the certification for
the reasons so stated as well as the other grounds referred to.

The Commission held in the prior orders mentioned that this is a
discovery area in which the hearing examiner has broad discretion.
To allow the subpoena here sought would have a direct bearing on
the examiner’s prior rulings and his control of discovery and conduct
of the proceedings. We do not reach the question therefore as to
whether or not respondent has shown “necessity” and “relevancy” as
required by Section 8.87. We hold merely that this matter concerns the
hearing examiner’s discretion in the discovery area, and that no show-
ing has been made to justify overruling him in effect in his rulings on
the question. We do not address ourselves to the correctness of his rul-
ings; we hold only that he has not abused his discretion. Respondent’s
- moetion will therefore be denied. Accordingly,

It is ordered, That the respective appeals from the hearing examin-
er’s order conditionally granting the motion of Denny Concrete Com-
pany to quash subpoena duces tecum and the hearing examiner’s order
granting the motion of Olathe Ready-Mix Co. to quash subpoena duces
tecum be, and they hereby are, granted.

It is further ordered, That the respective orders of the hearing ex-
aminer filed September 11, 1970, conditionally granting the motion of
Denny Concrete Company to quash subpoena duces tecum and the
motion of Olathe Ready-Mix Co. to quash subpoena duces tecum be,
and they hereby are, stricken.

1t 48 further ordered, That respondent’s motion filed September 8,
1970, for the issuance of a subpoena duces tecum to Dr. Earl T. Hayes,
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Acting Director of the Bureau of Mines, United States Department of
Interior be, and it hereby is, denied.

1t is further ordered, That this matter be returned to the hearing
examiner for further proceedings in accordance with the Commission’s
rules and consistent with the Commission’s views expressed herein.

FIRESTONE TIRE & RUBBER COMPANY
Docket 8818. Order and Opinion, Oct. 23, 1970

Order granting SOUYP, Inc., leave to intervene in case for the limited purposes of
1) presenting evidence of public interest, 2) presenting briefs and oral argu-
ment, and 3) exercising certain discovery rights.

trearpING Ruquest or SOUD, Inc., ror Luave To Fine an
Ixrervocurory Arrean From Ax OrpER oF THE HEARING EXAMINER
Dunyine Its Aszenpep Morion To INTERVENT

StareMeENT BY MacInryre, Commissioner:

A few law students have formed a corporation styled Students
Opposing Unfair Practices, Inc. (hereinafter referred to as “SOUP”).

SOUP, on September 1, 1970, filed with the hearing examiner in
this matter a motion to intervenc in this proceeding. The hearing ex-
aminer by order dated September 18, 1970, denied SOUP’s amended
motion on the ground that it had “failed to show good cause” as re-
quired by Section 5(b) of the Federal Trade Commission Act. That
provision of law provides that “Any person, partnership, or corpora-
tion may make application, and upon good cause shown may be allowed
by the Commission to intervene” in a proceeding by counsel or in
person. Thereafter, on September 25, 1970, SOUP filed with the Com-
mission its request for leave to file an interlocutory appeal from the
hearing examiner’s denial of its amended motion to intervene. Answers
were filed by counsel for respondents and counsel in support of the
complaint in opposition to that request. Thus was put in issue the
validity of the hearing examiner’s order denying the motion of SOUP
to intervene as a full party with all the rights of parties in this
proceeding.

I fully agree with the stated view of the majority that where substan-
tial issues of law or fact appear to be involved in the request of persons
wishing to present them to the Commission in a proceeding those per-
sons should be heard and allowed to present the information they say
they have about the issues. Likewise, I agree with the majority that in
considering a request from persons to present information to the
Commission we should weigh the additional factors involving the
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expenditure of the Commission’s limited resources and the prospects
for a longer and more complicated proceeding. With these problems
in focus I have proposed to the Commission that it grant SOUP, Inec.,
the privilege of a hearing to the extent that the hearing examiner be
instructed to permit SOUP to participate in this proceeding for the
limited purpose of presenting the evidence specified in its amended
motion to intervene, filed September 1. 1970, at the conclusion of the
complaint counsel’s case-in-chief and that he be further instructed to
reconsider SOUP’s requests for disclosure and for leave to file in forma
panperis. Moreover, it has been my position that the Commission
should not only thus hear SOUP, Inc., but should provide an oppor-
tunity for SOUP, Inc., to present briefs and argument to both the
hearing examiner and the Commission if necessary to fully inform
the Commission regarding any information it has bearing on the
issues here and its views about such information and the issues. The
majority of the Commission has not seen fit to adopt the proposal I
made. Instead, the Commission ordered and directed the hearing exam-
iner “to permit SOUP to intervene for the limited purposes” of
presenting certain evidence and in filing certain briefs and argument
and in exercising certain discovery rights which would be available
to a party litigating the issues in question. I did not concur in the
decision of the Commission to issue that order because T am convinced
that the Commission will not be able hecause of that action to adjudi-
cate and conclude this matter within a reasonable period of time. It
does not require imagination or speculation to determine why that is so,
neither does it require imagination nor speculation for us to know that
when justice is delayed it may by that fact be denied.

OriNioN AND ORDER GRANTING LIMITED INTERVENTION

This matter concerns a question of vital importance to the effective
functioning of the Commission’s adjudicatory process: the scope of
the privilege of intervention and participation in Commission adjudi-
cations by responsible representatives of the consumer interest. In
passing upon the motion now before us, the Commission is afforded
an opportunity to clarify its previous position on this question in
I ve Campbell Soup Co., Docket 1741, May 25, 1970 [77 F.T.C. 664].

The complaint in this proceeding, issued June 29, 1970, charges
respondent with false and deceptive advertising with respect to the
price and safety of its tires. On July 29, 1970, Students Opposing
Unfair Practices, Inc. (hereinafter SOUP) filed a motion to inter-
vene, for leave to proceed n forma pauperis, and for disclosure. The
motion was opposed by both respondent and complaint counsel. By
order issued August 21, 1970, the hearing examiner denied the motion
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on the ground that no good cause for intervention had been established.
Thereafter, on September 1, 1970, SOUP filed an amended motion
to intervene, for leave to proceed in forma pauperis, and for disclosure,
this time explaining in some detail the reasons for its belief that good
cause exists for intervention in this case. The reasons were as follows:
consumers are within the zone of interests sought to be protected by
the FTC Act; SOUP is recognized as a responsible representative
of the consumer’s interests; members of SOUP have a personal stake
in the outcome of the proceeding; this is an aggravated case, directly
involving the health and safety of the public; the proposed order is
inadequate to protect the public interest because it contains no pro-
vision for restitution and no affirmative disclosure provision to counter-
act the residual effects of respondent’s deceptions; and SOUP desires
to introduce factual and expert evidence on the residual effects of
respondent’s advertisements to prove the need for an affirmative dis-
closure provision in the final order. Respondent and complaint counsel
again opposed the motion.

By order of September 18, 1970, the hearing examiner denied
SOUP’s amended motion on the ground that SOUP “has again failed
to show good cause to support the motion.” On September 25, 1970,
SOUP filed with the Commission a request for leave to file an inter-
locutory appeal from the denial of its amended motion to intervene.
The Commission has determined that SOUP’s request should be
granted, and that it should be allowed to intervene in this proceeding,
with all of the rights of a party. for the limited purpose of presenting
evidence and argument on the issue of the proper remedy and scope
of the final order in this case.

Section 5(b) of the Federal Trade Commission Act provides that
“Any person, partnership, or corporation may make application, and
upon good cause shown may be allowed by the Commission to inter-
vene and appear in said proceeding by Counsel or in person.” Section
3.14 of the Commission’s Rules of Practice provides that “The hearing
examiner or the Commission may by crder permit the intervention to
such extent and upon such terms as are provided by law or as otherwise
may be deemed proper.” These provisions clearly reflect the fact that
intervention in Commission adjudications is a matter of privilege, and
that its grant or denial is a discretionary matter, to be decided on the
basis of the particular facts and circumstances involved in each case
in which intervention is sought.

In re Campbell Soup Co., Docket 1741, May 25, 1970, suggests the
type of considerations that properly influence the grant or denial of
a motion for intervention in a particular matter. Although that case
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concerned a motion for intervention in consent order proceedings,
which are not proceedings governed by Section 5(b) of the Act or
Section 3.14 of the rules, the principles announced therein are gen-
erally applicable to the question of intervention in adjudication. The
thrust of our opinion in Campbell Soup is that before the Commission
will allow intervention into its proceedings, it must be demonstrated
that (1) the persons seeking such intervention desire to raise substan-
tial issues of law or fact which would not otherwise be properly raised
or argued, and (2) the issues thus raised are of sufficient importance
and immediacy to warrant an additional expenditure of the Commis-
sion’s limited resources on a necessarily longer and more complicated
proceeding in that case, when considered in light of other important
matters pending before the Commission. This second factor means a
determination that such additional expenditure is fully consistent
with the Commission’s own assessment of overall priorities governing
the allocation of its own resources. A finding of this nature should be
one prerequisite to an ultimate judgment that “good cause” exists to
permit intervention in a particular case.

But we wish to emphasize that satisfaction of the above standard,
or of any other test or formula, will not automatically result in a right
of intervention. As stated previously, the exercise of discretion on a
question of intervention depends on an assessment of all of the facts
and circumstances of a particular case, and each grant or denial will
have minimal, if not non-existent, precedential value. But as further
guidance for future applicants, we would suggest the following addi-
tional factors which will generally be considered : the applicant’s abil-
ity to contribute to the case; the Commission’s need for expedition in
the handling of the case; and the possible prejudice to the rights of
original parties if intervention is allowed.

The Commission applauds the efforts and enthusiasm of groups
such as SOUP to fight for the public interest by means of participa-
tion in the work of federal agencies serving the same public interest.
We are also very cognizant of the potentially great contribution to the
work of such agencies, including our own. Of. Office of Communica-
tions of the United Church of Christ v. FCC, 859 F. 2d 994 (D.C. Cir.
1966). But there are important countervailing considerations which
must be weighed in the balance: the need to maintain an orderly and
efficient adjudicative procedure and the need to control resource allo-
cation on the basis of a system of established priorities. The public
would be ill-served by an agency whose proceedings were vulnerable to
disruption and agonizing delay by means of the proliferation of
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parties and other participants: Furthermore, the need for public inter-
est intervenors in FTC proceedings is substantially less than the need
for such intervention in the proceedings of other agencies. Unlike some
other agencies, the FTC has a built-in public interest prosecutor in all
of its proceedings; our adjudications are truly adversarial, without
intervention of any kind. Therefore, it is reasonable to require a sub-
stantial showing of special circumstances justifying intervention in a
particular case.

In allowing intervention in the present case, we are beginning a deli-
cate experiment, one requiring caution and close observation. Nothing
in this opinion should be construed as a permanent or irreversible
policy decision; we have many apprehensions concerning this step,
and we find a need for a period of probation.

It now remains to explain why. in this particular case. the Com-
mission has determined that SOUP has made a sufficient showing of
“good cause” to justifv allowance of intervention. consistent with the
views expressed in this opinion. SOUP has raised the issue of the
necessity for affirmative disclosure relief in a case that involves a public
safety danger, a category of cases in which such relief may be espe-
clally appropriate. See Campbell Soup, supra. at 21.423. Further-
more, this issue and this type of case is high on the list of our own
priorities. The Commission believes that intervention in this case may
contribute to a fuller appreciation of the need for stronger remedies
generally in Commission cases. We do not believe that in this par-
ticular case the grant of intervention will unduly lengthen or com-
plicate the case, or that it will prejudice the rights of the respondent.

Having considered all of the views and arguments contained in all
of the briefs submitted by SOUP, by respendent. and by complaint
counsel in connection with this matter.

It is ordered, That SOUTP’s request for leave to file an interlocutory
appeal from the hearing examiner’s order denyving its motion to parti-
cipate as a party in these proceedings be. and it hereby is, granted.

It is further ordered, That the examiner be. and hereby is, directed
to permit SOUP to intervene for the limited purposes of:

(1) presenting, at the conclusion of complaint counsel’s case-
in-chief, relevant, material, and noncumulative evidence on the
issue of whether the proposed order to cease and desist adequately
protects the public interest ;

(2) presenting, with respect to said issue, briefs and oral argu-
ment in such manner and to such an extent as the examiner may
deem reasonable ; and

(8) exercising, with respect to said issue, such discovery rights
as the examiner shall deem reasonable and necessary.

Commissioner MacIntyre filed a separate statement.
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ASH GROVE CEMENT CO.

Docket 8785. Order and Opinion, Nov. 19, 1970

Order granting appeal of two ithird parties from denial by hearing examiner that
certain parts of material subpoenaed be treated as confidential and remand-
ing case to hearing examiner.

Oroer ANDp OpINtON RuLING ON A JoINT APPEAL FroM HeariNG
Examiner’s OrpEr DuENYING CONFIDENTIAL TREATMENT

This matter is before the Commission upon the joint appeal filed
October 23, 1970, by Missouri Portland Cement Company (Missouri
Portland) and Botsford Ready Mix Company (Botsford), third par-
ties in this proceeding, from the examiner’s order filed October 15,
1970, denying their motions to quash certain specifications in the
subpoenas served upon them at the instance of respondent or, in the
alternative, to grant confidential treatment.

The hearing examiner, in the appealed from order, held in part
that to apply the so-called Mississippi River* confidential treatment
as requested would unduly and unreasonably restrict and impair
the preparation of respondent’s intended defense and its rights of
cross-examination. ITe further held that the circumstances present ap-
peared to allow a departure from Mississippi [iver treatment; how-
ever he failed to detail these circumstances. The hearing examiner in a
footnote suggests there is support for his position in the “full discus-
sion and legal precedents cited in respondent’s answer in opposition to
the instant motion filed September 80, 1970.” Such answer, however,
insofar as we can determine contains no factual recitation distinguish-
ing this case from Mississippi River.

Missouri Portland and Botsford in their appeal argue primarily
that they should be granted confidential treatment like that awarded
in Mississippi River becanse they allege the data is highly confidential
business information and disclosure thereof to competitors and poten-
tial competitors would assertedly injure their competitive viability.

1In the Matter of Mississippi River Fuel Corporation, Docket No. 8657, the Commission
in an interlocutory order issued June 8, 1966 [69 F.'0.C. 11861, directed that materials
submitted in response to the subpoenas there in question ‘“should be submitted to a
reputable and disinterested accounting firm, to be selected by the hearing examiner in
consultation with the parties, which shall compile and present the material to respondent’s
counsel in such a manner that no individual company’s confidential arrangements or
data will be revealed.” This action is generally referred to herein as the Mississippi River
treatment. The Mississippi River case is now on appeal in the United States Court of
Appeals for the Eighth Circnit [454 17.2d 1083]. See also, the Commission’s “Order after
Remand” in Lehigh Poitland Cement Company, Docket No. 8680 issued July 31, 1979,
[p. 1642 herein] in which Mississippi River treatment was granted but with the right
to couunsel to obtain full disclosure during the hearing it they could show the need
therefor.







