
SKYLARK ORIGINALS, INC. , ET AL.

D()ckct 81"1'.1. Onfer , Sept. 2,;, 111"(0

Ordcr vacating iniUill (\l'ci i()n , flIH1 (;llse n'nHl1l11ed t/l ltpnring E'Xaminpi fur'
fllrt)l!' !" pro(;cedillf.:-.

Omn:lt VACATL' G IXlTur. DECISJOX AND

HEARING EXA

:G PnOCEEmNG TO

The )I'Dcceding, issue, -' 27 1968, cJ 

that l' d the Federal Trade Commission Act 
uy gagl1! Jeading advertising of their ladies ' clothingand w fictitious prices at ,yhieh their pl'oduds were.cJninH d; falsely aclv(',rtising that they nncondition-

a.1lv p: 1 of the purchaser s mOJ1ry on requcst; falselyac1vPJ' igs ,yorG avaiJable in five styles and t.e.n eolol'sat n",l limited supply for a limited time,; and falsp,1y aih merchandise \vQuld be delivere.cprompHy.On J , the hearing examiner certified to the Com-n11SSJ( 3pol1(lents refJuesting- that an agreement con-tainin be accepted. Complaint conl1scl had ,joined

in rC', and the hearing examiner recommended thn,tit lw, ot.ion was denied by the Commission on Dc,
cernlH C. 1091J, and a subsequent motion 1'01' recon-

sidr.J' ation also was denied.
Thr.l'ea-fer. counsel Jo\' respondents Hnd eOlUlscl supporting the

cOlnpln,int, snbmitted to the hearing examincr a stipulation of facts
amI fin agn.pd onler with tlw understanding. t.hat. the lads \Yere

stipulated suu.iect. to tlle acceptance by the Commission of the agreed
order. On t.he uasis of t.his stipubtion the ('xaminer cancelled hearings

,,-h1ch were scheduled t.o rOmme,llCe :\:Ial'ch 20 : lBiO, awl ent.c, red his

initia,l dp( ision :l(loptiH ' the stipulated :facts and the order agre,
npon b \/ C01I1SC'l.

The Comrnission by onler of .J nne L 1!-)70, plrw('d this procl'elEng 011

it.s own doeket for l'e,\-i('w to permit. a ddl'l'mination of whether the
lmng"ps in Paragraphs ;

, ;)

: G and n of the on1('r whic-h lwenmpanicc1

thp, eomplaint , r(-tl'tlenlaj'l ' the addjl10Jl of thC', langnagp " jngood
faith :' was ,varrantcd by the -filets aHchdlctlH' l' the revised pa.ragraphs

,,'

onld plrecti vely prevent a resumption of t.he pl' H,.ti('es they pll' pOlte(l

to eovC'l'. Pursnant to :1nthnl'izatioJJ in said order, coullsd supporting
tIle ('oITJplaint and C'oJU1st'l for l'CSponr1011ts hare filedhl'iefs 011 the
abovp jSSliC.

'-Order t.o ('ease Hnd d(' t issued by ('Olllli sil1J! , ::Jan:l1 n , 1D72 . SO F. '1. C. :;,
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Paragraphs 0 :') () and 9 in the notice order wonld prohibit respond-
ents from fa,iling to make refunds within tlw time and in t.he amount
reprC'seI1t.ed , failing to perform all of tlw :Icbml a.nd represented obliga-
tions under the terms of their gnal'antee , advcl'bsing: merchandise of
stated featurcs or chara.cteristics Ilnless such m('rcham1isc is on hand
and available to fin orders , and failing to rnake timely deIivn'y oJ mer-
chandise.. According to the brieJs submitted by counsel , the. words
in good faith" were added to each of tlwse paragraphs for the pur-

pose ,of affording respondents a defense iH the cyent of a. violation
which Inight occur without their knowlcdg'e or beyond the,if control.
Counsel eontend that snch an order would effeet.iscly prevent 1'0('111'-

renee of the practiccs found t.o be unlawful. Counsel furt.her contend
(as did the hearing cxa1lill r) that the inclusion of the "good faith
provision in the above paragraphs is consistent with t.he use of the
sa,rne provision in Paragraphs 1, 7 and 8 of the original order.

,Vith respect to the latter contention , the vwrds " in good faith"
as used in Paragraphs 1 , 7 and 8 of the notice order do not pro-

vide respondents with a defense for practices which would other-
wise be proscribed. In fad, the exact opposite is true. The worcls

in good faith" as used in these three paragraphs have nothing to
do with a "defense" or with violations "which might occur without
respondents ' knowledge or beyond their control." Rather tlmn pro-
vide a defense, these words \YOltld impose acl(litiomLI rpstrictions all
respondents.

Counsel are aIsa in elTOl' in contending that an order which would
permit respondenLs to make claims \vhich may be false because of
events Ol' circumstances beyond respondents ' control would be effective
in preventing recurrence of the violations found by the hearing ex-
amineI'. Respondents , having chosen to make representations about
l'efuIHls , gliaralltees, availability and deliveries , must either perform
as adverb sed or discontinue making these representations. The pub-
lic is entitled to get what is advertised irrespective of respondent.s
good intentions or innocent motives. It should be emphasized that it
is complet.ely immaterial whether respondcnts' representations are
made in good faith or bad faith. The purpose of the order is to pro-
tect the public from false and misleading claims a,nd an order which

,,,auld permit respondents to make such claims if they are "moti-
vated by honest intentions" as cOlnplaint eounsel suggests, would not
accomplish that end.

For the foregoing reasons, the Commission has determined that

the rnadiiication of Paragraphs 3 , 5 , 6 and D of the notice order is not

1 In I'ara 1'aphs 1 and 7 thef;(' words would require r('f;IlOIHlents to Uf.e only a IJOna fide

offer to elJ as a ha!:is for claiming that an offering price is a rf'gular or former prief'
In Parftgrapb R respondents woulr he prohibited from representing that an offer is
limited unless sHch Jimitation is actually imIlof;ed and " in good faith" adhered to.



warranted by the fact.s and that these paragraphs , as modified by the
agreed order, win not cflcetively prevent a resumption of the pra.ctices
they pnrport to cover. The agrced order therefore is deemed UIHlccept-

able.
The stipnlation of fads upon which the initial decision is based

was cntered into subject to the acceptance by the Commission of the
Ol'd( l' a.greed upon by counsel.

\.ceol'dingly, It ,is mylored That the initial decision of the hearing
examincr be, and it hereby is , vacated and set aside.

It is further ordenxl That this matter be , and it hereby is , remanded
to the hearing examiner for further proceedings.

COIlllnissioner Elman not participating.

CCM: Aln"S & GRAFTS , INC. , ET AL.

Docket 8017. Order und Opinion, Oct. .15, 1970

Ol'kr llenying re8poJ1:h llt ' r('fJIH-'st for perrnission to file interlocutory appeal
from orders of the h('arilJ examiner striking a portioll of rf'.spondpnt.s
II):-\y( l" to t.he comp1aint awl denying their motion for diseo' :p!,.\ of i:ertain
Commission docnments; aud retllrning the case to hearing f'x:llliner for
furt.her actioJJ.

Ol'lNJOX AND ORDl':R Ih:l\YJXG HEf Pfr.,DEKTS ' H.EQliESTS FOH PI' RMIS,sION

'10 Al'PEAL AND REM. \NDlNG TO TUB EXA1IlNEH

This matter is b( fore the Commission upon two rcquests by the
rpsponclcntslJoth tiled Septemher 2:: , ID70 , for permission to file inter-
locntory appeal. The first Becks to pursue an appeal from the hearing
(;xiLlliner s order elated Septelnbcr 1-1 , 1970 , striking a portion of re-
spondents ' am3\ver to the complaint. The second is a request for per-
mission to appeal f"om the examincr s order of September 11, 1970
denying in part their lnotion fo)' the discovery oJ (;ertaill Commission
documents. Complaint e01l1 ('1 011 eptcllbel' : , ID70 , fied in l:('.pal'ute
docl1lJcnts their stat.cllJellts oppo iJlg the reqnests of the respondents.

rhe exa.mincr s oreler striking a part of respondents tllSwer resulted
from a motion by complaint COlUlSel requesting the examiner to strike
thn e different portions of slH h pleading 011 the grounds that " the citC'(l
portion of I'e q)Ondellt.s ' nnS\H'l' are immaterial awl jmpel'ti1H , an(l,

n if true, do not establish a Jegal defense to the eharges contained
in the ('ornplaint. ' The lwnring cxarnincr nfter rccei\-jng respondents
:tlISWf'l' to sHeh Inotion, and without stating his l'' asons therefor
gnllt,pd in part cOInplaint eO\lls('ls mobon and onlered that ft portion
of Paragraph 4 of the ans\ycl' be stricken , which portion n' ads as
follows:



luau r ,,,v.rn)'I)J .L J:" 'IUr: "', h"_LH-'':,,'-'"" )C'-.

''-

'-'-''u

* * " wlhch On1"':- has obYiol1f.!Y lIot bPPl1 tllP "'Hi. it'd- of any f'ff "':ti\- e enforce-

ment proceeding-s, and but for SUd1 deI"pJktion Ow iusL11lt pl'oceeding wou1(1 not
1m;,f' 1I8e-11 institut-PIL

The second request to appeal re1atC's to the order of tlH hearing
examiner denying l'cspondents ' Ilotion for the (lisco.." ry of do('u-

ments to the pxt.ellt that they had rcqncsted "al1 Cornmission IlH'l10-
ralldfl correspondence find otlH--l' documents relating to complaints
jnvcstigations or enfOl'cc' IlH' llt procc('(lings ag Linst Ramonts pllrsuant
to Ow 1961 Federal Trade Commission Order in Docket 8217." In
denying snch part of t.he request thc cxaminer appal'e.ntly V'laS eOll-
clITing in t.he argument of comp1aint cOtlllseI -whieh states ill part:
To explore the Jmppeu1ngs in the Hamont.s matt.er would obfuseate

fhe question heforc the pxamill('l' and would be of 110 prohatin valnc.
aml "Thf', strps t.he, Commission iook to pnforce (,he order aga, inst

amonts (10 Bot bear npon t.he pssC'ntinl allpgat1ol1s eont.rLine(l in tbe

(',

omplaillt 01' pl'ovitle a defense tllCl'(,(o. ' (.'-llSW( J' f-ilpd Septeml)(' r 8

1970 to Tespondents Hlot.ion for diseon' ry) The lw,Hringcxarninel' in
s order dpnying t.he statpd portion of respondent.s rt\lest for dis-

covrry gnve. no reaS01lS 1'01' his action.
spondent.s 111 thei1' n'qllest for permission to appeal C"onsidc.1' these

two actions hy the examiner to be l'Pla.ted. Tlwy a Iso construe his net.iOJls

HS nwanjllg- that hp "'111 not pel'J11t tlwm to llwke one of their t' lainH'cl

defeJJses which is

that t.heir f,npplil' l' of W!IOtl fihre IJf1tpri:l1.'- wn:- l1Hh'l" 11 ('(':!:-e an(l 1)p"i:-t OnlPl"

JJl"o!Jillitin t' the ,,:1IP of nntn' ajp(1 mah' rials of tlli:- 1Ji1111J'C :lml Owt tIt( f:ljl111'
effN"tivf'ly to ('nfo1"(;(' 81H:1I 01"11('1" W:18:\ (.oJ\trjhl1till f":lHse to tJIP :.ill'I.. "\t11y 11;1111-

m:!!,le mi11('riflls Ilejug; iJi r(' l1()Hlpllts' hand:-" (R('(j11( t to npPl',1i from (lplIi;II I)f
di:-('()vE'!. Y, pg" :2)

The (' xnminl'r.lwl- tll( PO\\"' l' to strike p()rtioll of plcadil\gl- awl he
may strikeH ClaiJ1H'd defense for 11ll 1''ilSD)l, :UllOUg othcn , that it
is ('I('ar1lnd('1' :\HY of the f;)cts to 1)( pt'O\" ('d s1\ch \y'Onl(l not constit, lltl' a

V;d1d def(,JJ (, to t1H' (' ()J)jplaiIlL (,('ti()!Js 

!-:!(('

), :L10 and ;). l(:t) (1):!

,y(' 

:11'(' of tlu' \"ie\y, lJ()\\" 1". fl)nt :!1l1(,Jldi!1 2: or st.rikiJl : a. portiojJ of
a p\('adillg so as to (1(' : a party a dc'fens(' n' (jl1il'l'sill fairness nw,t
this :H'!"OJ1 1)1' explicit ,11Hl111wqllinwHl. In tllis instanc.C', the examinc!.

h:l$ not s:lid that.lw is tlcllying to r(,spol1d(' Jlb OJ1(' . nf1heir dpJel1s(' s, ;1nd

it. js uJ1(('lta, in \\"Jwt 11(1' or llot 11(' d id;:o t'Yt'Jl t LOllg1\ the p:n'ti('s 1)(' c'1(l::t(

that this IS thp ('/)", ('t of bis actions. lk 11;!s s::id l1othill :?: on what. tlJtj

1 Of 1!1! thrr'f! !1o; tiol1f' of Ol( :111f'\\('r re(jllef'tf'rl strick,' !! h ' romplalnt C'(1l1t1 pl 11H

f'x"minr. " Ftl'11f'k (\111)" a I'lirt of onf'. Hj f'l('('thr :lctinn (Tf'atf'S (lnnl1t whether SIH'h 01' 11('.

y jh;,-,If. :IWPIII!!S tn a I"'il'('lioJ of )"f'f')1o!Hleuts' dninl"l1 r!et"'l1kp, SilH:f' otlle1" 'IS ('I' li()l1s

;.",-s1:,1.1 \lIn,hiug- ihis dPj'PI1"1" ilH'hl!ling :t )""(f'IT1\('P to 1JH' Hnmonts ortkr \11'1"1' not
,tri,.k('TL

Cf, J2(f) or HH' 1' '01"1';11 nI11f' of Cid1 Pro('pdl11'O' which p)"(ld(l(' that tbp

11;'0)) ,J;(' f;1(;tio'11 ()f a l'.:l't\" " Ol",Jpr tTi(J,Pll :1!lY plp:1,Ji)l cnllbiuing- " :lIlY

rjpr"!J'-p nT' :1!1)" T"tll1nd;ll1t , ;J1m jf'I i:ll. imJ,(' rti!lf'"t 01' 

":'

lllr1:IoI1S m:lt:h

('0111'1:1111:\"

ill 11 flripnl:



,.u"""V,-,_ ....L 

orders in tP1Pstion jJW(ln. ,, (' do not wish to 1)( ulJh rstood, hmye.Ypl'

:IS sng, 2T-stil1 ' tbat the rxnmll1Pl' \v(mld be' eithel' c.orrcct or incorrect
here if he acts so as to dCllY to rCSpOlH1c llts tlH,ir clainwcl debnst'. ,V(

do not pass 011 th,lt question.

,Yc bf'li('n respondcnts (lTC, putit, jed to Cl ('knr stutenH'llt. on tl1l isslIc

raisNl and jJ the hearill ' pxnminpr has , ill bet., rpjE'(, ('d (l \lpfpllsc

!-pded b:y t!H' , wc l)('Jipn they arc. also cllcit1pcl t.o tlw I-p:lsnns 01'

tlw basis for s11ch flctjon.

In tlH eil'cmnsiaJH'Ps. the matter js 110t, ripe 1'01' rf'vjc,v. \. Ve iwlit'Y8

that tJH' lssne should 1)( fnrther c011 i(lc')''c1 ,11H1 actpd npon by the
examiner iJl the light. of OUl" views e'xpn' ssl'cl he1'cin. _Ar' ordin

It is onh' That the n' qllests of t,he l'CSPOJH)(' l1ts fiJp(l Sert,pmhl'l' 2

1970, f01' permission to file inh rJo(,lItory appc d bf' and t, lle:\" IlPJ"-)J.Y

a n' , denied.
ll/8 flti'thn' ol 'd/'t'r'rl That this matte)' 1)( , and it hen'lJY is. returHcd

tel the, heariJlg- examiner for Jmther :Ipl'Jopl'inte ('oJl ideraLion )11(1

action in the bght. of the opinion lWrf'1n.

Comlnissioncl' Elman no partieipatjng.

UNIVEI SE CHEMJCALS , 1;-C.. ET AI,

D()(;lN"t 8/' j2. Onlcr, ad. 22, in/()

01'dp1' grantiJlg an j!\tli," idunl l'p:-Vo!J(lf'llt tiJ\1l tn jJNft'd an :1!-'Jli' Jl from Uw
inijial decision: gT:lIJting said respo1Hlt:nt time to lI:!kl' s:j(i:,hl(:t, ' proof
!I 1in:1JlCinl inal: iJjts to rE'ain ('o11nsl'l: fInd rdplTjn 111(' ('al1; f' tp fl\(' (-x-

f!JJinf'r to make 1incling:" of f;ld. !"pspcdillg s:lid rf'Sf\nJl(k~lt'

:- /-

in:illcid
conditilJl.

ORDEn

,Vherens, the heal'ing examine)' entered an initial f1C' cislon lH' I'"in

on Febrnar.y 10, 1970 , coneludjng that t1H' 1''spondf'Jits had violah'd

Section :) of the Federal Trade Commission .\ct lJHl respnnrkJlts
t.hrough their cOlUlsel filed due notice, of iJltellt to app 'al , whi(.h wa
tlWl'C'a:fpl' ,yithdrawn by Jotter from said COlllSel datrd _\priI14 , 1 D70;

",Vherpns, respollclf'llt . lonlan L. Ijclltenstein )1otifi(- ,l t,

\\(

COlnOlis-

sion by Jetter dat.ed Apl'il 21 , 1070; thnL he clicl not, han' the f!l1)ds to
pay counsel for the prosceution of an appeaL n.ncll'erl'lcstl'd thnt. tlw
C'ornmissjon appoint, one of its own IJtornC'ys to l'eprpsp. nr, hin1in the
condnd of snc,h appeal and judicial rc.vi('w pn)cpcrlings:

""Vherefls, the' Commission issued fln Or(lel' dated J\Jay 1:1 , 1H70

adopting the initial dc( isioll of t.he Jwal'inp: exmnine.r as th(' nlwJ
clceision of Ow Connnis ion C'xcept as to respOlHlent .lordan L. LiclltPll-
stein as an inclivl(l11ftl , and extending the t.imp, wit:hin ,dlieh TPSpOlHl

rnt Li('htf'-Jlstein ('oul(l prrfert, an fJpjJPaJ fronl the initial dreision to
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fonrtePH (14) !lays after saicl respondent was served with the order
dated J\hy 13, 1970;

'Vlwreas , respondent .Tol'dall L. Liehtcnstcin , within fourteen (14)
days af'er being servell with the order of the Commission dated
May 13, 1970 , notified the Commission hy letter dated June 9 , 1970
that he still desired to perfect an appeal to the COl1unission hut lacked
sufiicient resources to retain counsel , and set forth allegations of fact in
support of said elaim of inability to retain cOllllsel;

YOlO thcl'efoi' C it i8 oiYlemd That the leLter of (Tunc 1970 , fr01ll
respondent .J o1'lan L. I. ichtcnstein being treated as a request for
further time within which to perfect an appeal to the COlnmission

such l'cqllcst be , and hereby is , granted as to respondent Jordan L.
Lichtenstein as an individual , and that said respondent shall have an
addihonal periocl of time ,yithin whlch to nwke satisfactory proof of
1financial inabilit.y to retain 'Counsel, as set forth lJereinafter.

It, \: furthn' Ol'dCTC(L That the cause js hereby ref('JT(' d t.o the lwarinp:
e:-:amincr 1'01' tll/ pnrpose of making Hndings of Jact Oil the issue of
wl1('(I)(' 1" Ute I'PspOJldpllt .Tol'bn Lielitcllstpil1 pn' srntly posS!:SSl'S

:'uf1ieit'nt financln,1 l'-' SOnH, ps to rPtain counsel for pJ'ost'cnting an appr-al

1:0 t11(' Conllni;,sioll.

It i8 f!.(Ttlu?T ()TdeTf3d That the, respondent .Jordan L. Lichtenstcin
shall execute undp,l' oat.h the fOl'lT of affidavit served hcrewith , and sllnll
return t.he aforesaid execl\t( d afIidavit to the Fedoral Trade Commis-
sion nt the follmving address , either in person or by registered m:lil
,,,it.1I return rcceipt l'eqlJ(' t('d , within seven (7) days after being selTc.l
with t.h1s order:

Hobert I.. Carnenisch , Federal Trade Commission
H.oom 486 , U. S. Courthollse & Federal Oflcc 13u i lcling,
210 South Dearborn Street
Chicago, Illinois 606(!'

J t ,is IUTtheT lj'dC1' That the respondent .Jordan L. Lichtellst(
shall on the fourteenth (14) days after being served with this orc1er
be present for a hearing before the hearing examiner at the time and
pla.c.(\ set forth below unless advised by the lwaring examincr that such
appearanee is UIlIecessary, and shan within five (5) days thereafter
submit to the hearing examiner such further information or do( nments
relating to the said respondent's financial c.ondition as the examillPJ'

Inay direct.

Time and place for appearallce: 10 :00 a.
at Hoom486 of the United States Court.house
and Federal Offce Bni1ding". 219 South
Dearborn Street, Chicago , Illinois. 60604

It 'i8 ftlrthcl' o1'dcl'cd That the hearing examiner shall, within five
(;1) days after receiving all relevant awl necessary information from
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respondent, or if respondent should fai1 or refuse to appear or to
produce such informabon , within five (5) da:ys of such failure or

refusal , tranSTn1t to the Commission findings of fact regarding J''spon-
dent' s financial condition.

AU' FIDAVIT OF FI='A ClAL S'lATnS

Notice to Respondent: r.rhis form fillSt he filled out under oat.h , and witlH' ss(:(l

IJY a not.ary public. Sl1vplying false answers or failng t.o Vrovide all m:1terial
fads called for hy the llllP tions may subject yon to fine or impri:oomnent, 01' hot11

llnder Federal law.
The ahove-named respondent

, -- -_. . -- - - - - - - - .

being- first duly sworn, deposes and makes under oat.h the follo\ving stat:e)1w1J1.

regarding his marital status, residence, employment, amI financial sUltns:

1. l\ARl'I'Ali STrATUS:
a. SiIlgle_ IUarried--
h. Dependents: Wife--

ship -

---

n. HESn)K\TCF

Separated-- Divorce(L-
Children No. -- OUkl'': , No, -- - :11Ht H\'la1 ion-

Respondent' s addrCRS: St.rf'd-

___

City_ - Stat.e-
2. O'ther property:

a. Automobile: l\1aJ;e_

._.

In wlJo c name regisU rC(L_

_- -

I'J1OJW_

- I\J()dl'--

-.-

Present vallie of cm.

- .

A monu t oWNI- - --

- -- - - - --- - - -- - - - - -- $- - -- - - - -

Owed to_

--- . -

b. Cash on hand_

---- - --

- :f--
Cash in banks and savings & loan associations

---- - - - - - - - - - - - --------- - - - - - -- - - -., _. - - - - - $--

Name and addresses of banI,s and as,c;ociatinns:

-.--- --- --- --- - . ---- . - ---

3. Obligntions:

H. 1'\'Jonthly rental on house 01. apartment --
b. :Mortgage payments on house (monthly)-
c, Other debts:

- - - $-

To whom owed AW(lllUt.

$--- ----$--- ----. - - - - - - - - - - - - - - - - ----- - - - - - - - - - - -- - - - - - ---------- - -- - -- ---- - - - - --- - - -- - - - - ---.------ --- --- --- --- -- - - - - - -- ------ - - - - - - - --------------- -- -- - - -- - -- - -- - --- - ----

.rotal monthly payments on debts-

------ ---

4. Other information pertinent to Respondent's financial status:
a. List any stocks, bonds, savings bonds, interests in tr118ts either O\VIlNl

or jointly owned:

- ------ --- - - - - -- - - --- -,---- - --- - - .---------- - - - - - --- - - - - - - - - - - - - - - - - - - - - - - - ---,- - - ------ --- - --- --- - - - - - --- - - --- - - - - - - - -- - - - - - - - - - - - - - - - -
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Jj, Li,q, an:-- futurc ::nHn'p of income you might recpjyc such as a vensioJ1
"udal ":t'c\lrit , or 1l1PUlploYllelll. COlljH'usat:on and the .rear when such
future (J/l'ee of iw' ollw is nnticipated to becomc due:

- - - - - - - - - - - - - - - - - - -- - .. - - - - - - - - - - - - - --- - --'-- -- - - - - - - - - ..-

Sig-I1'cl- -

- - - - ---- - - - - _.

(Respondent)
ubsCJ'ibE'(1 and sworn before me

this -- - - day of - - 1

----- -- ---- - -- -- - - - - - - - - - - - - . -

n. _. --

- - - - -.---.- --- --. ---- - --

J\L\.REMOXT COllPOHATION

Dod:ct 8"/U,1. Order (/ul Opinion, Of't. 970

(Ink!' !-1',\J)tiJJg- )'(' pOJLlPllj morioll for a ,,"aivl'r of pnge limitation , !1PlIying-

nil oth('1' JL"ti()ij,", of tIw rp pl!Jdt'nt. n(l l"f'tunting c:n,p to I\faring f'X.l111iuf'r
helr::,J.

Ol'JN!() \XI) ChUH:T Ih:;q ,G ISTEJ:L!J(' '(TT01:Y np,qrE TS Axn
HEALI:\j)!), n Tn JTl'AJ::,(1 EX_ \MIXFI

This maU,(-I' is befon' the' C01lmissioJl llP()Jl r(,spoJ1dent s illtt' rloeL!-
tuJ'Y appea.1 i\iH! n qnl' sts -for leaH' to appeal as Jollmn:;: (1) H('spoml-
1it \J1Jwa1 from Order DenyiJlg Applj(' idioils for lssntlJ\ct' (rf 1l1)-

JHH' JWS Ihu:C8 ')"('(I(' 1n fih'iJ October 7. H)(;!): (:?) Ht'sponcleJit s I l'pj(' st.
for Lea V(', to Fill, Illtl'l'! Wllt()!'y \Plwa I from OrdpJ" Dl'llying Disc oyery
\ppli;' atiom; fil('d (ktol)(, 1' 7. H)(iD: (:\) HCS;H)Jck' J!t s Hpqul'st for

f,(' n\"' j- n Fik Iiltl'rlo('ut,

\" --

\ppeal Jr'OIl! Order ;-('!Jpc!ldiJlg T-I(' lIl'ing.s
Ii!pd (kt.ol!!:r '.1 lDf;!): and finally (4) lkspoJ1d(,llt"s HpCjllC'st for Ll'

,\\

to Fil(, Itltp:'lol'itol' Y .\P/1(':11 from Ordt'1' 1)Pllyinp: Ht'qll(' t for C 'l'-
tilicat, joll to t1w C'0Il1I1i""sio!1 of " .:IotioH to ni !Jli::s 0:' , in tllp Altpl"TLn-
tin' . for _PJCIJ:lJ"Y I-l(':Ii'ing' Oil C011lming-ling of FIIJH'tioll Hwl Ex Parte
CornmllJicatjons, ' fikd J\"OY(' il!)(l' 1ft IjJ(;D f'otJlplaillt (' Ol!llS(,j lill'd
an' plJl1f:n VI tJlis bltt' I' J'' fj\ip:-t 011 :\o\"(' mlw!" 1:. l!H)

On Novern!Jel' ; lD()) 1l1)Sl' qllPJlt to th(' filing' of jts OC'tolH' l' Jj)(iD

illtpr!oC1Jt()TY l'PquP:-ts and pl'ior to aIlY COlnmissioll act-ioa then'on,
nnd pl'jol' to the iiliJl ' of its Non' lnber 1D(;0 quest to appeal.

1 J:""pnr'1"1;t :;,() no (),.O H'! j", 1!)(;!), fill'l 11 dO(,l1mrnt eTititi('r1 " EH!(' rgpllC I' :'lot10n
f,q' t:! '" (; J-J(' ;!r;,, :: E G!1J ll"l' Onkr Id' Odolwl' 1f;, 1!1(,!)_ " T!li 1'PqIlP t was Hl()(1tl'rl h
1'('''I''\JH)eni " 1;,. (On to f'H loin tilP CI11111i,, j\!1l ;111\1 lIv thc C('mlHi""j"n f; '-!"lp\" i,,"II('
i:""Y(' f'" f;, :ii(j!I 17(j P C'. 10,'31) f' ;1lH,,,llillg 1H;!l'jllg-" for 1:IP illtprim. Alldiliou:l11
1'''IHJllI1''J,t ..,?: O,- ,,,J' 27 , 1!)!J!, IIli,\pd for a \\ inc1" of jlngl' lil1itnti"Tl so as to JWI"Ilit

!JIH' p,\ I '';1 1';:g ' ,"1' its l'f'qllp,.j It' :li'pe;li ;l to the rhrd'.1iJ1g or hl';u' i!ig--" w1lirh 111I1ion
- i II I '(' ;'1" i1 J I p,l



TEHLOCUTOHY ORDERS ) ETC. 1655

l'espond( nt filed suit in Federal distl'id court against the F.
r.del'tll

Trade Commission and its Commissioners seeking declaratory and

jnjundive relief, claiming tbat the Connni.ssion \yas violating its

constitutional a.nd statutory rights. 011 Xon lnb('r -to lDGO , the 0.8.

District, Conrt for the XOlt1lt'1'J1 District of 111inois , Eastern Division

issued an order restraining: the Commission :from conducting hcaring-s
or othenvise going forward with this proceeding until fnrther order
of the Court.; JiaTenumt COTpoTation, 

y, 

Fede'j'll Trade U01nTni88ioTi,

et at. Civil Action Ko. G0 C 22()(). The COllllnission t.hereupon on
Kovember 6, HW!) , issued its on1er cancelJing the hearings then set
to l)(;gin November 12 , HHiD

, "'

lwncling the district coul'fs disposition
of tlw Commi.ssion s mot.ion to dismiss 

, ,

, \ and pending the Com-

Inission s dp,l'isions on the Intprlocntory matt.ers in thi.s proceeding
which a.re nmy before the COHnnission.

The c1istrjet eon1't thcrc,lftcr on .January ;), ID70 , dismisspcj the,

complaint filed by respondent and respondent appealed, Pending ap-
lwal , t.he djstrict court PHte-red an order strailling t.he Commission

:hom llolding: any further hearings.
The Cire-nit Court of Appeals for the Seycnth Circuit n nderc,d its

dceision 011 snch appeal on Scptelnber ;-\ IH70 : H,nel afInned the d('e, isioll

of t.he district court. .11aT(,Hwnt COJ''7)OIY!-. ion Y. cdc1'al Trod!! CO'/i, i8-

8io'l , ei at. n F.211d 124 (7th Cil' )0TO); )!)70 Trnc1c Case:: i7: \:nn

18 S. & D. 12;mJ. It also onlc1'pd 011 ScpU:mlwl' 
, 1070, that. the

dislri-ct eourfs order of .Tannary Hi , ID70 re tl';\ lling the Commission

fl'OlrJ furthl:l' procee(lillg pl' lH1in;. the appeal 1)( YHl' lt('d.

TJms , th( COlnmissioll is Em," f!'Pl' to (.ontiJlH' i\"ith the intcJTnptpd

pro(' l',edings -in this matter.

Hcsj)olldent"s ap!wHl llHlll' fkdinn :U15 (1)) of the C,ommission

l'lks is from tlw, eXHmilH' \"S on1('1' i::sll('(l OdoJH'l' Hi. 1 H;0 dpl1y:n

its appljeation for iSS11;111('(' of Sl1bpoC'llns 
IICCR ftC/uli. This apppal

is croSS referenced to n' spOlHknfs other rc(pwst filed ('ont.ernpor:\lU:-

ol1sly "with the appe.al Ti'hich ::t' l'ks lcave to file 1Jltl'r1ocutory appeal

fl' OHl the same order of tIle examiner insofar as i1. (knit's on-wI" dis

('o'" ery motIons mad!', by I'c pond('nL The otlW1" motions c1enierl WPIT,

(a) respondent's motion Jor ne('pss to spec.ial indush. y sllrV( y find (11)

its mot.ion 1'01' I'Pllciyed ('Ollsideratiol1 of cprtaln discovcry requcsts.

On the appeal from the order denying: snhp(wllils, rC'spondpllt. ,gen-

erally challenges the appropriateness of the examiner s rulinl! and (' (In-

tends his action is arbitrar . Similarly as to tlH' l''fPWS1,S to app(',
involving the spe(:ial industry snr\"cy and otlwr discovery mattE""
discussed below: responc1ellt:s cllft.lpnge is ehirfly dirpctpd 'to t.1\\' l'
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ammer s exercise of his discretion in denying their rcqUl
8tS. In COll-

nection ,vith the subpomms the hearing examiner ruJed as follows:
Respondent' s third application was made ex part!' , for Lhe issuance of discoyc:ry

snupoenas duces tecum toO 13 manufacturers of automotive parts '1' he specifica-
tions for said subpoenas call for a vast array of Rules data , uroken tlO\vn IJYnine customer classifications and muJtivJe geographic areas , Hud cOllshlpl'alJle
o1hel" data and documents, including names of cnstomers and financing of CllS-
tomcrs. '1'he data requested COYel" a minimum IJeriod of three years and , ill I'01lCinstances, five years. Based on extensive experience in similar cases, the C\:-
nmincl' ,,,ou)(1 estimate that it will I:nke over six months to aCCOInlili."h en'
minimal compJifUice \vith said suhpoena , as,\mming no motions to quash , limit- OJ.
for prntr(,ive orders wcre med, 'Verc suell motiOJls jo be tled , and l:ypil' ,ll i!ller-
lO(' l1tOl.y appeals taken, a del a \' of at lea:;t: one Yl' L' ,voulf! en,"uc. The \' ,1sl: bulkof' the data and dO(,l1l1wnb:; songht bv respondent are eiOwr plainly ilT\'Jt'\'1It
or their relevance lias not been adequutely 

cleUlOnstra!:ell in its npvlielltiuJ1. 1'011-side1"ng tlw la,teness of Ow hOllr and the dl1lJions l'elcY:1Icc of mnch of \\l1at issonght, the examiner is not disposed to issue the req\1e :;ted :,nhpoenns dllces
tecum , aUfI await the filing of the USlUlI third-party motions. ShouJd tJH l'Ch' vnJlCe
of any of the data be demoIl!:trated a:61.er the start of hearings , rpsvotHlent: Jl;!.\
renew its application on a mOTe limited basis

, and apprOIJriate arn1HgC'ltH,'n!f' ('11be made to recess the hearing's to permit discovcry ll ces,o.aril'y defP1Tl'll . (ChdPIDl'nying Discovery Apl1lications , filell Octouer Hi, 1D60 PgK 4 and;;)
The hearing examine!" has broad dis('retion in the discovel' ' arca.

There has been no showing here of any ahllse of his 
c1i cl'etinn. JloJ"('-

OVl' , t.he rxarnlncl' has indicated that if the rClenL1JCD oi' the data
shonld latel' be demonstrated , respondent may renew its application
albeit 011 a more limitcd basis. "Fe do not beheve that this uPlwal 11(8
heen jnstified llndfH, tlw Commission s Rnle Section :1.35 (b) and it wi!l
accordingly, be denied.

The l'CqlH'st to a,ppeal from the exa.rniller
s order fie(l Octobe!' IG

1 fHH) , so f(!,r as it denies respondent' s other two motions, in effect raises
for l'C'('onsiclcration matters previously presented to the COITunission.
On t.he "motion for rcmcwe(l considel'aLioll of cmtain diseovcry l'e-
qlH' St.S " the exarnineT notes that he previously denied sueh rcqnC'str:(l
discovery by h1S order of April 7, 19G9j that a request for permission
t.o appeal snch order of denial was denied by the, 

Commission; and
that respondent has presented no snhstantialrcasoll for modifying his
prior order. The exa.miner notes that the type or discovery song.

would only resu1t, in protracted delay and serve no constt'H'tive
purpose.

The respondent's second motion dcnied seeks "access to sp( ('ial in-
dust,ry snrvey. " Th( examiner conc1nde(1 t.hat this request was aetua 

11 \.
a motion for reeonsideration of his ordpr of April 2 1!)()9 , denying. s11ch
request, and as to whjcll a requpst, to appeal was also opni('d. TJH'



_"M"

--- ---

examiner states that respondent has ad "anced no substantial new
l'eaSDllllot previously considered by him and that ''lere he to grant the
request, it would result in a delay of from six months to a year or
more. Finally, thE', examiner suggested that to the extent any of snch

material ma.y be rclevant for defense purposes , respondent may renew
its application at the end of complaint cOlIDsel's case- in-chief.

On both these maUers involving pretrail discovery, the examiner , as

sLatmL has broad discretion a.nd no showing is made that he abused his

discretion. Therc has been no adequate showing here as required by
Commission llule SceLion ;). 2:- to justify an interlocutory a.ppea1.

Sll('h requests \vi11 therefore be denied.

The n:spon(lent , in its rcnulining dOe1ll1ent fied October 27, 1969
rcquests leave to fih an appeal from the examiner s onler scheduling

hcariJigs filed October 17 , 1969. Respondent raises two main point.s in
this l'C'(l1wsL

The first rcIates to the examincr s conclusion that the proceeding is
re;Hly for trial. Hesponclent's argument under this point concerns
details of the avajlabi1ity to respondent of eomplaint. counsel's
P\"idellce ine1uding "basic statistieal evidence." A pa.rt of respond-
ent's complaint seems to be that there have been delays in the

turn iJlg over of this rnaterial particularly in its final form , and that
it therefore needs more time to prepare its defense. This point was , of

course, made about one year ago. The intervening period has assuredly
gi ven respondent ample time to review the materials and prepare its
defense. ,V e recogni:a that respondenUs argument goes somewhat be-

yond mC'Tely seeking additional time it seems to be suggesting that
it. is not. receiving the production of certain of the documents to whieh
it is C'lltitJecl for the purpose of preparing its defense. It claims for
instance it has not been furnished "summaries" of the expeeted testi-
mony of some 40 ont of 7;") witnesses whieh eomplaint counsel has
imlieatr(J they will call , allegedly in defiance of the hearing- examiner
ordel'

The question on the completeness of the prodnction ordered seems

to us to be qldte clearly a matter concerning procedure and the COTl-

duct of t.he trial which should be left to the hearing examiner s discre-

tion. '\Ve do not believe there has been a showing he has abused his
discrction in seheduling the formal hearings to begin especially sinee
as indicated above respondent has now had an additional year for
preparation.

The second point respondent raises on this request is the assertion
that the examiner erred in selecting 1Vashington C. as the appro.
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Pl'iatc place for trial. On this i8S11P of \'('nuo Ow examiner held as
fOnD v;;: : " In the cOllsjdcH'cl jlHlgmcnt of the examiner hearings \\" ill
pl'oC'u-'d with far moJ'c expe(1ition and \\'i11 C(lnse J1nch less ovcra.l

incoJl\' ('ninwc if they are held in '\Vashington. D. " lIe also ifHlicatcd

that should it become necessary to I'' ('('ss at the end of complaint
eOll11seFs casc- in-chil'f he would give fl1rt1u: 1' consideration to a l'eqlH
from l'espoJl(leJlt as to the IH' ssity for sdting defense. hearings 

hi('ago.
O are of the view t.hat the examil1Pl' here appropriately exercisC'd

his discretion.in balancing the various intpH'sts 011 this matte, I" of place
of trial. See aJso tlH' court s discussion of this issll in JlaNjmont Cor-

poration v. Fedcl' n7 l'T(ule (/o7J1/nissiO'I , fil!/HI' There has hl eIllio show-
jng here t.o justify an apppalunder Section 

"j.

Q;- of the Conlluissioll

ru1ps: tfwrefol'p : respondent s r('(iuest \\"j111)(' denied.

Finally: l'espondent 011 XovPJlbcr hL HHi \ subsequent to the clay

t.he Commission l"flS l'cst.rained in tIll interim from further proceeclings
filed a re(j1lPst titlpcl as follmys:

He:-poIHleni' s Hpqll(' t for Leayp to FiJI' fnkrlrl('lll:ory Appeal from Ordt'l'
J)pnying Re(jlle t for Certifcation to the Commbf.;jon of '; -:lotion to JHsmi.-.s Ol'
hJ the Alt.eruatin' , for 1'1l'lJnr.r IIt'nring 011 ('ommingling of Function:- alltl Ex
l':!l't , ('olJJBllJlkHtions.

spondpllt. elajms that it was error for the hearing- eXaJninel' not to

c-e. rtify its motion concerning aJleged C,f: parte activities asserting that
t.he- m060n was ach1ressecl to the Commlssion s administI'ati\T dis:'
('n.tjon. Respondent. attached to its requl'st :1, copy of its motion
rnlitJeel :

l\otiOJl t. l)jsIHi:"s (II'. ill till . .:lt nJ;!tin' . for l' jr' l1,u J!!';lring- on COllmin:,' Jillg
of FJmdinns Hnd Ex Pnrte ('()lllJll1JitatioJls.

,sinee t.he motion is in fact before ns as if it had been certified , lye
beJieve it is unnecessary in the ciremnstanees here to consider the as-
scrtion of ('1Tor for failul" to certify. ,Ye "\"ill go imrnedjately to
eonsidcrabon 01 the Inotion.

Hpspondent in its motioll, bases its claim of ex paTte comrnunications
on tJll statements made hy cmnplaillt cOllllsel relative to the rolE iJ
this proeeeding of Steven Kelson , a.n economist employcd by the Com-
mission. It is a vprrcd tha.t ('omplaint cOIUIsel stated amollg ot.hcr things
in their motion filed SF ptemb('r If) , 11:6$\ contcllcling for \Vashingtoll

C. as the place of trial that Il' N( lson " is frNll_wntJy consulted by
the, Connnissioll awl senior staff memlw;:'s regClrding in.dual baek-
grol1.Jd and poJicy illtlw automotive pi rrs industry, :1 * :;:" It claims
that this adJnission eonst.itittes n.n acknowl('dgenlcnt of a violation of
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ilw COllnnisslon s own rules, the A(lministJ'ative Pl'OCPdtlH-', Act :UHJ

the eOllstitntlona.1 glll1H,ntecs of duc pl'oeess.

Comp1aint. connsel jn tlH,jl' respOlisP, filp(\ Xov(',mbpl' 1 1 lDCiD , nt.-

tnebcd their l'' sponse to the examiner on this isslle and :ll affdavit 0-1

1\11'. XelsoJl. Tn the Jattcl' dOCllIwnt , ;\11' elson stat!'s. am otlH'-

things:
f.ill('f' my participntinn i1l helping to j!I PIIJ1H' HIe tnrf l''('nmllPlHl:lti(in to tJ)('

('nmmis,"'ion that a proj)osf'd cOlnpl:int :-:hnnlft j lH-' a !2ai\l t. .\Lll' f'J,l(l;i.t (\\1' \101' ,1-

tion , I have had no e:T parte comllunieation of any l;ind. writtt'll or "('i' hnl , b

,n1Y of advice or otlllnyise , concerning the '\Jnrem()nt ('mnlJl::int (D. , .,7C-:) or :1l!Y

aspect t.hereof "ith the Hearing Examiner, the Commi:-sion , fWY ('nm:ni:-:-iuwT

or :my memher of any ('mnmissioner S personal stnff.

The COllrt in JI(I.-Te1fwn.l v. Federal Trrule Comm, i88irFlJ ,''1'111//' in ('(111-

siderina this issl1e held that the facts ontlined to them "do not CO)1-

st, itllte ft ,.iolatioll of the, dod.rjnc of sppnJ'ation oJ functioil::. " 'fliP

Commjssion ('onchldes on the basIs of ?\1r. )Jelson s afl-id cit and on

the. basis of the knowl('dge of the ConunissjoneI's that J\11'. eJsnll sim'

the issuancc of the complaint here nndcr l' fll't ;; of tliP Con1JHission

l'uh-s ha.s not engag-rd in e;e j)(l"te enrnmnniC'alions rOJ (-rJJillg flu'

:Jlal'emont matter of any kind ,vith tliP C()mmission. wit.h an v (' om-

lnissioner 01' any ofleer 01' eUJploycc of the Commission (,ollwct.rd witli
tlw decisional proc('ss. FllT'th(-l I!Ol' , t)H' (' ",,,ill be no s11('h cc rnn111Jlic:t':

tions. \,rC be1i('n th(-:re ha,s been a complpte s('pal'ation of fund, ions jli

this mattpI" fully In ftc-cord -with the Jette\' :Iud the spirit of e('- fJ(c)

of the A(lmillistl'atjn Procedure Ad, :md tlw (' o!1nnission s Tl1itS;

)\('spo11(1("11(S rNjlH'sts in its motion to dismiss or in the itltel'nM:vr.

for ph' JJ:LJ' Y hearing 011 a.llp ecl ('ommin!!ling- of :fnnctions LId e;t jm,

eOlnnnmjeations filed October 2:\ 1 DOD , wilJ be (h nicd. Aee(Jl'rlingly,

If 

;& 

ordrrer!. That l'cspondent\ rnotioll Jnl' n w liyE'\' of pa !.i' Jillit,l-
hon on its l'' lpH'st to appeal ns 10 the s( h('d1l1ing of lH' :J,rings !)(' . an,

jt herehy js, grHJltpc1.

It ,is .flo,thr'' ())'r!e'w!. That I'rspolHlcnt:s a Ji 1)( a I filpd CktotH' l' 27 10G

from the oreler denying applications i\)1' t1H', issnancc of SHhpol'IWS

d!(C(;8 tee-U:II, , fJ,nc1 it he,1'('l))' is , denied.

It ';8 fU:l'ther ordet' That l'f'spondrnCs )'1 ljlJeSt filed Od.ober 27'

lOG!), for leave to iile interlocutory H,ppeaI -from order dcnying discov-

ery applications be : and it hcrcby is, denied.

I tis fUTthel' ordered That rcspondenfs request filed Oetobel' :27
1969 , for leave to file. jntcrlocutory appeal from order scheduling hear-

ings be., and jt here.by is, denied. 
tis fwrtlwr O1'deTerl That .respondent's motion to dismiss or , in th

alternative for plenary hearing on commingling of functions anq
em parte communications filed with the hearing examiner and treatcd
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as lJaving' been certified to the Commissioner on November 10 , lD6:J

, and it. hereby is, denied.
I t is j1tTthe1' ()T(lwrrxl That this matter be, and it hereby is , returned

to the hearing e,xamincl' for further proceedings in accordanc.e. with
the Cornmissioll S Rules of Practice.

ASH GROVE CEMENT CO.
Docket 8785. Order and Opin'ion , Oct. 1970

Onh' l' gr: llti1Jg :111peals of re.c;llOmlent from hearing examiner s order granting
llotiom.; to quash t;u!Jpoenas directed to two concrete companies , st.riking the
hen ring examincr "" orders relative thereto , denying respondent' s motion for
issnance of 8ubpocna to Acting Director of Bureau of Mines, and returning
case to examiner.

OPIXION .'':1\ D OHDEl TIUUKG Ql\"' IN'l'EHLOCUTORY AI'PE.\LS AND ThfO'no

CERTIFIED TO THE COl\IHISSIOX

This matter is hefore the Commission upon byo separate interlocu-
tory appeals filed by the l"espolHhmt on September 21 1970 , and upon
the heaTing- exarniner s certiiication to the Commission of a motion by
respondent for the issuance of a subpoena duces tCC'll/ln to a govern-

ment oflcia1 , fied September 25 , 1070. Each of the appeals dea1 with
an ordcT of the hearing examiner granting (one condit.ionally find the
ot.her wit.hout. pl'ejlHlice) the motion of a third party to quash a sub-
poena (hu es teet/Tn issued to it at the instance of rcspond(mt.

The first appea1 we win consider is that fi1ed on September 21 , 1970
Jrom the hearing examincr s order conditionally granting thc motion
of Denny Concrete C01npallY (Denny) to quash a subpoena duces
tecum served upon its president , J. Gilbert Delluy, at the instance of
respondent. In its motion filed September 3 , 1970 , Denny states among
other things that " the s(:ope of the Subpoena is unreasonabl( in that
muc)l , if not all , of the rcquested data ha,s no relation to Respolldenes
ImS1.11eSS and to require Denny Concrete Company to compile and pro-
duce the data w011)(l pla,cc an onerous burden , physically and econom-
icnlly, 011 the company.

The hearing examiner conditionally granted Denny s motion in
an order fied September 11 , 1970. He heJ.! tJmt Denny hlld not carried
its burden of shmving that its various allegations should be granted
with the apparent exception of thllt above quoted. Stating that the
COlnmission s rules arc silent on the question posed by the c1aim of
onerous burden , the hearing examiner applied Ru1e 45(b) (2) of the
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Federal Rules of CiviJ Procedure. RuJe 45 (b) in its entirety reads

as follows:
(b) For Production of Documentary Evidence.
A subpoena may also command the person to wholl i't 

s directed to produce
the books, papers, documents, or tangible things designated therein; but the

court, upon motion made promptly and in any event at or before the time

specified in the subpoena for compliance therewith, may (1) quash or modify

the subpoena if it is unreasonable and oppressive or (2) condition denial of

the motion upon the advancement by the person in whose behalf the subpoena

is issued of the reasonable cost of producing the 'books, papers

, -

documents. or

tangihle things.

Respondent in appealing from snch ru1ing 
1rg\les principally (1)

that Denny did not ask for the reJief grantcd; (2) that a mcre cJaim

of economic burden with no specification of expense would not support
a motion to quash and (3) that rcspondcnt is unaware of any preccdent
of applying Federal RuJe 15(h) (2) in Commission practice.

Commission adjudicative proceedings are not governed by the Fcd-
eral Rules of Civil Procedure; rather they are conduotpd under the

Commission s own duly promulgated Rules of Practice. 'Ve would
add however, that while the Federal rules :1rc not applieabl , the

standards developed by the courts in interpreting such rules are

frequently informative and useful in applying the Commission s rules

to speeifie situations. L. O. BalfouT 001npany, Docket No. 8435 , 62

FTC 1541, 1516, footnote 14 (order on interlocutory appeal issued

May 10, 1963).

As to the appeal in issue we hold that, not as a general rule but in
fL particular instance where justice and fairness so demands , the ex-

aminer s powers are suffciently broad to require tIle payment by a
r('spondent of appropriate and determinable expenses connected with
compliance by a third person with a subpoena issued at the instance
of g, respondent. Additionally, if fairness so demands, it is fllrtlw,

within the examiner s authority to require that such payment be made
in advance.

;Ouch rclief should not be given antomatically on a mere claim of
eCOnOJIlje burden. J\10l.eover, we believe the expenses chimed s110uld be

of f\,n lUllSlU11 nature 'i. something more for example than the costs
of rOlltinpJy pulling re( ords frolll files in the ordinary sitnation. In
this instance , Denny h:1S not specified the expenses which it 'will a.1-

Qcdly incur. It seems to us therefore that it- would be diffclllt j-f not
impossible at least without negotjations for respondent to tender in
advance the cost of the production. "There no specific costs a1' ' mC'll-

1 Cf. Mile?" v. Sun Chcrnicol CDrp. (D. C. N. J. H)52), 12 F. D- 181; P'(J:r. v. J/OIi.

F. Supp. fi7:: , 1077 (D.C. RD. Olda. In:3!)) ; State Theatn' Co. v. 7'1" ,'tnl. e 'l' heatre 001"fJ.

(D.C. NeIJ. 19.1l), 11 r D. ::81; Ulrich Jit1/yl Ga. oli1Jc CorTi (D_ D. KJ". HJ42) ,

2 I" KD. :;7.

467--20T-- 7:1- 1(J(,
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tioned , and the examiner nevertheless doten-nines that there are or
might be lUlusual expemms for which compensation should be made by
respondent in advanec, it seems to us that as a praetical mattcr some
determination should be made of the alllOlmt of such unusual expcnses
or at least an approximation thereof so that the tender can be made by
the respondent. We leave it to the examiner to work out the hest
procedure for accomp1ishing the n slllt we have outlined.

In the circumstances , W( will grant the appeal , strike theexamjner
or-dr.!" conditionally granting Denny s motion to quash and return the
matter to the examiner for further consideration in light of our vim:vs
expressed herein.

The secOJHl appeal for 0111' consideration is that filed by TesponoNlt
September 21 , 1070 , from the hearing' 1:.xa.Hllll s order granting- the

motion of Olat,he TIeady-l\fix C o. (Olat-he) to quash subpoena d1(, r:C8

frxJ.u/tn. Olathe moved 011 A ng-nst ;- , uno , to qnash subpoena UGC8 tecum

served upon it,s prcsideut, Delton E, Da.vis , at the instanee of rp.spond-
ent, The hearing examiner in his 'Onh l' fied Sept.ember 11, uno
g'l'anted the motion t.o qnash ,,'ithout prejudice t.o the reissuance of a
npw snbpoena rlUU'8 tec'/lr, subject to its ( onformit.y with t.he Ipg-al

,quireInpnts (1c's('ribed in his onlel', In s1Ich order lw rpfers 1-0 the
nle 45 (b) and ((' ) of the Fedcral Hnlps of Civil Procedure : and the

l"cqu1reJ1lCnts theJ'eof,

Olat11c\in its mot.ion t.o quash , daimed that the specifications of the
sllhpoe,na 1 through 10 would l'P lli)'e it t.o transport virtually every
corporate record t.ha.tit has ma.intainl'(l for t.he years speeifi('(l, which
jl-, assert.s " ,,"ould be nn(luly burdensome , oppressive. and Ul11'' a.sollable.
01athe fudhcr asserts that respondent has not tendered to it " r he
necessary witnoss fees nor the necessary costs of transport.ing j-
records reqnested in the spccHications to Washington , D.

The exa.rniner in his order granting Olathe s motion states as he
did in the Denny matter that the Commission s ndes are silput on the
fIuestions posed tIlf,reby and that theJ'eJore lie would n' )Qrt. to Rule 4-!)

oJ t.lw Federal Rules of Ci,'il Proce(ll1n , 1Yhile he states that the
sllhpot'na is subject to H111e 4f1(b) (2) of t. l1( Federa.l rules , he a.ppar-
ently specifically applied Rule 1;,(e), the rclevant part of which states
as follows:

('l'vi(' e of a suhI10ena upon II j)el'SOIJ IHnnecl therpiJl sha11 11(' nwde hy (lp1iyprinp,
:l ('0)1:"' t.h\ r(')J t.o such IICI'::ml and by jplHkl'ing 10 him the feps for one uay
attt' JH1aIH'(, 111(lt 11(-' miI( ;-lge allo\ved by law.

Hespondcnt arg' II' s ill this (,oJlH'dion among. otJll'l thiw. !"s

H1l1c f!5(c) is inapplicable to COlnmission pJ'

;)('

P('djllgS (1;)
questioll is in fnct co\'cred by Commission Hlllc 4, :1 (a) and

in) that

that the

(('), (e)
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that Olatlw, s motion does not ask Jar the relid granted and (d) that
if Hu)c 45(b) (2, ) governs, it \\'H.S improperly applied.

'Ve ha.ve previously Htated that the Federa.l Hnles of Civil Proeedure
do not govern Federal Trade Commission adjudicative procep,dings.
The Commission s rules on the payment of fees and mileage provide
that: "Any person compelled to appear in person in response to snh-
poena shall be paid t.he same fees and m1leage a.s are paid ,vitll€sses in
the courts of the l;nit.ed St Lt.es. " (Section 4.!5 (a)) and that "The fees
and mileage referred to in this section shall be paid by the party at
whose instance deponents or witnesses appe lr. ': (8eetion 4. 5(0)) Such
provisions , as we construe them , are not explicit 011 the question 

advance paym(mts. Normal1y, in Commission proceedings , fees and
mileage aTe paid at the time the witness actual1y appears. Ilmvever
the examiner has discretion in such matters and he has suffcient
authority in particuJar circumstances where justice and fairness so
require to direct that the paYlnent of such fees and costs be made in
advance. On the question of transportation costs, if t.hese tre found
to be uIlUSmtJly burdensome and fairness requires that a respondent at
whose instance the material is being transported pfty such costs , the
examiner in such eil'eurnst.ances also has the authority to reql1ire the
payments be made in advan( e. IImvever, as in the D( nny matter abm'
a determination sllOuld ue ma.de 011 the amount of s\1('h costs so that
an advance tendcr can as a practical Jnattr r be pl'oyided. To the
extent that the examiner is requiring in this inst.nr,c fl(hanec payment
for ot.her produetion eosts, whatever thcy luay be , the same eOllsidcra-
tions apply here as in the Denny matter for a determination of such
costs.

Accordingly, we win g-rant the appeal as to thc Olat.Iw matter
strike the hearing exmniner s order qnashing the subpoena directed
to Olathe and return the mattcr to the hearing examiner for his

further consideration in Jight of the views expressed IWl'lll.

The final issue before 11S in this pl'oecediIlg concerns the certific.ation
to the C;ornmission by the examiner on September 2:') , 1 H70, of the
motion by rcspondent for t.h( issuance of a subpoena d/wes te.C'/'/IH t.o a

government offcial \",'ith the Lminm" s re,commplldat,lon of deniaL
Respondent on Septernber 8, uno , moved pUl'snant t.o H.nlps :- 7 and

(a) of the CommissioJl Rules of Practiec for the issu:lJlce of a
subpoena ces te(;'/J,1n o Dr. Earl T. Hayes , Acting Director of the
TIUI'' flH of .JiJ\es, Unit.o(l States Dept1rtrncnt 01' 111t,e, l'iol'. The sp('('ifica-
bon for the reqltested subpoena was ftttaclJed to t.he applicat.ion. The
snbpocna sceks th( production of SOlll'ee material from 'which the
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st,atist.ieal tables and summaries from Bureau of 1\fines publications
specified ,"ere prepared. The tables in issue , ViTCl'C offered and rece.ived
in evidence as Commis.sionExhihits 49 through 55 and 68 and 69. Re-
spondent claims that it has been denied the chance to iTlspc( t the basic
data froIl ,yhich Hi'?, tables y, pre clr,UYll and that it. has been denied t.he
opportunity -for cross-examination of complaint counscPs evidence due
to the fact that complaint -connsel nssertedly d-j(l not eall a witness
familiar with the data. It asserts that the information it seeks is neccs-
sary in order to aiIord it the right of cross-examination r garding the
l'pfel'ed to exhibits.

Cornphlint-, counsel ,U1S,,-01'('(1 on Sept,ember 1R , lU70 , contending- that
poJlcll'nt has not shoV\rn thl' necessity for aIHl the relevancy of the

specified material as required by 3. :)7 (b) of the COllllnission s rules.

Fllrther , emnplaint counsel state they do not intend to ask Dr. IIayes
01' any other oflci tl of the Bureau of Milles to testify concerning the

-.hibits. They asse.rt the exhibit.s were offered pursuant to 28 D.
17;-1;- : which t.wy argue exists to prevent offkials of the government
from frequent appearances to testify about offcial documents.

TJw hearing examiner in recommending that the motion be denied
ooserves that among other things the request would a.ppear to require
a lengthy and burdensomc production task not necessary to any appro-
pJ"ia.t disc-on' !')' purpose in tlw ("asp awl ,Yolll(ll(, Ld ill hi opinion to
delay in the triaJ of the matter on the merits.

It appears that the issue here relating to the receiving into the

,"cord of the Bureau of Mines statistical tables and the purpose for
which such were rcccived has been previously considered in some form
hy the hearing examiner and the Commission on two occasions. The
first was in connection with the examiner s order of .Tune 1i\ 1970

de,nying respondent's application for a subpoena to produce documents
from the Commission s files. An appeal from that order was denied by
the Commission by its order issuP,d .T uly 15 , 1970, upon the ground
among others , that no showing had been made that the hearing exam-
iner had abused his discretion. The second occasion was that of the
hea,ring examiner s order of August 19 , 1970 in which he denied some
of the specifications of subpoenas including those which ca11eel for
the underlying statistical :information submitted to the Burean of
l\lines by the ten companies to whom the subpoenas were directed.
The. Commission in its order and opinion of September 18 , 1970 , de.nied
respondent' s appeal from that order.

In the la.st referred to Commission order and opinion we stated that
the record shows the hearing examiner has considered the substance

oJ respondent's request, heard substantial arguments thereon in pre-
trial proceedings and that hjs order suggests a eareIul we-igh1ng of
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the interests in the matter. We refrallled however from deciding the
correctness of his order one way or another. We ruled only that he
did not abuse his discretion and that the merits of the issue would not
be reviewed by the Commission nt such stage, of the proceeding.

It seems to us that what is involved here on the merits as suggested

above is a question which again concerns the correctness of the hearing
examiner s rulings respecting the receipt of and the purpose of the of-
feriug of the Bureau of Mines tables. He in effect has held that re-
spondent' s inquiry into the source material is lUnecessary because the
exhibits were offered only for a limited purpose and that "no proof
would be oHored or findings of fact proposed as to the competitive
effect of the challenged Kansas City vertical mergers as respects the
alternative reJevant geographic market alleged in the complaint as
being the United States as a whole." (lIearing examiner s order filed
Juuc 16 , 1970 , 1'gs. 7 and 8)

It is clear that the examiner holds to the same view since in his
certification he states that the purpose of respondent' s request in vari-
0us different forms has been previously presented to the examiner and
rejected b:y him and he recomrnends the denial of the certification for
the reasons so stated as well as the other grounds referred to.

The Commission heJd in the prior orders mentioned that this is a
discovcry area in which the hearing examiner has broad diseretion.
To allow the subpoena here sought would have a direct bearing on
the eXaIniner s prior rulings and his control of discovery and conduct
of the lwneeedings. VV' e do not reach the question therefore as to
",vhether or not respondent has shown "necessity" and "relevancy" as

required by Section 3.37. We hold merely that this matter concerns the,

hearing exmniner s discretion in the discovery area , and that no show-
ing has becm made to justify overruling him in efiect in his I'u1ings on
the question. "\Ve do not address ourselves to the correctness of his rul-

ings; ,ve hold only that he has not abused his discretion. Respondent'
motion will therefore be denied. Accordingly,

If, 1:8 oTde.rcd That the respective app a1s from the hearing examin-
s order conditionally granting the motion of Denny Concrete Com-

pany to quash subpoena duce8 tccu1n and the hearing examinee s order
granting the motion of Olathe Ready-NIix Co. to quash subpoena duce8
teC1J17, , and they hereby are, granted.

It ,is f'uT,the?' ordered That the respectjve orders of the hearing ex-
aminer filed September 11 , 1970 , conditionally grantjng the motion of
Denny Concrete Compnny to quash subpoena d1J,ces tecum and the
motion of Olathe Ready-Mix Co. to quash subpoena duces tecum 

and t.hey hereby are, stricken.
1 t 1:8 f1J,TtlW1" ordeTcd That respondent's motion filed September 8

HJ70 , for the issuance of a subpoena d'Uce8 tecum to Dr. Earl T. Hayes
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Acting Director of the Bureau of :Mines , LTnited Sta.tes Department of
lnterior be , and it hEreby is , denied.

I t -is furtheT Ord61'ed That this matter be returned to the hearing
examinnl' for IUl'UICl' proceedings in accordance ,vith the Commission
l'll1cs and consistent ,vith the Commission s vie,vs expressed herein.

FIRESTONE TIRE & ReBBER COMPANY
Docket 8818. Order O/ul OpInion, Ocl. 1.9"/0

Orll(' 1' gr:llliilll'; :SOITl' , Jue. , kol"C to intervene ill C:I,"C for the Jjmit:ed purposes of
1) rln ('ntillg' eyidpll('P of' public int!' l'c.c.t, 2) presenting briefs nml oraJ :Jrgu-

litHlt , Hnd; ) eXPl'cising c8rtaiu (li e()very rights.

En.\m)LXG liEQli:EST OF SOUP , INC. , FQIr I.E:WE To FlLi'
IXTu:!/XTTOHY ":\I'I'F.\L Ti'I:OlU Ai\ OnDIm UF TnE III"-\l:ING EX,\l\UNEH

Ih:,NYIN(; ITS A:\fENDED l)fOTlON To INTEl YENE

ST- \TF::UE?\T BY 1\I.\cIxTYl- 001n'ln-f88ioneJ':

frlv law students have fonncc1 a eorpornt- iol1 styJed SbHlpnt.s

Opposing t n:f'il' Prn.cticl's , Ille. (hnrcimt-tcr Ivf(?ITed to as "SOlTP"
SOlTf\ on Sept.ember 1 , 1970, filed ,yit.h the hC'Hl.ing examiller 111

his In:!t ('r a HlOt.ioJ1 to lJllT1T(' ne in his pl'o('C(" liJl(,' , T!il' )l:' :Hl!l

' (':;:-

amine, !' by order ela.t.ed f'kptcmbm' 18 , lU70 , denied SOUY's amcmded
mot-ion on the gnnllc1 that jt had " failed to show good canse" as l'e-
q1l11'('(1 by Section i) (b) of t.he Fecll ral Trade Comlnission _Ad.. That
provision of Inw pT'ovicles that- "Any person , part:lH' rship, 01' C-Ol.pora-
bOil maT make applicat.on , and upon good caus( S110\YJl may b(\ a!lo\\' ('d
by the ('ommi.ssion to int.(', rvPJl;" in a procppding by c.Olllsel or in
pe, l'SOJJ. Tlwl'eaft.e!' , on Septemh(;r 25 , lD70 , SOlTP filed with HIe Corn-
InissioH its !'('(J.H'st for leavc to fih\ an interlocntory appeal from the
Jlla.ring e:'allilw!' S dCllia.1 of it,s alTlcnded motion toint.ervmw. Answcl's
,verr fiJp(l by cOlll1s( l for rcspondents and c.ounsel in SllppOl't of the
cOlnplnint, in opposition to t.hat l'cqnest. Thus was put in issue the
va.heli,y of the heHrillg' cXilmil1er .s order dcnyilllZ tlw motion of SO-CP
t.o in(-('rvene as a fun party with all Hw right's of pa.l'ti(' .s in this
P1' ocC'PIling.

I 1'u1: v il.!"lt'C', with Hj( statpel vip\\ of the majority i.L;tt, wherc sllbstall-
ti;1l1ss!lPS of let\\ or Jad appeal" t.o he iJwo!v('cl in the l"PqllPst of persons
wishing to present thenl t,o the COlTunission in a Pl'ocl' pding those per-

Oll ::()nlc1l;p beard and allowe.d to !Jj'. sent the jnfOlTJlatioll t.hey say
they ha,yc ahol1t tlJ( i.ss1H' s. Lij;e., \yisp , I agycc with the majorit.y that ill
c01!sid(- rlll !" a l'C'qucst from persons to pn s(,l1t In-JoJ'lllatioH to the
Cm,)mission we should \\":,igl1 the aclrlitionnl b;.tor lH\' olving the
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exppllclitnre or the C01nmission s limited resourcE'S and t, he prospects
' a longer and mon complicated proceeding. ,Vith these problems

1n focus I haye proposed to the Commission that it. grant SOt;-P Inc.
tlle privilege of a heal'jng to the extent that the IWQring exmniner be

in8trucLe,d to permit. SOl ;P to partici pate in this proceeding for the
limited purpose of presenting t.he 8\,idence specified in its funended
motion to interyene : filed Septcmbl j' 1. H)iO \ at the conclusion of the
cOJnplaint coullsel's cEn:e- in-e11icl and that. he be further instnwtecl to
TPcnnsidcr S()rp s reqnests for disc losnrc and for lean' to fj lctn fOl"ilrl
1')((/lJ)("1'(8. Mol'eovcJ" it, lws lwen Tny position that the Commission
should not onJ v tlms hear sarr. Ine. \ bnt shouJd provide an oppor-
tunit.y for oSorp , Inc.. to present briefs and argnment to both the
lle ning exmniner and 1.11( Commission jf llPcessary to fuDy inJo1'l1
the Commission regarrling any information it has hem'jng on the
issne.' J1(,re and its Y1e,,'s about such information and the 18S11(,5. The
Jnajority of tl18 Cornmission has not seen fit to Rclopt the proposal I
nmc1e. lnst.eflcl, the Commi sion ordered nnd directed t.he Jwaril1g exam-
iner " to permit sorr to intern lW 1'01' the limitcd purposes" of
presenting ('el' ain e\- jdence flnd in JiJillg certain briefs Ilcl nr l"Ili('nt
and in exercising certain discovery rights which ,yonld be ayailf,bJe
to iJ party Etigat.ing the issues in question. I (bel not COHCllI' in the
clcr'lsjOH o"f the ('01ll1is8jOll to j.

~~~

,!le th;lt orch'J brcf1l1se T am cOlli inced
t.hflt the Com1lission \\-jJ1 not. be abJe hecause oJ that action to nc1jl1c1i-
cate and conclude this matter within a reasona.ble, period of time. It
does not reqlLil'e imagination or speculation to detcrmine, \\'hy t.hat. is so
neither cloes it l'cqniJ'P irn,1g' inntioll nor spl ('ulatioll 101' us to knmy that.
\\'J1(l1 just.ice is delayed it Jlay b ' that fact he clenil

OPIXIO \XD ORDEH GRX TJXG LIJrlTED Ixn:RYEXTIOX

This matter concerns a qllcstion of vital importance to t.he effe('ti\
functioning of the Commission 8 ac1.iudieat.ory process: the scope of
the privilege of intelTcntion and participation in Commission adjudi-
cations by responsible repn sentatives of the consumer interest. In
passing npon the motion now before us , the Commission is afforded
an opportunity to c1arify its previous position on tIlis question in
In J'e Cmnl'bell Soup Co. Docket J 74J laJ" 2.\ J870 l77 F. C. 664J.

The complaint in this pro('rc c1illg. issnecl June 1970, charges
respondent \i-ith false and deecptive advertising with respect to the
price and saJety of its tires. On Tuly 2D , 1070. Students Opposing
Unfair Practices , Inc. (hereinafter SOUP) iiled a motion to inteT
vene, for lea1;-e to proceed in fOJ'l)w pm/po'is. and for disclosnre. The
motion \\'as opposed by both respondent and eompla.int. eonnseJ. By
order issned August 21. 1D70. tIle hcarilJo' examiner denied the motion
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011 the ground that no good canse for intelTention had been established.
Thereafter, on September 1 , 1970, SOUP filed an amended motion
to intervene , for leave to proceed in j07'ma. paiupe'l"is and for disclosure
this tin1C explaining in some detail the reasons for its belief that good
cause exists for intervention in this case. The reasons were as follows:
consumers are \yithin the zone of interests sought to be protected by
the FTC Act; SOUP is recognized as a responsible Tepresentative
of the consumer s interests; members of SOLTP have a personal stake
in the outcome of the proceeding; this is an aggravated case, directly
involving the health and sttfety of the public; the proposed order is
inadequate to protect the public interest because it contains no pro-
vision for restitution and no affrmative disclosure provision to counter-
act the residual effects of respondent's deceptions; and SODP desires
to introduce factual and expert e,viclence on the residual effects of
respondent' s advertisements to prove the need for an affrmative dis-
closure provision in the final order. Respondent and complaint counsel
again opposed the motion.
Ey order 01 Septembcr 18, 1970 , the lle ll'ing examiner cL0Jlied

SOl s amendetl motion on the ground that SOUP "has again railed
to shalT ,good cause to support. the motion." On September 25 , 1010
SOUP filed y\ith the Commission n request. for leave to file an inlE::r-
locutory appl:al from the denial of its an1Plldcrl mot, ion to intelT(' JlC'.

The Commission has determined that SOUP's request should be
granted , and that it should be allm\-ed to intm' vene in this proc.eeding.
with all of the rights 01 a party. for t.he hmited Purl)ose of pn\'-C'J1li:lg
evidencc and Q,rglunent on the issue of t.he proper l'eme,dy :'cnd scope
of the final order in this case.

Section 5 (h) of the Federal Trade Commission Act provic1E'i' that
Any perSOll : partne.rship or corporation may mil,ke applicnt10lL nnc1

upon goocl eau e 8ho\\11 may be a.llmyec1 by the, Conl1ni sion to inter-
ven2 ancl appeal' in said proceeding by COlHlsel or in person. :: Section
L14 of the COlTnni .sjon s Rules of l)racticp provides that "The lwal'Illg
eXa.niner or the Commissioll may b ' order per111it the intervcntion to
such extent and upon such terms as are provided by law or as othe,l'\\jse
may be c1ppnwd proper. :: These provisions dearly reflect the fact. that
inte.' i'ention in COlmnission H(ljuc1ications is a matter of priyjJeg" e. and
that its grant or denial is a c1isc.retionary matter: to be c1ceidec1 all the
basis of the particular facts anel circumstnnces involved in en,eh case
in Wh1('h intervc-:ntion is sought.

In)'(3 Campbell Smrp 00. Docket 17 lL :May :2.5 , 1D70 , sngge5ts the
type of considerations that properly influence the grant or denial or

a motion for intervention in a particular matter. Although thnt case
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cOllcerned a motion for intervention in consent order proceedings

which arc not proceedings governed by Section 5 (b) of the Act or
Section 3. 14 of the rules , the principles announced therein are gen
erally applicable to the question of intervention in adjudication. The
thrust of onI' opinion in Campbell SQ1lp is that before the Commission
will allow intervention into its proc.eedings , it nlust be demonstrat.ed
that. (1) the persons seeking such intcrvention desire to raise substan-
tial issnes of hnr or fact which would not othcrwise be properly raised
or argued and (2) the issnes thus raised are of suffcient importance
and immediacy to warrant an additional expenditure of the Conillis-
sion s limitcd resources on a necessarily longer anclmol'e complicated
procpeding" in that case , when considered in hght of other important.
matters pending before the Commission. This second faclor means a
determination that such additional cxp( nclitllre is fully consistent
with the Commission s own assessment of overall priorities governing
the' allocation of its own resources. A finding of this nature. should be
011P prercquisitl' to an ultimat.e judgment that "good canse" exists to
pE'l'llit inten- elltion in a particular case.

But we wish to emphasize that satisfaction of the above standard
or of any other t.e.st or formula , will not automatically l'csu1t in a right
of intel'vcnbon. A.s stated previously, the exercise of discretion on a

question of int.ervention depends on an a.ssessment of all of the facts
and circllnst.ances of a particular case , and each grant or denial will
have minimal , if not non-existent, precedential value. But as further
gllichnce for future applicants , we would suggest the following addi-
tional factors which will generally be considered: the applicant' s abil-

" to contribut.e to the ca.so; the Cornmission s need for expedition in
the handJing of the case; and the possible prejudice to the rights of
original parties if intervention is allowed.

The. Commission applauds the efforts and enthusiasm of groups
such as SOUP to fight for the pubJic interest by means of participa-
tion in the work of federal agencies serving the same public interest.
\1T e a.re also very cognizant of the potentially great contribntion to the
work of such a.gencies , including our own. Of. Offce of OOTn/fi"/nnica-

t'101/8 of the United Chnrch of Ch,'ist v. FCC 359 F. 2d 994 (nc. Cir.
18(6). But there are important countervailing considerations which

mnst be weighed in the balance: the need to maintain an orderly a.
efficient adjudicative procedure and the need to control resource allo-
cation on the basis of a system of established priorities. The public
would be ill-served by 'an agency whose proceedings were vulnerable to
disruption and agonizing delay by means of the proJifemtion of
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parties and other participants; Furthenllore, the need for public inter
est intervenors in FTC proceedings is substantially less than the need
for snch intervention in the proceedings of other agencies. Unlike some
other agencies , the FTC has a built- in public interest prosecutor in all
of its proceedings; our adjudications are truly advcrsaria.1 , without
intervention of any kind. Therefore, it is reasonable to require a sub.
stantJal showing of special circumstance,s justifying intervention in a
particular ca.,se.

In allowing intervention in the present case , we are beginning a c1cli

cate experiment, one requiring caution and close observation. othing
in this opinion should be construed as a permanent or irreversible
policy decision; we have many apprehensions concerning this step,
and we find 11 need for a period of probation.
It now remains to explain '\yhy. in this pnrt1cu1al' case. the Com-

mission has cletcrmin( c1 that SOUP lws made a suffcient sllO,Ying of
good cause : to just.ii\ nl1mnll (,p of intern:ntion. consistent "with the

views expressed in this opinion. S01JP has rn1sed tlle issue of the
necessity for afTrmative disclosure relief in a. ease that. involves a. public
safety cbngrr, a catcg'ol':' of Cf!SC';) i11\yhich l1('h relief mr1Y be pspp,
cially appropriflte. Sec Cmnpbtll ! r.'mlp 8I1P'i' (I. at 21,423. Further-

more. this issue rmd this t:q)( at C' ,1se is high all thr list. of 0111' mYll
priorities, '111c C'omE::ssicJ! ljeYC : thnt iJltt' lTC' lltjOJl in tl:is U!:;C' E!:\Y

contribute to n- fuller apprcciabon of the neeel for trongcl' l'cnwc1ips

gc-;nel'ally in Commis ioll cases. ,Ye do not believe that in this par-
ticnbr case the grant of intelTention '\yill l1ndn1y lengthen or com-
plicate the cas(;. or that it '\yill prejudice the. ri lhts of the respondent.

IIrl\ ing consicle,'ed fill of the yim\s md flr9.nmcnts containrd in an
or the briefs submittrcl by SOtT\ b - :responc1enL and by complaint
cOllnsel in connpction with this llatter.

It i S 01'10BI. That. sorp' s reqncst for lean? to file, all interlocutory
appeal from the hearing c:-mminer s orc1('1' denying its motion to parti-
cipate as n party in these proceedings be and it hereby is grantEd,

It is furthe)' orde!'ed. ThnJ the examinpl' be. ancl hereby is : c1in:ctcc1
to permit. SO-CP to interyene ror t,he limited purposes or:

(1) presenting, at the conc111sion of complaint counsel's case.
in-chief , relevant: l1aterial and nonc.umulative eviclence on the
issne of hether the proposed orclel' to cease unc1 (ksist adequately
protects the public interesi:

(:2) presenting. with l'cspect to said issnc briefs and oral al'g"ll-

lnent in such lnannel' llll(l to such fin extent as the examiner may
cl( em reasonable; and

(a) exercisin with rcspect to saiel issne , snch c1isC'm el'Y rights
as the examiner shall deem reasonable aIld neccssan-

Commissioner :\Iac;Tntyn: filed a scpa.rate statement. 
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ASH GROVE C'EMENT CO.

Docket 8785, Order and Opinion, Nov. 19' /'0

Order granting appeal of two ,third parties from dcnial hy hearing examiner that
certa,in parts of material suhpoenaed be treated as confidential and remand-
ing case to hearing examiner.

OW)EH AND OPDHON Rur;rxG ON A .TOINT ApPEAL Fnm\'I I-IEARIXG

EXAMINBH S ORDER DNNYI::G CONFlImNTL\L rrUEA'I'IENT

This maUt\1' is before the COllllnisslon upon the joint a.ppeal fiJed

Octolwl' 2:' , 1!)70 by :Mi8souri PortlandCenlent Company (1\1:1ssou1'i

Porth1Hl) and Botsford Rcady Mix COJlpany (Botsford), third par-
ties in t.his pl'oeer,ding, frOlll tJw examiner s order filed October 15
ln70, denying their motions to qlHtsh ce1'btin specifications in the
SUbpO(\JUlS served upon them ttt the instanee of rcspondent or, in the
a1ternative to grant confidential treatment.

TJ1( hearing eXftJniner, in tlH apperdecl 1ron1 order, JlPlc1 in part
that to appl y the so- calleel lJl'is8'isS'ippi RiveT' eonfidentinJ tl'eatmcnt
as l'eqnesLedwonld unduJy and unn asOllably restrict and impair
the preparation 01 l'Psponc1cnUs int( nc1cd defense and its rights of

eross ('xa, rninntion. Ill' fUltlJel' heJd that the eirellHlstanees pn scnt ap-

pearcd to a.1O\\' n, dq.Hll't.ure from .:IIi8i,i88ippi Rice')' treatment; how-
ever he failed to det.ail these eircmnstanccs. Th( hcarinp; cXilmiJ1C'1' in a
rOGtno (' S1Wgl'Sf.S nlPrr 811pp01't for his positiollin t,lw " :fllll disclls-

sio11 and legal pl'e('pdcnts cited in J'cspondcJlt:s a.llS\Vt r in opposition to
the ill tant motion iiled September 30 , 1070. :' S1\ell answer , hO\y(', ve1'

insofar as we can cldl'rHline c:ontains no fadllall'e( itabon distingllish-
iug this case hOin J1Itswi8si'ppi R'I:(l'e

:Missotlri Porthmd aIld BotsJord ill their nppl':ll al'gue primarily
that they should 1)( gl'ftnt('d cOlllidc.J1tin! tn'atllent like tllat ';\YRrcloct

in Jli.'iS;88IjJpi Hii'l b('C,-lHSt tJwy allege tlll, d lta is highly confidentia.l
business .information :lld disd' osun' t-,hen ol' to COllJpot1tors Hwl pot ll-

tin.l c01npctitol"s would ass(' rtmlly injure thpil' conJpeiih\"e yiability.

11n the U:11tel' ot' J/i.".'i. ipfil Hipp,r F'lIcl COl'ponll, io'! l)oclirt No. ,sG. , Hie CUJlmissio'l

in an inlf.l'Juel1toJ' Y (Ordl'1" i lH' (l .J1I1l0 .' , 1!H1( lG!I F, I'. C. liB!;), (Jjrf.rled thnt 1I1atet'aJe;
i'llhmittf'(l in rp r,mJ I' t(O t1H': 1I111)()('lJ,\ therl' in qllestion '' :-;!1011!(! Lie SlIhmittPfl to a

plltahk ilul! di:-jTJt('r(' t!'tI :H' (:()\1ntillg firm , to he ;;Plec1l'll hr the he ril1g exam ill"!' in
tOI1 nIt,ltiull witJI nIP 1,art)(' , wllieh SJHlll compile Hnll pre eHt the 1Ifltl'rial 1.0 rl' pol)(kl\t.
('ol!!l ('1 in :-lId1 a m;tJIII(;r 111:\t no illdividllul ('oJipaIJ s e()l1fidelltial nrnlugPJJPllt" or
(lat:l wi11 1,(' 1'('\'1':11('(1." 'lJlh-: ndinn is g-f'Ilf'l'all y rf'fel'rerl hI IlerciJl a;; the Jl1-, ippi Ril:(jl'
tre1\ 1 11H'1I I. 'fliP Ui, ~i"."hJ/)i, NiNW e1se is no,,, 011 11ppeal in tlw l1nitc(l States Co'Urt of
AI/LWill" for t;w Ei;.lltJJ ('ilTllit l.Jfi-i V. 2d lU ;:J. ;;l'(nh:n , the CUl1llni ion s "Order after
em:\1Id" in chiyh oi'lrrJld C'nncnt ()OJI!W'i:IJ. Dod.(' No. ,siJ8U i "l1er1 .Tul\' :;J J!J7o.

Iv. .1G. )1(' I'('ill) ill whidl JIi. i,"i;il)f!i. Hher treatment W:18 gl"antf'll bId with ' the ' l'i ;ht
tl) (IJ1I1I":d t" ol.biJl 1'\111 (.1idu":llrc (1m' in:; 1111 JJe::ring if 1hey couJd show the n eell
tlwrt'fnr




