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offering for sale of such supplier’s products, where respondent
solicits such promotional allowances and payments and knows
or should know that such promotional allowances or payments
are not being offered or otherwise made available by such sup-
plier on proportionally equal terms to all of such supplier’s
other customers, including retail customers who do not purchase
directly from such supplier, who compete with respondent in
the offering for sale or sale of such supplier’s products.
1t ts further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in respondent
such as dissolution, assignment or sale resulting in the emergence
of a successor corporation, the creation or dissolution of subsidiaries
or any other change in the corporation which may affect compliance
obligations arising out of the order.
[t is further ordered, That respondent shall forthwith distribute
a copy of this order to each of its operating divisions.
1t is further ordered, That respondent herein shall, within sixty
(60) days after service upon it of this order, file with the Commis- |
sion a report, in writing, setting forth in detail the manner and
form in which it has complied with this order.
Commisioner MacIntyre concurs in the result.
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Order requiring a Chicago, Ill., distributor of water-repellent paints and
coatings under the trade names “Kleer-Kote” and “Kolor-Kote” to cease
misrepresenting that it is affiliated in any way with Union Carbide Com-
rany or any other well-known company or laboratory, using deceptive
guarantees, exaggerating the waterproofing and rust resistant qualities of
its products, misrepresenting the return privileges and earnings of its
dealers, and furnishing others with means to mislead prospectivé purchasers.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal

*Reported as amended by learing examiner's order of July 10, 1968, by amending
subparagraph 12 of paragraph 6 and subparagrapb 12 of paragraph 7.
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Trade Commission, having reason to believe that Universe Chem-
icals, Inc., a corporation, and Raymond L. Rosen and Jordan L.
Lichtenstein, individually and as officers of said corporation, here-
inafter referred to as respondents, have violated the provisions of
said Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, hereby issues
its complaint stating its charges in that respect as follows:

Paracrari 1. Respondent Universe Chemicals, Inc., is a corpora-
tion organized, existing and doing business under and by virtne of
the laws of the State of Illinois, with its principal office and place
of business located at 919 North Michigan Avenue, Chicago, Illinois.

Respondents Raymond L. Rosen and Jordan L. Lichtenstein are
officers and sole stockholders of the corporate respondent and their
business address is the same as that of said corporate respondent.
The individual respondents formulate, direct and control the acts,
policies and practices of the corporate respondent, including the .
acts and practices hereinafter set forth. '

Par. 2. Respondents are now, and for some time last past have
been, engaged in the offering for sale, sale and distribution of water
repellent paints and coatings to dealers for resale to the public
under the trade names of “Kleer-Kote” and “Kolor-Kote.” _

Par. 8. In the course and conduct of their business, respondents
now cause, and for some time last past have caused, their said prod-
ucts, when sold, to be shipped and transported from their place of
business in the State of Illinois to purchasers thereof located in
-avious other States of the United States, and maintain, and at all
times hereinafter mentioned have maintained, a substantial course
of trade in said products in commerce, as “commerce” is defined in
the Federal Trade Commission Act.

Par. 4. In the conduct of their business and at all times men-
tioned herein respondents have been in substantial competition in
commerce, with corporations, firms and individuals in the sale of
- products of the same general kind and nature as those sold by the
respondents. ‘

Par. 5. In the course and conduct of their business, respondents
have operated, and continue to operate, a sales plan to market their
products by establishing dealerships under “Exclusive Dealership
Agreements.” These exclusive dealership agreements assign to indi-
vidual dealers a particular territory within which they may operate
and resell the respondents’ products to the purchasing public. Sales-
men, designated “regional managers,” are employed and trained
by the repondents to solicit and secure these dealers. The salesmen
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induce the dealers to enter into the agreements with which they com-
bine initial orders for the respondents’ products. The dealers have
the option of paying for the merchandise in full at the time of pur-
chase or of paying twenty-five percent down and of paying the
remainder by executing three negotiable trade acceptances payable
in thirty, sixty and ninety days.

During the course of their sales presentations, the respondents’
salesmen use physical demonstrations to portray the waterproof
properties of their products. The equipment for these demonstrations
is supplied to the salesmen by the respondents. In many cases, the
products delivered to the dealers are found to lack the properties
of the products used by the salesmen in their demonstrations and
the dealers are unable to perform the same demonstrations for their
customers as did the salesmen. ‘

Par. 6. In the course and conduct of their business, as described
above, and for the purpose of inducing sales of their products by
and through oral statements and representations of respondents or
their salesmen and representatives and by means of brochures and
other written and printed material, respondents represent, and have
represented, directly or by implication, to prospective purchasers,
that:

1. The corporate respondent, Universe Chemicals, Inc., is a sub-
sidiary of, a division of, an exclusive licensee of, or is affiliated with
the Union Carbide Company. _

2. The rvespondents’ products are manufactured, or have been
developed, by the Union Carbide Company.

3. The respondents’ products have been successfully tested by the
Union Carbide Company, by the corporate respondent, or by an
independent testing Iaboratory. ‘

4. The respondents’ products are unconditionally guaranteed for
ten years.

5. The respondents’ product, Kleer-IKote, contains fourteen percent
silicones. »

6. The respondents’ dealers will realize varions profits up to
18,000 per year from the resale of the respondents’ products.

7. The supply of the respondents’ products purchased by the
dealer will be sold out before the trade acceptances which the dealer
‘has given in payment on his supply become due and payable.

8. The respondents’ dealers may retwrn to the respondents any
unsold quantities of the respondents’ products or the respondents
will transfer the unsold quantities to another dealer and a refund
will be made to the dealer.
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9. The respondents’ products are waterproof.

10. The respondents’ products prevent rust.

11. The respondents’ products are suitable for both the inside and
the outside of a building.

12. One coat of respondents’ products will be sufficient to produce
all of the results claimed for such products by respondents or by
their salesmen or representatives.

Par. 7. In truth and in fact:

1. Respondent Universe Chemicals, Inc., is not a subsidiary of, a
division of, an exclusive licensee of, and is not affiliated with the
Union Carbide Company.

2. The respondents’ products are neither manufactured nor have
they been developed by the Union Carbide Company, although one
of the ingredients in their products may have been manufactured by

" the Union Carbide Company and is placed in combination by the
respondents with other ingredients not manufactured by the said
company.

8. The respondents’ products have never been tested or evaluated
by the Union Carbide Company, or by any independent laboratory
or any other person or organization qualified to test or evaluate such
products nor have such products been tested by respondents.

4. The products sold by the respondents are not unconditionally
guaranteed for a period of ten years, but only guaranteed in a lim-
ited way and not unconditionally.

5. The respondents’ product, Kleer-Kote, does not contain four-
teen percent silicones, but a substantially lesser amount.

6. Few, if any, dealers earn $18,000 per year from the resale of
respondents’ products or whatever lesser amount was represented
to them at the time of the purchase and in many cases make no
profit at all, but sustain a substantial loss.

7. The supply of respondents’ products purchased by the dealers
is seldom if ever sold out before the trade acceptances which the
dealer has given in payment on his supply become due and payable.

8. The respondents’ dealers are not permitted to return to the
respondents any unsold quantities of the respondents’ products and
the respondents will not transfer them to another dealer nor is any
refund made to the dealer for unsold merchandise.

9. Respondents’ products are not waterproof, but only water re-
pellent to a limited extent.

10. Respondents’ products do not prevent rust. : »

11. Respondents’ products are not suitable for use on the inside
of a structure.
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12. One coat of respondents’ products is not sufficient to produce
all of the results claimed for such products by respondents or by
their salesmen or representatives.

Therefore, the statements and representations as set forth in Para-
graph Six hereof were, and are, false, misleading and deceptive.

Par. 8. The use by the respondents of the aforesaid false, mis-
leading and deceptive statements, representations and practices has
had, and now has, the capacity and tendency to mislead members
of the purchasing public into the erroneous and mistaken belief that
the sald statements and representations were and are true and into
the purchase of substantial quantities of respondents’ products by
reasorn of said erroneous and mistaken belief.

Par. 9. The aforesaid acts and practices of the respondents, as
herein alleged, were and are all to the prejudice and injury of the
public and of the respondents’ competitors, and constituted, and
now constitute, unfair methods of competition in commerce and
unfair and deceptive acts and practices in commerce, in violation of
Section 5 of the Federal Trade Commission Act.

M. Roy Pope, Mr. Edward D. Means, Jr., and Mr. Donald L.

Bachman supporting the complaint.
Mr. Franklin M. Lazarus, Chicago, Ill., for respondents.

Initiar DEecision By Warrer K. Bexnerr, HEariNg ExamMINER

FEBRUARY 6, 1970
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Exhibit A.
PRELIMINARY STATEMENT

This matter concerns alleged unfair methods of competition and
unfair and deceptive acts and practices in interstate commerce in
paints and coatings, claimed to be in violation of Section 5 of the
Federal Trade Commission Act. (

Respondents are: Universe Chemicals, Inc., an Illinois Corpora-
tion, and two of its officers and its sole stockholders: Raymond L.
Rosen and Jordan L. Lichtenstein.

The Pleadings

The complaint dated December 5, 1967, after identifying respond-
ents, states the nature of their business and the responsibilities of
the individual respondents, and charges that they are engaged in
commerce and have substantial competition in commerce. The com-
plaint then charges (par. 5) that respondents have operated a sales
plan which involves selling exclusive dealerships through salesmen
who make demonstrations. These demonstrations according to the
charge cannot be duplicated with respondents’ products. The com-
plaint further charges (par. 6 and 7) false representations in regard
to the affiliations of the corporate respondent and the manufacturer
of its product; the testing of its product; its guarantee; the content
of the product; prospective profits; speed of sale; right of return
or exchange, and specific qualities including: Watelprooﬁnb, rust-
proofing, inside or outside useability, and one-coat coverage.

By answer filed January 10, 1968, respondents deny the charges but
admit the identity of respondents, the responsibility of the individual

*See. 5(a)(1) Unfair methods of competition in commerce, and unfair or deceptive
acts or practices in commerce, are hereby declared unlawful. (15 U.S.C. 45.)
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respondents, the interstate nature of the business and the fact that
there is some competition. The answer also alleges four affirmative
defenses: (1) meeting competition, (2) lack of control over the persons
making representations, (3) discrimination against respondents in
the bringing of the proceeding before the Commission which tends
to reduce competition, (4) vagueness of proposed order and, (3)
interference with freedom of speech and publication.

Previous Trial

This proceeding was initially assigned to Honorable Donald R.
Moore and after extensive prehearing procedures, including a re-
quest for leave to appeal to the Commission from an order for hear-
ings in more than one location which was denied, was heard by him
at four different locations during the summer of 1968. The initial
decision based upon the first trial was issued September 27, 1968.
Respondents appealed the initial decision and the Commission re-
versed and by order, dated April 2, 1969, remanded the proceedings
for a trial de novo principally on the ground that in denying leave
to appeal from the hearing examiner’s order to hold hearings in
several locations the Commission had violated its own rules. During
the pendency of this proceeding and before the issuance of the first
initial decision, the hearing examiner, by order dated July 10, 1968,
amended the complaint to expand the alleged false representations
of the products’ characteristics beyond those originally specified.

Following the remand, counsel for respondents moved to disqual-
ify the hearing examiner. This motion was denied, by order dated
June 5, 1969; and the Commission left the matter of designating
a hearing examiner to the Director.

Trial De Novo

On June 10, 1969, the undersigned was designated hearing ex-
aminer to conduct the trial de novo, and after conducting two pre-
‘hearing conferences at Chicago, Illinois, commenced hearings there
on August 4, 1969. Hearings continued until August 11, 1969. They
were then suspended by the undersigned so that he might certify -
to the Commission the question whether or not the hearings should
be suspended until respondents’ motion for leave to appeal from the
undersigned’s ruling that a mistrial should not be ordered was
decided. The matter was certified to the Commission on August 12,
1969, and the Commission on August 15, 1969, ordered hearings sus-
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pended pending its decision on respondents’ motion for leave to
appeal. That motion was filed August 18, 1969.

On September 19, 1969, the Commission denied respondents’
motion for leave to appeal and hearings were resumed on October
6, 1969, and continued to October 11, 1969.

At the hearings, counsel supporting the complaint called the indi-
vidual respondents who both testified with respect to the business of
respondent corporation and their respective functions. Both testified
that Mr. Rosen was primarily concerned with the out-of-the-office
operation and Mr. Lichtenstein concerning the office work. Admin-
istrative and instructional material and employment contracts with
“independent contractors” were identified and an explanation was
given concerning the answers to requests for admissions submitted.

Then followed a large number of exclusive-dealer witnesses who
described the activities of respondents’ so-called “independent con-
tractors” in making representations and demonstrating respondents’
products Xleer-Kote and Iolor-Kote to them through the use of
visual aids purporting to establish the waterproofing qualities of the
products. Such witnesses also described the execution of contracts;
payment of substantial downpayments, then the witnesses’ disap-
pointment with the performance of the products and in several cases
their complaints to respondent corporation and discussion with one
or the other of the individual respondents. Incidents occurring sub-
sequent to the first trial were related by some witnesses. Two so-
called “independent contractor” witnesses testified with regard to
employment and training, and concerning the demonstration kits
furnished to aid in their sales effort. Two laboratory technicians
rclated tests made on the product indicating a wide discrepancy
between the representations of silicone content and the actual test
amounts found in the product Kleer-Iote and a representative of
Union Carbide denied that that company had any connection with
respondents.

The two individual respondents were the only witnesses for the
respondents. They claimed lack of responsibility for the representa-
tions made by the so-called “independent contractors,” and for the
quality of the paint manufactured for them. They claimed also that
the advertising material was copied from that used by a former
employer, the paint mixture was made as the former employer’s
was made and that the Federal Trade Commission had investigated
the former employer but had brought no proceeding against him.
Although complaints were made to the paint manufacturer no lab-
oratory tests were conducted. Some of the “independent contrac-

ART ONT_ T2 A0
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tors” had their association terminated and the first paint manu-
facturer also had its contract terminated. Another manufacturer
now malkes the paint.

Denial of Motion to Dismiss

At the conclusion of complaint counsel’s case-in-chief a motion to
dismiss was made. Decision was then reversed. The motion is now
denied.

Post Hearing Procedures

Due to the illness of complaint counsel the time to file proposed
findings and conclusions and proposed orders and briefs was ex-
tended to January 5, 1970, and the Commission extended the hearing
examiner’s time to file the initial decisien until February 12, 1970.

Respondents filed their proposed findings of fact, conclusions and
order on January 5, 1970. In a footnote to the Introduction respond-
ents claim that they have been denied due process of law because
they were not provided by the Commission with a copy of the tran-
seript for which they cannot afford to pay. They also claim that the
nineteen persons who testified with respect to respondents’ alleged
misleading activities were too small a segment of its dealers to con-
stitute substantial evidence and that there was a lack of substantial
evidence to prove the allegations of the complaint by a preponder-
ance of cvidence except insofar as the guarantec of respondents’
products is concerned. As exhibits to their proposals respondents
filed two letters from Official Reporters Ward & Paul showing an
aggregate cost of $888 for the transcript. No evidence was submitted
that the individual respondents were indigent within the meaning
of Williams v. Oklahoma City, 395 U.S. 458 (1969).

Complaint counsel also filed their proposed findings of fact, con-
clusions of law and order on January 5, 1970, accompanied by a
brief in support thereof.

In each instance the proposed findings by complaint counsel were
followed by reasons therefor, including transcript, admission and
exhibit citations. When reference herein is made to a proposed find-
ing such reference is intended to include the citations supplied.
Complaint counsel also recommended a change in the language of
the proposed order to conform with recent Commission policy and
a court decision.

The hearing examiner on January 8, 1970, on his own motion
offered each of the individual respondents an opportunity to file an
in forma pauperis affidavit and to make appropriate motions on or
before January 19, 1970.
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Respondents declined so to do in an “Explanatory Statement Re-
garding Allegations by Respondents to the effect that they are being
and have been denied due process of Law” dated January 19, 1970
and filed by counsel. This paper enlarged upon the claim that the
Commission abused its discretion by not proceeding against re-
spondents’ competitor Hydralum Industries, Inc.

Basis For Decision

On the basis of the entire record in the trial de novo * and having
considered the demeanor and credibility of the witnesses, the hearing
examiner makes the following findings of fact, conclusions and order.?
Proposed findings and conclusions not adopted in form or in sub-
stance are denied. '

FINDING OF FACT

The Respondents

1. Respondent Universe Chemicals, Inc., is a corporation orga-
nized, existing and doing business under and by virtue of the laws
of the State of Illinois, with its principal office and place of business
located at 919 North Michigan Avenue, Chicago, Illinois, at the time
of filing the answer (C.A.).* It subsequently moved to 1306 Sherman
Avenue, Evanston, Illinois, and later to 2909 West Peterson Avenue,
Chicago, Illinois. (Tr. 9, 16,162; CX 16a-b, CX 95; RX 15.)

2The hearing examiner has not examined the record in the first trial but some of the
exhibits marked in the first trial were reoffered and received and prior testimony was
exhibited to a few witnesses to refresh their recollection.

3In compliance with Rule 3.51(b), specific page or exhibit rcferences are made to the
principal supporting items of evidence but the ecitation to particular items does not
purport to be exhaustive. The impact of the record as a whole has been controlling.
Due to the requirements of Rule 3.51(a) reliance has necessarily been placed on refer-
ences made by counsel but the findings of fact are based on the recoliection of and
study of the evidence by the undersigned. The hearing examiner has been handicapped
by the fact that counsel for respondent was not supplied by his clients with a copy of
the transcript. Counsel endeavored to secure the loan of the Commission's transeript
without success. Accordingly, the hearing examiner relaxed his usual rule that citations
be supplied in respondents’ proposed findings, and requested that references be made to
statements of witnesses and dates from counsel’'s notes. Attached as Exhihit A is an
index to testimony and exhibits. This supplies the page references to the testimony of
witnesses and shows which witnesses identified the exhibits received in evidence. This
index without the descriptions of the witnesses was supplied to both counsel.

i The following abbreviations and references will hercafter somctimes be used :

C. Complaint

A. Answer

CX, Commission Exhibit

RX. Respondent Bxhibit )

Tr. Transcript page. The page numbers refer to the transcript in the second trial
commencing August 4, 1969.

CF. Complaint eounsel’s proposed findings.

RF. Respondents’ proposed findings.

RA. Admissions numbered by request.
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2. Respondents Raymond L. Rosen® and Jordan L. Lichtenstein
are officers and sole stockholders of the corporate respondent and their
business address is the same as that of said corporate respondent. The
individual respondents formulate, direct and control the acts, policies
and practices of the corporate respondent, including the acts and
practices hereinafter set forth. (C., A., CF. 2, 8, Entire Record.)

Jurisdictional Findings

3. Respondents are now, and for some time last past have been,
engaged in the offering for sale, sale and distribution of water-re-
pellent paints and coatings to dealers for resale to the public under
the trade names of “Kleer-Kote” and “Kolor-Kote.” * (C., A.) Re-
spondents have been in substantial competition in commerce with per-
sons, firms and corporations in the sale of products of the same gen-
eral kind and nature as those sold by respondents. (Tr. 32, 33, 4044,
117; CF 8.) :

4. In the course and conduct of their business, respondents no
cause, and for some time last past have caused, their said products,
when sold, to be shipped and transported from their place of business
in the State of Illinois to purchasers thereof located in various other
States of the United States, and maintain, and at all times herein-
after mentioned have maintained, a substantial course of trade in
said products in commerce, as “commerce” is defined in the Federal
Trade Commission Act. Respondents’ gross sales for the fiscal years
ending January 31 have been approximately as follows:

1966 $320,000
1967 - - - - 452,000
1968 A 398,000
1969 400,000-500,000

(C., A., CF. 5, 6; Tr. 3644 ; RA 50-56.)
Method of Doing Business

5. Respondents have adopted a method of doing business that they
had learned from a former employer of the individual respondents.
(Tr. 121, 122, 1101.)

This method consists of (see CF 9-12) :

57he name Rosen is mispelled Rosin in substantially ail of the record following the
August 11 recess. There is, however, no question about the identity of the person referred
to ['fr. 10591 ; hence, correction of the record is deemed unnecessary.

s hese names are sometimes misspelled in the record—e.g., an initial letter C being
used instend of X. Since there is again no guestion of identity of the product no record
correction is deemed necessary.
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(a) arranging with a paint manufacturer to formulate Kleer-Kote
and Kolor-Kote to their specifications and to ship it directly to re-
spondents’ dealers. (Tr. 118.)

(b) selecting salesmen who sign an “independent contractor” agree-
ment (e.g., CX 19a-b) and who are trained in a method of demon-
strating the product and sell merchandise to and execute exclusive-
dealer agreements on behalf of respondents (e.g., CX 40) with small
businessmen.

(¢) supporting the efforts of “independent contractors” and the
“exclusive dealers” with advertising and promotional material, dem-
onstration equipment and samples, and arranging for delivery of the
Kleer—Kote and Kolor-Kote to the dealers. Respondents copied with
few changes the advertising literature that they supplied to the “in-
dependent contractors” and “exclusive dealers” from material uti-
lized by a former employer of the individual respondents (see e.g.,
Tr. 83, 96, 121, 122, 1101). A number of the “independent contrac-
tors” had previously been engaged in selling materials for such for-
mer employer and had left that employer to join the individual re-
spondents in the corporate-respondent enterprise. (Tr. 161, 1125,
1165.) .

6. Respondent clothed the “independent contractors” with appar-
ent authority to act for them and ratified their activity (see CF 10).
For example, they supplied in some cases business cards bearing the
- corporate respondents’ name and describing the “independent con-
_ tractors” as “regional manager” (e.g., Tr. 19; CX 45, 67). They
supplied forms for exclusive-dealer contracts that the “independent
contractors” signed on their behalf as “regional manager” and ap-
proved such contracts and they supplied promotional material (T'r.
19), samples, sales aids (CX 62), brochures and blank forms (Tr.
20), that bore the name of the corporate respondent. Respondents
took no effective steps to repudiate the representations made by such
“independent contractors” when complaints were made concerning the
performance of the product and the “independent contractors” rep-
resentations. (e.g., CX 51c.)
 Respondents’ proposed findings suggest that respondents took
prompt and effective action to admonish and indeed to terminate the
relationship of independent contractors whose representations were
unacceptable (RF 5, 6, par. 4). However, the testimony given by re-
spondents on the subject is so conflicting that it cannot be credited.
On complaint counsel’s direct case and in the prehearing admissions,
both Mr. Lichtenstein and Mr. Rosen made it clear that the relation-
ship with independent contractors just terminated. (Tr. 116, 117.)
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After complaint counsel’s case was in and the testimony concerning
the recent activity of salesman Shelton had been adduced from the
dealers, Rosen testified that he had fired Shelton officially (Tr. 1067).
However, the emphasis seemed to be on Shelton’s promise to give
bonuses in the form of lighters (Tr. 1061). The representation about
the connection with Union Carbide appeared as an afterthought
(Tr. 1062). Later Rosen “apologize[d]” for using the word “fired”
(Tr. 1083). Since Lichtenstein testified that Rosen dealt with the
independent contractors (Tr. 113) and that he, Lichtenstein, didn’t
know how a sale was made his testimony concerning the relationship
between (Tr. 1189) the company and the independent contractors can
be given little or no weight. Hence we find that there was no effective
action by respondents to prevent the misrepresentations of respond-
ents’ product by the independent contractors. Indeed by approving
the contracts presented, the respondents effectively ratified their
salesmen’s actions (e.g., CX 54, 57, 83).

7. Individual respondent Raymond Rosen, the president of the cor-
porate respondent, as the “outside” man for the enterprise, hired or
approved the “independent contractors” who conducted the sales of
the exclusive franchise to dealers and in some instances he delegated
to one of the “independent contractors” the job of hiring others and
training them in their duties (Tr. 15,1078).

8. Individual respondent Jordan L. Lichtenstein was the office -
man with the title vice president (CX 95) and secretary of the cor-
porate respondent. (Tr. 9.)

He handled the correspondence relating to the business, often using
the pseudonym J. L. Jordan (Tr. 115), dealt with the banks and the
supplier. He also supplied the promotional literature and business
cards (Tr. 19, 20) to the independent contractors and handled the
acceptance of contracts and telephone communications from “exclusive
dealers” including some complaints regarding the performance of the
product supplied. (Z.g., Tr. 243-45, 640.) ‘

9. There is some conflict in the testimony about what was supplied
the “independent contractors” by way of sales aids and by way of
training. Respondent Lichtenstein admitted that CX 8-7 were sent
to “independent contractors” and some also to “exclusive dealers.”
(Tr. 55-71.) But most he would say about the use to which they
were put was “for what ever purpose the independent contractors
want to make of it in his [sic] sales presentation, I assume.” (Tr.
67.) At an carlier point he testified that he understood “90 percent
cf the stuff is thrown away anyway.” (Tr. 63.) Contrasted with the
latter statement was testimony by several exclusive dealers that the
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“independent contractors” solicitor, showed brochures as part of their
solicitation. (Z.g., Tr. T11, 716, 743, 837.) Similarly advertisements,
display sheets, guarantee cards and other promotional material (CX
8-18b) were concededly supplied to “independent contractors” by re-
spondents. (Tr. 55-113.) Some of these materials were, according
to Mr. Lichtenstein, copied from his former employer Hydralum
Industries Inc. (Tr. 96, 1101), and others from a booklet he claimed
was put out by Union Carbide. (Tr. 98, 1099-1101; RX 16.) The ve-
gional sales manager for coatings and adhesives of the Union Car-
bide Company, William Emerson, had a different version. (Tr. 925-
45). He denied that the booklet (CX 15) put out by respondents was
supplied by Union Carbide (Tr. 827), although some of the material
therein was contained in a booklet published by Union Carbide. (Tr.
927-28; RX 16a-p.) Regardless of the conflict in the testimony it is
quite clear that there were representations made by respondents. Re-
spondents intended the “independent contractors” and the “exclusive
dealers” to use these representations in their sales presentations (CX
8-18b) and such representations and materials were so used {Tr. 262,
312,711, 727).

10. There is a greater conflict in the testimony with respect to the
training and demonstration aids given to “independent contractors.”
Respondent Lichtenstein denied that the “independent contractors”
were given training as he understood the word, Z.e., “step by step
methodical process by which to secure a sale.” (Tr. 16-18.) He also
testified that independent contractors were not given “demonstraticn
kits” (Tr. 24) and that they did not use physical demonstrations to
portray the waterproof properties of their products (Tr. 46). He
admitted, however, that he didn’t have any knowledge of how a sale
(Tr. 46-7) was made nor had he discussed that subject with any
“independent contractors.” (Tr. 46.) Mr. Rosen dezlt with the inde-
pendent contractors and Mr. Lichtenstein “never questioned what the
conversations were that took place between himself [Rosen] and the
independent contractors.” (Tr. 118.) Lichtenstein also admitted that
state sales guides by Dunn & Bradstreet were supplied to “independ-
ent contractors” (Tr. 113) and that certain demonstration pieces were
supplied to them, including blotters half treated with Kleer-Iocte
and screening material coated on one side with Koler-Xote. (Tr.
120.) Mr. Rosen testified that he would go along with what Mr. Lich-
tenstein said about promotional material (Tr. 159) but later Rosen
added that they used to send shingles that were half coated with
Kolor-Kote (Tr. 159, 164) and still later he referred to “kits” (Tr.
165) that he said were supplied or mailed to the “independent con-
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tractors” and either Jordan (%.e., Lichtenstein) or the “boy” took
care of it. (Tr. 165.)

11. Two “independent contractors” who testified, however, gave
a much more explicit and credible description of the training they
received. The first, J. J. Hall McGrew, now employed by a vending
machine company in Milwaukee, Wisconsin, testified that in 1966 he
met a Mr. Birnheim ¢ in Denver, Colorado (Tr. 949). Bernhard Bern-
heim was then an “independent contractor” of respondent corpora-
tion according to the corporate records (Tr. 126) and described him-
self as sales manager from Universe Chemicals, Inc. (Tr. 1165), Bern-
heim interested McGrew and another prospective “independent con-
tractor,” Joe Wertham, in taking on that function for Universe
Chemicals at a motel in Denver. (Tr. 950.) Bernheim explained the
company procedures and the method of presenmtlon (Tr. 950.) He
then had McGrew listen to his presentation in Denver (Tr. 950) and
that of another salesman in Fort Collins (Tr. 950). After this, Bern-
heim put McGrew on his own in Kansas City. (Tr. 950.) McGrew
was unsuccessful there and rejoined Bernheim in Denver for further
training. (Tr. 950.)

In his training McGrew was shown the materials and the “pitch”
sheet to be used in telephone solicitation (Tr. 952). In addition to
watching other salesmen, McGrew used the “pitch sheet” himself
to secure appointments with prospects for a salesman he could not
identify and observed the latter’s operation (Tr. 952). Bernheim
also took McGrew to call on 2 number of prospects and gave him a
demonstration of how he sold the products (Tr. 952). As a result
of this process of education which extended over several days,
McGrew was hired as salesman with the title “District Manager or
Division Mansager or Regicnal Manager” and a commission of 20
to 25 percent (Tr. 953). He was supplied with a Dunn & Bradstreet
sales book (Tr. 954) which gives credit ratings and other informa-
tion. Bernheim told McGrew to telephone selected new businesses -
with “good” credit ratings and to suggest in the telephone contact
that the prospect could male between ‘Bo«$0000 or $6000, depending
on the business, without extra effort. Bernheim also told McGrew
how to make appointments and with what type of prospect and
then call on the prospects. (Tr. 954-56.)

Bernheim further instructed McGrew how to conduct the inter-
view with the prospect (Tr. 957) and supplied him with the fol-
lowing: (a) a vial of silicone powder (like CX 96; Tr. 907——08)

¢ The name Bernheim is someti'mes spelled Birpheim in different parts of the record.
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to demonstrate that a finger coated with silicone powder would
stay dry if dipped in water. (Tr. 957-58); (b) a piece of sheet
metal (like CX 97) allegedly coated with Kolor-Kote to demon-
strate the quality of the paint and that it would not crack, peel or
break even though the metal was flexed. (Tr. 960-62); (c) two
porous pieces of brick-like material, one treated and the other un-
treated, to demonstrate by pouring water over them that the treated
brick repelied the water (like CX 98; Tr. 962-63); (d) a piece
of asbestos roofing allegedly partly coated with Kolor-Kote paint
(like CX 99) to demonstrate with an infrared bulb the heat re-
sisting qualities of the product (Tr. 964-66); and, (e) a sieve or
tea strainer to be coated with a substance purporting to be Kleer-
Kote to show that it would hold water (T'r. 966).

Bernheim instructed McGrew to infer that they were under a
licensing program by Union Carbide to further distribute silicone
products and that research had been conducted by Union Carbide
(Tr. 967-68). Bernheim provided MecGrew with purchase order
blanks, trade acceptance forms, exclusive distributors’ agreements
and demonstration materials (Tr. 969).

Bernheim told McGrew that whenever he got an order he should
go to the purchaser’s bank and obtain a cashier’s or certified check
payable to respondent Universe Chemicals, Inc., and mail it to the
corporation, together with the contract. That was, aceording to
Bernheim, to prevent the purchaser from stopping payment if he
got “buyer’s remorse” (Tr. 971).

Although McGrew had no personal contact with Rosen, Bern-
heim told MecGrew he was calling Rosen but did not let him hear
the conversation (Tr. 973, 982-83). McGrew received a “Glad to
have you aboard” letter from respondent Rosen. (Tr. 972, 985.)
On cross examination McGrew identified an “independent contrac-
tor” agreement signed by him and by Bernheim (RX 17; Tr. 980).
Although the contract did not contain the name Universe Chemicals,
Inc., the records of that respondent show payments to a J.M.
McGrue [sic] of 5280 E. Highline Place, Denver, Colorado (Tr.
127), the witness’ present address (Tr. 948).

The second “independent contractor,” Richard A. Shaw, was
attracted by an advertisement in a Roise, Idaho, newspaper which
sought salesmen to earn $4,000 per month (Tr. 987). It was Shaw’s
‘recollection that this took place in February 1968 (Tr. 987). His

"We note here again that in the transcript (see Tr. 1058) respondent Raymond L.
. Rosen’s name is mispelled Rosin in almost all instances after the August recess (see’
fn. §).
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“Independent Contractor” agreement corroborates this (RX 18).
It bears two dates February 28, 1968, and March 5, 1968, and is
signed beth by Shaw and respondent Raymond L. Rosen (RX 18;
Tr. 1041). Shaw’s connection thus followed the issuance of the com-
plaint and the filing of respondents’ answer in this matter (C., A.).

Shaw’s testimony, describing the activity some two years after
that described by McGrew, presents much the same general pattern
with respect to the recruitment and training of the “independent
contractors” and the instructions and equipment supplied to them
(Tr. 986-1052).

After answering an advertisement, Shaw met R. Lawrence Webb
who identified hnnself as a representative of respondent Universe
Chemicals, Inc. (Tr. 990), and as Regional Manager (Tr. 993).

The records of the company corroborate Webb’s connection with
it (Tr. 129). Respondent Lichtenstein also affirmed that Webb got
an over-write [sic] on men he hired and that Webb’s function was
to take care of them (Tr.1136). Respondent Rosen further identified
Webb as Sales Manager and said he had the privilege of hiring
other men (Tr. 1069).

Shaw’s testimony continues that after spending several hours in
general conversation, Webb told Shaw he would “give . . . the details
as to what the product is.” (Tr. 990.) He then demonstrated Kleer-
Kote and Kolor-Xote with a practical demonstration (Tr. 990-93).
Webb showed Shaw and two other prospective salesmen the finger
dipped in raw silicones which became water-repellent, the sieve
which, when allegedly coated with Ileer-Kote, held water, the
metal alleged to be coated with Kolor-Kote (Tr. 991), and the
tar-backed shingle (Tr. 991-92). He also had two added demonstra-
tions: a Kleenex dipped in Xleer-Kote which then held water; and
a blotter allegedly coated at one end with Kleer-Kote which also
allgedly demonstrated water repelling by the product (Tr. 992).

Webb told Shaw and the other plospects that respondent Uni-
verse Chemicals, Inc., was opening up the Northwest territory and
that he was regional manager. He explained the sales program and
went through the S‘th,sbook (Tr. 993). Webb emphasized the impor-
tance of the telephone contact and instructed the group te indicate
that all calls were coming from Chicago to make the appointment
more important to the prospec‘cive exclusive dealer (Tr. 995-97).
He also gave each a telephone presentation sheet (CX 100; Tr.
994), told them how to use the Dunn & Bradstreet salesbook and
which type of business to select (Tr. 995). Webb then had the
prospective salesmen make telephone contacts (Tr. 997). He in-
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structed them to refer to the Union Carbide R-27 silicones and to
say that they were the largest formulator of such product as that
would interest the prospective dealers (Tr. 998).

Shaw was very much impressed with the product (Tr. 998) so
demonstrated, and indicated his interest in working on a different
scale, 7.e., having exclusive sales right for the States of Washington
and 01e00n (Tr. 998-99).

Although at first Shaw said he didn’t believe he had signed a
contract (Tr. 998), he later testified on cross examination that he
had (RX 18; Tr. 1041).

Shaw received a sales kit from Webb consisting of a brief case,
the equipment used, three cans of Kleer-Kote and one of Iolor-
Kote, the visual aids, dealership agreements, contracts, trade ac-
ceptances, a copy of the telephone presentations and envelopes for
submitting to Universe Chemieals, Inc., the finished contracts, in-
cluding the materials used by Webb in making his demonstration
(Tr. 1000)

About a week and a h%lf aftex Webb told Shaw that he was
acceptable (Tr. 1002), Webb called Shaw and told him he had
an appointment set up with the three salesmen who had gone
through the training program to meet respondent Raymond Rosen,
the president of Universe Chemicals (Tr. 1002). The three trainees
went down with their wives and met with Mr. Rosen. Mr. Rosen
“asked us specifically how we felt, whether we thought we could
get out and sell the product in such a short training program, and
so on. We indicated that we did and he asked us some questions
relative to how the product was presented and sold; we answered
them as best we could. He asked if we knew how to sell, or rather
how to fill out the dealership agreement and we indicated that we
can [sic]; then he tested us to see whether or not we could do it
properly and then at the end of the conversation, then he said, “Well,
1t looks like you fellows can handle it. I am somewhat surprised
because the training period should have taken longer but I think
you can handle it.’” (Tr. 1002-3.) Thus Mr. Rosen aflirimed Shaw’s
appointment (¢d.).- Mr. Rosen testified that he had met the men
at Boise and had a general discussion that lasted a couple of hours
with the wives also present (Tr. 1068-69).

In connection with the typed instructions for telephone presenta-
tions (CX 100) Webb dictated to the trainees the matter contained
in handwriting on the exhibit (Tr. 1004).

Shaw in his testimony gave a detailed description of the type of
presentation that he was instructed to give and had given to pros-
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pective dealers, and he also described the papers executed including
the form contract (See CX 40) and the cash payment required and
the trade acceptances secured (Tr. 1008-26). This approach was
similar to the various approaches described by the prospective deal-
ers who testified, although all the dealers did not recall in as great
detail the various demonstrations (Tr. 167-776, 831-81).

12. Accordingly, on the basis of the entire record, we find that
respondents’ method of doing business is substantially as stated in
paragraph five of the complaint and is as follows:

In the course and conduct of their business, respondents have operated, and
continue to operate, a sales plan to market their products by establishing dealer-
ships under “Exclusive Dealership Agreements.” These exclusive dealership
agreements assign to individual dealers a particular territory within which
they may operate and resell the respondents’ products to the purchasing public.
Salesmen, sometimes designated “regional managers and independent contrac-
tors,” are approved by respondents and trained by the respondents tirough other
salesmen to solicit and secure these dealers. The salesmen induce the dealers
to enter into the agreements with which they combine initial orders for the re-
spondents’ products. The dealers have the option of paying for the merchandise
in full at the time of purchase or of paying twenty-five percent down and of
paying the remainder by executing three negotiable trade acceptances payable
in thirty, sixty and ninety days.

During the course of their sales presentations, the respondents’ salesmen
use physical demonstrations to portray the waterproof properties of their prod-
ucts. Some of the equinment for these demonstrations is supplied to the sales-
men by the respondents. In many cases, the products delivered to the dealers
are found to lack the properties of the products used by the salesmen in their
demonstrations and the dealers are unable to perform the same demonstrations
for their customers as did the salesmen.

(Modifications from the langunage of the complaint are underlined; subse-
quent findings cite references which deal with the falsity of the representations
[Ci 111.)

The Specific Allegedly Misleading Representations
and the Corresponding Facts

Under ensuing headings one will consider the allegations of the
subparagraphs of paragraphs six and seven of the complaint, the
proof offered .in connection with the representations, and the per-
formance or other facts alleged to constitute such representations
false, misleading and deceptive. It is noted at the outset that the
introduction to paragraph six alleges that such representations as are
described in the subparagraphs were made directly or by implica-
tion. Hence, the precise language of the subparagraphs of the com-
plaint need not be established in so many words—the implication in
some cases will be the controlling factor. The first three allegations
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deal with alleged misrepresentations with regard to Union Carbide
Company and while they are described hereafter under separate sub-
headings the facts established must be considered as having cross
implications.
Affiliation with Union Carbide Company

13. The complaint alleges that the following representations were
made :

The corporate respondent, Universe Chemicals, Inc., is a subsidiary of, a

division of, and exclusive licensee of, or is affiliated with, the Union Carbide
Company (C. par. 6, subpar. 1).
It further alleges that the true facts are:

Respondent Universe Chemicals, Inc., is not a subsidiary of, a division of,
an exclusive licensee of, and is not affiliated with, the Union Carbide Company
(C. par. 7, subpar. 1).

14. Representations by salesmen varied from flat assertions that
the salesman was an employee (Tr. 169) through the lesser claims
that Universe Chemical was a subsidiary, an exclusive licensee, or
an affiliated company (Tr. 168-69, 174, 185-86, 308, 329, 492, 508,
510-14, 529, 535, 543, 591, 685, 836; CF 13). These representations
continued until February 1969 (Tr. 167). Protest against such rep-
resentations was made by a representative of Union Carbide as late
as Qctober 8, 1968, to the individual respondent Lichtenstein (Tr.
929-31; CX 95). Moreover, the literature supplied by respondents
was such that there was an implication of affiliation (CX 1A, 6, 8,
15A, 18B). Presumably CX 18B was changed to remove the specific
reference to Union Carbide (Tr. 109). Bernheim, who was one of
the salesmen who left Hydralum to join Rosen and Lichtenstein in
the Universe Chemical Company (Tr. 1165), instructed McGrew in
the presentation about silicones to infer that respondents were li-
censed by Union Carbide (Tr. 966-68). And, in respect to Shaw’s
statement of the suggestion that Union Carbide’s name be used to
appeal to the customer but you “cannot say that we are a part of
Union Carbide” (Tr. 1026), Mr. Rosen said: “Well, I think you
heard it with this Mr. Shaw that just left the stand. I never spoke
* to men who traveled for us without me telling them in a very positive
fashion that he is never to imply, or intimate, that we are either a
subsidiary or have any connection with Union Carbide. Tt is supposed
to be stated in exactly that manner. Mr. Shaw repeated it exactly in
the way that I tell them all.” (Tr. 1062.)

15. We accordingly on the basis of the entire record find that re-
spondents by implication represented that Universe Chemicals, Inc.,
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is a subsidiary of, a division of, an exclusive licensee of, or is affili-
ated with the Union Carbide Company.

16. Respondents admit and we find that Universe Chemicals, Inc.,
is not a subsidiary, division, or exclusive licensee of Union Carbide
Company (RA 76-78) and that its products are not manufactured
by Union Carbide Company and none of the ingredients of its
products are so manufactured except silicone R-27 (RX 80, 82).
Moreover, the corporate respondent is in no way affiliated with
Union Carbide Company (Tr. 929). Sales of Union Carbide silicone
R-27 are made to the formulator who mixes the coatings, not to
respondent Universe Chemicals, Inc. (Tr. 943).

‘Manufacture by Union Carbide

17. The complaint alleges that the following representations were
made: '

The respondents’ products are manufactured, or have been developed, by the
Union Carbide Company (C. par. 6, subpar. 2).

It further alleges that the true facts are:

The respondents’ products are neither manufactured nor have they been
developed by the Union Carbide Company, although one of the ingredients in
their products may have been manufactured by the Union Carbide Company
and is placed in combination by the respondents with- other ingredients not
manufactured by the said company (C. par. 7, subpar. 2).

18. Like the representations concerning affiliation with Union Car-
bide, there was some variation in what the salesmen told the dealers
about the product. There were some flat assertions by salesmen that
the paint was the product of Union Carbide and some more indirect
suggestions. (Tr. 168-9, 174, 185, 209, 841, 448, 511, 836.) The printed
material directly supplied by respondents although more subtle (CX
1A, 6, 8, 15A, 18B), left the impression on the prospective dealers
(Tr. 260), presumably because of the emphasis on the name Union
Carbide, that they were dealing with a well-known company, Union
Carbide Company, and could rely on the value of the product.

19. Concededly, the respondents’ products were never made by
Union Carbide (Tr. 29-32, 118; RA 81, 82). They were made for
respondents initially by Federated Paint Manufacturers (Tr. 80-3)
and now are made by Centex, a company located in Glenview, Illinois
(Tr. 30-3). '

20. Accordingly, on the basis of the entire record, we adopt para-
graph six, subparagraph 2 and paragraph seven, subparagraph 2 of
the complaint, quoted above, as our findings.
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Testing of Product ,

91. With further reference to the use of the name Union Carbide
Company by respondents, the complaint alleges the following rep-
resentation : v

The respondents’ products have been successfully tested by the Union Carbide

Company, by the corporate respondent, or by an independent testing laboratory
(C. par. 6, subpar. 3).

It further alleges that the true facts are:

. The respondents’ products have never been tested or evaluated by the Union
Carbide Company, or by any independent laboratory or any other person or
organization qualified to test or evaluate such products, nor have such prod-
ucts been tested by respondents (C. par. 7, subpar. 3).

92. Respondents’ “independent contractors” used photographs and
brochures provided by respondents as early as 1966 to illustrate the
oral representations that the product had been tested or the product
had been applied several years before (Tr. 312, 453, 492-95, 591, 690,
714-16, 837-89; CX 55). Some of the brochures provided also stated
particular tests used (CX 8, 10B, 18B, 55).

93. Clearly, the claim that tests were made 3 years before on a
company product when the company was only in business for a year
(RA 23), is misleading. Respondent Lichtenstein at the hearings in
effect conceded that the representations had been made and were au-
thorized. Such a concession is inherent in his argument that because
they were using R-27 silicones and Union Carbide Company had
made representations about them, respondents were entitled to claim
the tests for Universe Chemicals’ products (Tr. 1096-97) although
Lichtenstein denied he had made the representations to any independ-
ent contractor. Respondents concede that their products were not
tested by the Union Carbide Company at the request, direction or
instructions of respondent (RA 83). A witness from the Union Car-
bide Company testified that that company does not customarily test
the resulting products after it had sold its silicones (Tr. 928) and he
knew of no such tests (Tr. 929).

24. Accordingly, on the basis of the entire record, we find that
respondents implied that their products had been tested by the Union
Carbide Company, by the corporate respondent, or by an independent
testing laboratory on its behalf. We also find that such representations
were false, misleading, and deceptive.

Guarantee

25. The complaint alleges the following representation :
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The respondents’ products are unconditionally guaranteed for ten years
(C. par. 6, subpar. 4).

It further states that the true facts are:

The products sold by the respondents are not unconditionally guaranteed for a
period of ten years, but only guaranteed in a limited way and not uncondi-
tionally (C. par. 7, subpar. 4).

26. Concededly, respondents caused to be prepared for distribution
to salesmen and exclusive dealers, statements in their brochures con-
taining the following “guaranteed for 10 full years” (CX 4, 11; Tr.
80-1). Other written statements were prepared implying a guarantee
(CX 1A, 2A, 4, 7, 11) and respondent Lichtenstein testified that it
was a ten-year unconditional guarantee as far as he was concerned.
However, Lichtenstein admitted that the guarantee was merely for
replacement of the paint (Tr. 1158).

27. Oral representations concerning a guarantee were also made
(Tr. 176, 181-2, 226, 263, 309, 34748, 384, 410, 428-29, 449, 473, 491,
527-29, 590, 622-26, 665-66, 683, 714, 727, 765, 836-37, 860). Gen-
erally, these were statements that the product would be replaced if
defective and there were a number of instances where replacement
was made (e.g., Tr. 750, 770-71). In other instances, return was re-
fused (Tr. 457, 508, 694).

28. The guarantee, however, was clearly not unconditional and the
conditions were not stated in the advertising (CX 14, 24, 4,7, 11,
16a~b). It was limited to replacement of the paint (Tr. 1158). Hence,
respondents’ representations were false, misleading and deceptive.

Silicone Content
29. The complaint alleges that the following representation was
made :

The respondents’ product, Kleer Kote, contains fourteen percent silicones
(C. par. 6, subpar. 5).

Tt further states that the true facts are:

The respondents’ product, Kleer Kote, does not contain fourteen percent
silicones, but a substantially lesser amount (C. par. 7, subpar. 5).

30. The representation concerning the fourteen percent silicone
content is contained on the Xleer—Xote label {CX 2bj; Tr. 1133).
This representation, or a representation that the product had the
highest silicone content of any on the market, was one of the selling
points used by salesmen to cbtain prospective exclusive dealers (Tr.
184-5, 226, 262, 342-43, 427, 496, 763, 870).

31. Respondent Lichtenstein justified his use of the fourteen per-
cent figure by his statement that he had copied the label from one
used by his former employer and did the same thing that the former
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employer had done (Tr. 1133). That is, fourteen percent of the solu-
tion which came from Union Carbide in a 55-gallon drum was placed
in an empty 55-gallon drum. The latter was then filled with solvent
(Tr. 1183-85, 1158). The resulting product, however, was not four-
teen percent silicone because the Union Carbide solution was not
one hundred percent silicone but a thirty-three percent solution (Tr.
938; RX 16L). Hence, the result of the formulation by volume, as
described was not a fourteen percent silicone solution but fourteen
percent of a solution that was slightly less than 14 silicone resin.

22. Evaporation tests by two different well-qualified chemists on
Kleer Kote established that the product was not uniform in silicone
content but that the silicone content tested by weight varied from 2.3
percent (Tr. 803) to 1.89 percent (Tr. 900-2).

88. Accordingly, we find on the basis of the entire record that
respondents represented that Kleer Kote contained fourteen percent
silicones when, in fact, it contained much less than fourteen percent,
and that such representation was false, misleading .and deceptive.

Prospective Profits
34. The complaint alleges the following representation:

The réspondents’ dealers will realize various nrofits up to $18,000 per year
from the resale of the respondents’ products (C. par. 6, subpar. 6).

It further states that the true facts are:

Few, if any, dealers earn $1S,000 per year from the resale of respondents’
products or whatever lesser amount was represented to them at the time of the
purchase and in many cases make no profit at all, but sustain a substantial loss
(C. par. 7, subpar. 6).

85. The proof established that it was a regular practice for the
salesmen of respondents to telephone prospects for exclusive dealer-
ships and to attempt to interest the prospects by suggesting that they
could obtain specified profits in amounts depending on the locality
and the business in which the prospect was engaged (Tr. §54, 1010).
The telephone presentation sheet (CX 100) was one of the sales
aids given to the salesmen and this was supplemented, at least in
the case of Mdr. Webb’s trainces, by added instructions (Tr. 1004).
Blanks on the sheet are filled in to show prospective profits of $7,000-
$16,000 (CX 100).

The prospective profits used to induce the prespective exclusive
dealers in the Colorado area were from $3-5-6000. (Tr. 954.) In
Idaho the salesmen were instructed to suggest from 7-$16,0600 net
profit (Tr. 1010). A number of the prospects testified that when they
were approached, the salesman promised large profits with little or

467-207T—73——41
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no effort (Tr. 189, 234, 263, 4067, 425, 447, 489, 592, 626, 659, 689-90,
7117, 725-26, 832, 853).

36. Of the dealer witnesses who testified none indicated that they
had made a profit on the transaction (Tr. 275, 608, 673, 693, 842; see
CX 5la-b). Several made no sales at all (Tr. 178-80, 221, 418, 433,
459, 53940, 720, 740, 868). Respondent Lichtenstein, moreover, testi-
fied that only about 40 percent of the 1,500 dealers reorder and those
reorders were in much smaller quantities and were just to fill in (Tr.
1178-80). Mr. Lichtenstein explained that this was because the in-
dependent contractor, a commission man, was going to sell the cus-
tomer as much product as he could the first time (Tr. 1179). Thus,
the exclusive dealers were oversold and that fact was known to re-
spondents.

37. Accordingly, we find on the basis of the entire record that the
prospective exclusive dealers were promised large profits and that
such profits never materialized and respondents had no reasonable
expectation that such profits would materialize. Such representations
were accordingly false, misleading, and deceptive.

Rapid Sale

38. The complaint alleges that the following representations were
made:
‘The supply of the respondents’ products purchased by the dealer will be sold

out before the trade acceptances which the dealer has given in payment on his
supply become due and payable (C. par. 6, subpar. 7).

It states that the true facts are:

The supply of vespondents’ produets purchased by the dealers is seldom if
ever sold out before the trade acceptances which the dealer has given in pay-

ment on his supply become due and payable (C. par. 7, subpar. 7).

39. As part of their sales technique the “independent contractors”
told a number of the prospective dealers that they would completely
sell out the product before the trade acceptances given as part of
the purchase price were due (Tr. 425, 430, 460, 597, 646, 684).

40. None of the dealer witnesses testified that the product pur-
chased was sold out before the trade acceptances were due. In fact,
the amounts initially sold to the dealers were so large that there were
very small quantities reordered (Tr. 1178-1180), and many dealers
made no sales at all (Tr. 178-80, 221, 418, 433, 459, 53940, 720, 740,
868).

41. Accordingly, we find on the basis of the entire record that rep-
resentations were made to the prospective dealers that the supply of






