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otfl ring for sate of sueh supplier s products, where respondent
solicits such promotional allowances and payments and knows
or should lUIO\V that such promotional allowances or payments
are not being offered 01' otherwise made available by such sup-

ier on proportionally equal terms to all of slich supplier
ot.her customers including retail cnstorners who do Hot purchase
directly from such supplier, who compete wit.h respondent in
tl18 offcring for sale or saIc of such supplier s products.

ft is further ordered That respondent notify the Commission at
least thirty (30) days prior to any proposed change in respondent
silch as dissolution, assignment or sale resulting in the emergence

of a Stl('CPssor corporation , the creation or dissolution of subsidiaries
or any other c.hange in the corporation which may affect compliance
obligations arising out of t.he order.

It is jw,ther ordeT' That. respondent shall forthwith distribute
a copy of this order to each of its operating divisions.

It -is fu,'Jther ordel'ed That respondent herein shall, \vithin sixty
(60) cia YB after service npon it of this order, file with the Com mis- ,
sion a report, in writing, setting forth in detail the manner and
form ill which it has complied with this order.

Commisioner l\faclntyre concurs in the result.

IN Tl-IE J\lA TfEH OF

U;IrVERSE CHEMICALS , INC. , ET AL.

ortlEB , ETC. , IN HEG.-\W TO TIm ALLEGEO VIOLATION OF TIrE FEDEHAL
TB. \Of: G01\tMTSSION ACT

Docket 8/5,2. Compla.int, /JeccmVlT 1.9G7*--DeGi8ion , May 13 1970

Order requiring a Chi('ago , 111., distributor of \valcr- epcllent paints and
('oating uuder the trade names "Kleer-Kote " und " Kolor-Kote" to cease
misrepresenting that it is affliated in any way with Union Carbide Com-
pauy or allY other well-known comp:m v Or JalJOratol'Y, using- deeeptive
guarantees, exag crating the waterproofing and rust resistant qualities of
its products, misrepresenting- the return privileges and earnings of its
denIers, and furnishing others wiLlI menns to mislead prospective lJUrchasers-

COl\l'LAI NT

Pursuant to the pl'oFislOIiS of the Federal Trade Commissioll Act,
and by r-irtlle of the authority sted in it by said Act, the Fedcral

"'lIel'ortccJ as amcnd('d by !1C:Hing" I );aminer .' order of July HI . 19;)8. !J.r amending:
lcuhp;u-agTaph 12 uf paragraph f) aud suhtJaragraph 12 of pamgra(J1t 7
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Trade Commission having reason to be.1ieve that Universe Chem-
i('als , Inc. , a corpol'nJion , awl Haymond L. Rosen and .Jordan L.
1 J iehteJlstcin , inclividually ancl as oJIcers of said corporation , here-
inaft( l' reIcI'cd to as respondents , have violated the provisions of
said Act) and it appearing to the Commission that a proceeding by
it in resped thereof would bn i11 t.he publie int.( rest, 1H reby issues
Hs C'Olnp!aillt stating its charges in that respect as folImvs:

\IL\ORAl' II 1. Hesponc1ent lJnivcl'sC Chemicals , Inc. , is a corpol'a-
ion organized , existing and doing bllsincss nnder and by virtlH
the laws of the Statc of Il!illois ''lith its princip,tl offce amI plaee
of business Jo(:ate,d at 919 North Iiehjgall AvellHe , Chicago , Illinois.

Hespondents Ha:vmondL. Hosen and .J ordan L. Lichtenstein arc
oiTc.ers and sole stockholders or tlJC corporate respondent and their
business address is the same as that of said eorpornte respondent.

Th( individual respondents fonnulate , direct and control the acts
policies and practiees of the corporat.e rcspond(mt, including the
ads and practices hereinafter set forth.

\n. 2. H( spondE llts are now, find for sorl1 time last pnst have

becn, cng;ag-cd in the offcring for sale , sale and distJ.jbution of water
repellent pRints and cORting's to dea, rs for r( salc to the puhEe
under the trade nam( s of " er-ICote" a,nd " lCoIor-Kote.

\n. 3. In the course and conduct of their business , n;spondents
nO\\' canse, and for some time last past have ca.nsed , their said prod-
\lcts , when sold , to be shipped and transported from t.heir pJace of
business in the St.ate of Illinois to purchasers thereof located in
nl'iolls other St.ates of the United States , fllld maintain , and at an

hlles hereinafter mentioned have mtdnta.iJl d, a substantial courS8
of trade in said procluds in commerce , as "eOmlnel'('p " is dd1IWd in

tJw F( del'a.l Trade Commission Act.
PAIl. 'L In the conduct of their business and at nIl times men-

tioned herein respondent.s have been in substantial eompetition in

(:ommDl'ee , \vith corpOl'atiOllt:, finns and individuals in the sale of

pl'oduets of the same general kind and nature as thos( sold by the
rpspondents.
PAn. 5. In the conrse and conduct of their lmsinpss , respondents

have operated , and continue to operate, a sales plan to market thejr
products by establishing dealerships lUHl( I' " Exdusive Dealership
Agreements." These exeJlIsiv( dealership agr! (m1(mt.s assign to indi-

vidmLl dealers a particular tenitory within whjch they may operate
and l'eselJ the n spondents' products to the purchasing pub1ie. Sales-
men , designated ""rcgional Jnanagers " are employed and trained
by the l't'pondcIlts to solicit and seClIn tlH: 8e dealers. The salesmen
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induce the c1caJcrs to enter into the agn emcnts \vith which they com-
bhw initial orders for thg respondents' products. The c1eah rs have

the option of paying for the mcrchandise in inll at. the time of pur-
chase or of p ying twenty-five percent dmvn ilnd of paying the
remaindcr by execut.ing three ncgotiable t.rade a.eccptanccs payable
in thirty, sixty and ninety days.

During the course of their s,t1cs prescntations, the rcspondents
salesmen use physiciLl demonstrations to portray the waterproof

properties of their products. The equipment for these demonstrations
is supplied to the salesmen by the respondents. In many cases , the,

products delivered to the dealers arc found to lack the properties

of the products used by the salesmen in their demonstraUons and

the dealers arc unable to perform t.he same demonstrations for their
custom( l'S as did the salesmen.

l' AR. 6. In the course and conduet of their lmsiness, as described

above, and for the purpose of indlH ing sales of their products by

and through oral statements and represcntations of respondents or
their salesmen and representatives and by me:lns of brochuros and

other written and printed material , respondents n prcsent, and have
rcpresented, direetly or by implication, to prospective purchasers

that:
1. The corporate respondcnt, 1Jnivcrsc Chemica)s, Inc.

) -

is (1, sub-

sidiary of , a division of, all exclusiyc licensee of, or is affiliated with
the 1.nion Carbide Company.

2. The respondents' products arc manufact.ured, or have been

developed : by the Union Carbide COlnpany.
3. The rcspondents ' products Imve been successfully test( d by the

U nioH Carbide Coropany, bV the (orporate respondent, or b:y an
independent testing laboratory-
t. The respondents' products arc unc.onditionally gnal'antced for

ten ;years.

5. The l'espondents product , 1\Jpcr- l\"ote , contains fourteen percent
siJicmH

G. The respondents' dealcl's wiJl rcali?;(' var1011:' profits np to
$18 000 per yeCLr 1'1'011 the resale of the l'e pondc'Jts products.

7. The snpply of the l'espoJHlents' pl'odllds pUl'chns ;d by Ow

dBakr "will be sold out before the tradl' , accept.ance.s which the dealer
has ,Q"jlr(m in payment on his supply lweome (hw and payable.

8. Th( respondents ; dCi\lcrs ma:y return to t.he 1.

(',

polldeDts flU)'

unsoJd qunnUties of the :re,spolldcmts' products or the respondents

will tral1s-fcr the llns01d quantities to another dealer and a refnnd
win be made to the dcakr.
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D. The respondents products are waterproof.
10. The respondent8 ' products prevent rust.
11. The respondents ' products are suitable for both the inside and

the outside of a building.
12. One coat of respondents ' products will be suffcient to produce

all of the, results claimed for such products by rp-spondents or by
th( ir salesmen or representatives.

PAR. 7. In truth and in fact:

1. R.espondent -Univcrse Chemicals
division of, an exclusive licensee of

Union Carbide Company.

2. The respondents ' products are neither manufactured nor have
they been developed by the Union Carbide Company, although one
of the ingredients ill their products may have been manufactured by
the Union Carbide Compauy and is pJaeed in combination by the
respondents with other ingredients not manufactured by the said
company.
3. The respondents ' products have never been tested or evalnatecl

by the Union Carbide Cornp,my, or by any independent Jabomlory

or any other person or organization qualified to test or evaluate sllch
products nor have such products been tested by respondents.
1. The products sold by the respondents are not unconditionally

guaranteed for a period of ten ycars, but only guaranteed in a lim-
ited way and not unconditionally.

5. The respondents ' product , IOeer-ICote, does not contain four-
teen percent silicones , but a substantially lesser amount.

6. Ii' , if any, dealers earn $18 000 pCI' year from the resale 

respondents ' products or whatever lesser amount was represented
to them at the time of the purchase and in many cases make no
profit at all , but sustain a substantia-lloss.
7. The supply of rcspondent.s ' products purchased by the dealcrs

is seldom if ever sold out beior"( the trade acceptances which the

dealer has given in payment on his supply become due and payable.
8. The respondents' dealers are not permit,ted to return to the

respond(mts any unsold quantities of the respondents ' produds and
the respondents will not t.ransfer them to another dealer nor is any
refund made to the dealer for unsold merchandise.

D. Hespondcnts ' products are not watcrproof , but only water rc-
pellent to a limited extent.

10. Hespondents ' produets do not prevent rust.
11. Respondent.s' products are not suitable for use on the inside

of a structure.

Inc. , is not a subsidjary of, a
and is not alIliated with the
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12. One eaat of respondent.s ' products 1S not sufIc;icnt to pl'Odllee
all of the results claimed for such producJs by respondents or by
their salesmen or representatives.

Therefore, the statements and representations as set forth in Para-
graph Six hereof were, and arc, fube , misleading and deceptive.

PAR. 8. The use by tlH l'cspolldelJts of t.he aforesaid false, mis-

leading and deceptive statements , rcpl'cs(mtations and practices has
had, and now has , the capacity and t.('JH.1PllCY to mislead members
of tJw purchasing puhlic int.o the erroneous and mistaken bPlief that
the said statements and rcpresentations 'vore and arc true a.nd iIlto
the purchase of :mbstantial qllantiti( s of l'eSpOndmlts ' products by
reason of said erroneons and mistaken be1ic-f.
P AU. D. The aforesaid acts and pl'actic( s of the respondents, as

herein alleged, werB and are all to the prejudice and injury of the

puhl ic and of the respondents' compet.itors, and constitut.ed, and

HO\V constitute , llnfail' methods of competition in commerce and
unfair and deceptive aets and practices ill commerce , in violation of
Section 5 of the Federal Trade Commission Act.

Jilr. Roy Pope , 11fT. EdwClT'd f). A/eans, Jr. and Afr. Donald L.
!JClclwna- supporting the complaint.

1/1'. FranJelin M. Lazm;u'. Chicago , Ill. , for rcspondents.

INITIAL DECISION BY \VALTEH K. BENNl!-;TT) HEARING EXAMINER
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Exhibit A.

PHEL1NIINAHY RTATK\JENT

This matter concerns aIJngecl unfair methods of competition and
unfnir and deecp6 vo acts and practices in interstate eomml' !,c.c in
p1Lints and coatings, cJaime,d to be in viobtion of Seetion ;) of the
Federal Trade Commission Act.
Hespondents are: TTniverse Chemicals, lnc. , an IlJinois Corpora-

tion , and two of its offcers and its sale stockholdcriJ: Raymond L.
Hasen and .Jordan L. Lichtenstein.

The Pleadings

T1:w complaiut dated December 5 lDG7 : after identifying I.cspond-
nts , stntcs the nature of tl11 ir Imsiness and the responsibilitics of

tlw inc1ividuaJ respondents, and charges that t.hey arc engaged in
()JlJ1)( T'ee and lHtv( sulJstautial competltion in COmlnCrc.c. The com-

plaint then charges (pal'. fj) that respondents have operat d a sales

plan whid! i11'",01ves selling exclusive dealerships through salesmen
-.y ho mak( demonstrations. These demonstrations ac.conling to the
charge CmlllOt bn duplicated with respondents ' produets. The com-
pJa.int further charges (pal'. 6 and 7) f tJsc rcpl'cscntahons in rcgard
to t.he aHijjatiolls of the corporate respondent and thc Inanufacturcr
oJ its product; the testing of jts product; its gnanmtee; the content
of the product; prospecU vo profits; speed of sale; right of return
or exchange, and specific qualities inc1uding: watcrproofing, rust-
proofing, inside or ouiside useability, and one-eoat coverage.

By answer lied January 10 , 1D68 , respond"nts deny the charges but
admit the identity of respondents , the responsibility of the individual

I Sec. 5(a) (1) Unfair mcthod;; of competitJon ill commerce, Ilnd unfair or deceptive
acts or practkes in commerre , are hereby declared unJawful. (15 D. C. 45.

622
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623
624
625
626
626
627
627
627
628
628
632
632
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respondents , the interst.ate lIaturc of the business and the f lct that
there is some competition. The answer also alleges four afIrmativc
defenses: (1) meeting competition , (2) lack of control over the persons
making representations, (3) discrimination against respondents in
the bringing of the proceeding before the Commission which tends
to reduce competition, (1) vagueness of proposed order and

, (,,)

intel'fercnc( with freedom of speech and publication.

PTevio'u.s Trial

This proceeding was initially assigned to IIoJlorable Donald 
1\1001"0 and after extensive prehcn.ring proc\?,dures , ine1uding a 1'8-

quest for leave to appeal to the Commission from an onh r for hear-

ings in more than one location whieh was denil , was heard by him
at four different locations during the summer of 1968. The initjal
decision IJased 11pon thc first trial was issued September 27, 1968.

R.espondents appealed the initial decision and the Commission re-
versed and by order, dated April 2, 1969 , remanded the proceedings
for a trial de novo principally on the ground that in denying- leave

to n,ppeal from the hearing examiner s order to hold hearings in

mveral l() Ht:OliS the Commission harl violat.ed its own Tules. During
the pendency of this proceeding .nd beforc the issuance of the first
initial decision , the hearing examiner, by order dated .July 10 , ID6S,
amended t.11", complaint to expand the alleged false representations
of the products ' charactcristics beyond those origirmlly specified.

Following the remand, c01m8e1 for respondents moved to disqual-
ify the Jl( i1,ling examiner. This motion was donied , uy Ol'd( T elated
.Julle 5 , 1UGD; alld the Commission left the matter of designating
a hern.ing exa.miner to the Director.

Trial De Novo

On J HIle 10 1969, the undersigned was designated hearing ex-
aminer to conduct the trial de '1'17)0 and after conducting two pro-

hearing eonferenccs at Chicago , Illinois , commenced hearings there
on A ug-ust 4, 1 D69. J-Ienrings continucd until August 196D. They
were t.hen suspended by the undersigned so that he might certify
to tho Conunisstoll the question whctJlCr or Tlot the hearings should
be sllsp( nded until respondents ' rnotion for leflvl to appeal from the
llndersigncd' s ruling that a. mistrial should not be ordered ,vas
deeided. The matt.er was ( ertified to the Commission on August 12
1;)69 , and the Commis.'3ion all August 15 , l009 , ordered hearings sus-
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pended pending its deeisiol1 on respond(-mts ' motion for leave to
n ppea1. That motion was Iih d August 18 , 1969.

On S( piernber 19 lUGa the Commission deni( d respondents
motion for leave to appeal and hearing-s were resumed cn October

, 1969 , ,mcl conti1lllcl to Odober n , 196!).
At t.he heiLl'ing;s , counsel supporting the eornplaint calle.d the in(li-

vie! ual n:spolHlcnts who both testified -with respect to the business of
respondcnt corporation and their rcspective functions. Both tostified
that Jlr. Roscn was primarily concerned with the out-of-the-offcc
operation and :11:1'. Lichtenstein concerning the office work. Admin-
istrative and instructional materiaJ and employmcnt cont.racts with
independent contractors" were identified nnd an explanation was

givpn concerning the answers to requests for admissions submitted.
Then folJowed a large number of exclusive-dealer ,vitllessPB who

des(Tibed the activities of respondents' so-called "independent con-
tractors" in making rcpn selltatioTls and demonstrating l'espoJllc !lts
products Kleer- ICote and l(olor-ICote to them through the use of
visual aids purporting to est:tblish the waterproofing qualit1es of the
pro duds. Such -witnesses also described the execution of contraets:
payment. of substantial down payments, then the witnesses' disap-

pointment with the performance of the products and in several cases
their eomplaints to n sp()ndent corporation and discllssion with one
or the other of the individual responclents. Incidents occurring sub-
scquent to the first trial were relntecl by some wit.nesses. T,yo 80-
called " independent contraetor:' witnesses testified with rcga,rd to
clnployment and training, and concerning the demonstration kit.s
furnished to aid in their sales effort. Tw-o laboratory t( chTliciallS
rohlted tests roa-de on the product indicating a wid( discrepancy
between the representations of silicone content a.nd the adual test
amounts fOllnd in the prodlleC J\1eer-ICote and a represent::1tive of
Union Carbide denied that that company had any connedion with

sponc1ents.
The hvo individnal rcspondents ','8re the on !y wibwsSl S for the

respondents. They claimed lack 01 n:sponsibiJity for the n pr8selltfl-
t.ions mtuk by the so-called " independent contractors:'J and 101' the
qnality of t.he paint Jnanulact1u'cd for tlw,m. 'rbey claimcd fllso that
tlw advextlsing materiaJ was copied frmn that lIsed by a former
cmploYl:l' , the pRint mixture ,vas made as tIle former employcr
was lYuu:le and Hwt the FederaJ Trade Commission had investigatcd
the former mnplo'y8l' but had brought no proceeding against him.
Although complaints were made to the paint manufacturer no lab-
oratory tests ,yere conducted. Smne of the "independent contrac-

AW,. 'HV,. "'''
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tors" had their association terminated and the first paint manu-
facturer also had it.s coutrad terminated. Another manufacturcr
now rnakes the paint.

Denial of Alotion to Dismiss

At t.he conclusion of eOlnplnint connsp,'s casp- in- hief a motion t.o
aismiss \\'tS made. Decision ,yas then reven.;cd. TIle 1Iotion is my\\
dcnied.

Post II ertring ProcrxluTes

Due to tlH i!lness of complaint counsel the timo to tHe proposed
find ings and eonclusions and proposed orders and briefs was cx-

(,('

lHJnd to .J,U1W,.ry 5 uno , and t.he COllmission pxhmc1cd the ll(aring
xnminer s t.nw t.o file the initia.l decision llllt11 F( bnutry 1:2, lD70.
Hespondcnts filed their proposed findings of fact , conclusions and

order on .January G , ID70. III a footnot.e t.o the Iutrocluctioll n' spolld-
ents (Jaim that t.hey have been dClliwl dlle 1)1.0(' ('88 of law becallse
t.lj(\.y ",H\l"e not provided by the COJ1!missioll \yith il copy 0-( the t.ran-
sC1'ipt for which they calllOt aHonl to pay. They a.lso claim that the
JlilH'.f.P(', )l pel'soJ\s ,din t.l\stiJicd with l'e ;pcd to J"\spondcJlts' al1egecl

misleading" activities Vi'cre too small a segment of .it.s dealers to COIl-
stitute substantial (widence and that there \vas a lack of substantial
evidence to prove the allegations of the complaillt by a prep onder-

anc,('. of ericlencQ exc(\ ,pt inBoJnr a.s the gual'alltC(\ of l'' spolH!pnts
products is cOllccnwd. As exhibits to their proposals respondents

filed bvo IdJers from Oi-Reial Reporters ,Yard & Paul sho\villg all
ag' gl'cgate cost of $888 for the tra.nscript. Ko evidence was sllbmitted
that thc individual respondents werc indigent within t.hc lIEaning
or TV;llhnns Ol.7alunna Ody, ;)!H5 17. 8. 4;Jb (lnGD).

Complaint COLllSel also filed their proposed findings of fact, con-
clnsions of law alld order on .Ja.nuary 5 , 1970, accompanied by a
brief in snpport thereof.

In ea.eh inshulce the proposed findings by compJaint eonnsel \vere
followed by reasons therefor, including transcript , admission and
exhibit citations. \\Thcn reference herein is ma.de to a proposed find-
ing such refercnce is intended to include thc citations supplied.
Complaint counsel also rccommended a change in the langnage 
the pl'opospd orch.' l' to conform with l'eCUllt. Commissicn policy and
a court decision.

The hearing. (;s:tmincl' on .J anuary 8 , 1970 , on his O\V11 motion
ofFereu cach of thl'. individual respondents an opportunity to iie flU
?:n fOT71I,a prw,peTt8 affdavjt and to Irmke appropriate motiolls on or

bcIore ,j allllary 19 , 1D70.
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Respondents declined so to do in an "Explanatory Statement Re-
garding Allegations by Hcspondents to the effect that they arc being
and have been denied due process of Law" dat.ed January lD , 1970
and filed by counsel. '1'11i8 paper enlarged upon the claim ihat the
Commission abused its discretion by not proceeding against re-
spondents ' competitor I-Iydralum Industries , Inc.

Basis For Der;ision

On the basis of the entire record in the trial de nmJO 
2 and having

considered the demeanor and credibility of the witnesses, the hearing
examiner makes the following findings of fad, conclusions and orclcr.
Proposed findings and conclusions not adopt.ed in form or in sub-
stance are denied.

FINDING OF FACT

The Respondents

1. Respondent Universe Chemicals, Inc. , is a corporation orga-
nized , existing and doing busil1 sS under and hy virtue of the laws
of the St Lte of Illinois, with its principal oHicc and place of business
located at 91D North Michigan Avenue , Chicago , Illinois, at the tjIt1C

of filing the answer (C. 4 It subsequently moved to JiWG Sherman
Avenue , Evanston , Illinois, and latcr to 2909 West Peterson Avenue
Chicago, Ilinois. (Tr. 9 , 16, 162; ex 16a- , CX 95; IlX 15.

"Tlw IHi"a1"n;. e"arniner hns not exurninl'l the rf'( ord in tile first trial 1)111. 011W of tI!f'
exhihits Dwrk('(1 i!l tIle -Erst trial W('l" reofIerpc! an(J r('('pivI'd and prior tPStiInOIl ' was
f'"hibitl d to a fpw witlles ('s to rdn'sl, t1Wil' rccolJcetiOIJ.

:1 In eomplinIwc ,vith Rulc 3. 51(1J), pe(;itie l)a: or cxbilJit rderf'l!('f'S art' malll' 1.0 t1Ie

prineij1al f'upJloniug items of ('Vil)PJi(' /, hlJt tlll cit;ltiOl1 to pal'Ucnlnr i(erm;(lops not
plll'pOl't to he ( "llaustivf'. Thf' impnd of 1.111 record ns a whole has bp(;!! controlling".
Dne to tlJe reqlJireJ1f'nts of Hnle ; ril (:1) J':Ji:lli('p bas lle(:es"ariJ ' bcen VliJCCll 0:1 refc!"-
('11(:('S madl' h

' (

llIlno;f'l Imt tllC fill(lin;,s of fn('t are h:I ('11 011 the re('o1!e('Uo!l of aJlI!
t\Jdy (,f the ev,dence by t.he IJlldpl'"lgn( (I. TiH; Jreftring examiner lIas h""H )!:\urJk:lpped

!J.r the fact tiJ11t ('lIun"el Ior rcspuJH!ent wns no! i:1iJ1plied hy lJis elil'llt" lh a (,op.Y of
thc tl'an:wl'jpl. CrJl1nSf'1 eu(leavon'll to ,,('('!Iff' jlJe 10ftn of the Cflmmis"iOll tran 'lTiTlt
withont "11(: :". A('conJing:ly, the lW:Jrinr; eX:Jmi1! r rPlaxe,l his usual rnh 111:11: dtatjnns
be sUPI1Iied in H'Sj)oll1Ipnts' proposed 1imlin t:s , alld reljl1Pste(l that r!'el'eIj('f'S tie ma(k to
statl' lJents of witucso;e8 alllJ d:ltcs from COII'JScJ' notes. Attac1ipt1 ns ExhilJH A is an
Indl x to te1-,UrnO:1.\ :11);1 exhihits. 'rhjs S11ppljps t!H pa;.e ref('Jl'IlCf'S to th( testimony of
witllf'SS( 8 au() "hows which witnesses idf'ntific(l the exhibits l'' eeivf'(l in cvidenl:r. 'l' L\i"
iIH1ex WitlHJ11t tll( des('riptiOIl of the vdtn( ,srs Wile; sllpplie() to !Jot.11 C01lIH'1.

. TIll' followin" ahbreviatiollS and l"efel'el1( PS wilI l!eI'f':l.fter sometimes Of' 11;;(',1 :
C. Complainf
A, An.'-W!'r

. CnITmi", inn Ex1Jillit
H.X. He"'1'() "llt Exhibit
'11' Tl'ans( ri1,j j1:J;;C. ' pap' e numhers J" f('' to the tr:1!lS(Tipt in

eomrnetH';:Jg' ' \IT II,;t 4 , :lfHJD

CF. COTnpl;J)J!1 (:()\!1sel' s proposerl1in(jjngs.
la' . H('"pnnrlrnts ' I'rOI1O"O'l JiIH1iT1i:S.
nA. A(;JIis in'IN T1umheret1 by request.

Ihe 1;(1'(H1(1 tr :J1
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2. J espondents Raymond L. Rosen 
t, and .Jordan L. Lichtenstein

are offcers and sale stockholders 01 the corporate respondent and their
business address is the same as that of said corporate respondent. The
individual responde,nts formulate, direct and control the acts , policies
and practices of the corporate respondent, including the acts and

practices hereinafter set forth. (C. , A. , CF. 2 , a , Entire Itecord.

JuriB&ictional Findings

3. Respondents are now, and for sorne time last past have been

engaged in the offcring for sale, sale and distribution of wat.cr-re
pcllent paints and coatings to dealers for resale to the public under
the trade names of "1(Jecr-Kote" and "J\:olol'-Kote. 5a (C. , A. ) Re-
spondents have beBn in substantial competition in commerce with per-
sons , firIns and corporations in the sale of products of the same gcn-
eral kind and nature as those sold by respondents. (1'1'. 32 , 33 , 40-44

117; Clf 8.
4. In the course and conduct of their business , respondents now

cause, and for some time last past have caused , their said products
when sold , to be shipped aud transported from their place of business
in the State of Illinois to purchasers thereof located in various other
States of the United StatpB , and lilaintain, and at all times herein-

after Inentioned have Inaintained, a substantial eourse of trade in

said produds in COlnmerce, as "commerce" is defined in the Federal
Trade Comrnission Act. Respondents ' gross sales for the fiscal years
ending January 31 have been approximately as follows:
J 966 -

--- --- -------- ------ --------- ---------- - $

OOO

1!)G7 -

--- -- - - -- - ---- -- - ---- ---- - -- ---- - - - - ----- - -

- 452 000

1968 --

---- ------ - - ----- --------- -------- --------

- 39R OOO

1969 __ nn_ n______ n_n

___

____nn_ _nn_n - 400 om-500 OOO

(C. , A. , Cli. 5 , 6 ; 'l' r. 36-44; RA 50-56.

lJf ethod of Doing Business

5. Hespondents have adopted a method of doing business that they
ha,d learned from a former employer of the individual respondents.
(Tr. 121 122 1101.)

This lIlcthod consists of (see CF 9-12) :

"Tl:w ! :!!ne Hus('\! is mlsl1c1Jrll Rosin in su\Jstrlntially all of Il:c TCeOI'U following the

Augl1;.t 11 j Ci' t'S;;. ' here is , lwwevcr, no q\J('stiOil ahout the)IJe!ltit: . of: the l1erson refcrred
to ('11". 10;;nj; hefl( (', (:orrpction of tile r( ord is de2Inetl \In!H' ('e. SHry.

"" '

he:;c Jl;mcC' arc sOJI1p.tirn('s mis",pcI!cd in the reeonl- fl. , an initial letter C being-

m-;er1 inst,':1.IJ lif K. iue(' therr is ag tin 110 question of identity of the pl'odud no reeord
eOI'Leetion is (1e('med llC('Cc;;;:ll
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(a) arnlnging \vith a paint manufacturer to formulate IGcc.l'- lCote
and 1Color-1Cote to their specifications- and to ship it directly to re-
spondents' dealers. (1'r. 11 8.

(b) selecting salesmen who sign an " independent contractor" agree-
ment (e. ex 19a-b) and who a.re trained in a method of demon-
strating the product and sell merchandise to and exccnte exdusive-
dealer agreements on behalf of respondents (e. ex 40) with small
businessmeIl.

(c) supporting the efforts of "independent contl'flCtors" and the
exclusive deaJers" with advcrtlsing and promotional material , dem-

onstration equipment and samples , nnd arranging for deliw\ry of the
Klcer-I(ote and lCol()I- Kote t.o the d(-mlers. Respondents copied with
few changes the advertising literature that they supplied to the " in-
dependent contractors" and "exclusive dealers" from material llt1-
lized by a former employer of the individual respond(mt.s (see 
'fl'. 33 , 96, 121 , 122 , 1101). A number of the " independent contrac-
tors" had previously been engaged in selling materials for sneh for-
mer employer and had left that employer to :join the individllal re-
spondents in the corporate-respondent enterprise. ('11'. lGI , 1125
1105.

6. Hespondent clothed the (' independent contractors" with appar-
ent, authority to act for them anel ratified their activity (see eF 10).
For example, they supplied in some cases business eu'ds be:ll'ing the
corporate respondents ' name and describing the " indepmH1c\nt con-
tractors" as "regional manager (e. Tr. 1\); ex Mj, (7). They
supplied forms for exclusive-dealer contracts that the "independent
contractors" signed on their behalf as "regional mana,gel' '' and ap-
proved such contracts wd they supplied promotjonal material ('1' 1'.

19), samples , sales aids (eX 62), brochures and blank i'orms (Tr.
20), that bore the name of the corporate respondent. Respondents

t.ook no ctrective steps to rc pndiate the represent8.tions made by such
independent contractors" when complaints "were made concerDing the

performance of the product and the "independent eontradol's " rep-

resentations. (e. ex 51c.

Respondents' proposed findings suggest tlmt respondents took
prompt and effective action to Rdmonish and indeed to terminate the
relationship of jndependcnt contractors whos(- representations ",ycre

unacceptable (RF 5 , 6 , pa.r. 4). IIo'Never, the testimony given by 1'0-

spondrmts on the snbject is so conflictjng that it ca.nnot be credited.
On complaint counsd' s direct case and in the preheaTing admissions
both 1\11'. Lichtenstein and :TIr. Hosen made it clear thnt the relation-
ship with independent contractors just tcrminatc(l. (Tr. 110, Jl7.
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Aftcr complaint counsel's case was in and the tesUmony concerning
the recent activity of salesman Shelton had been adduced from the
dealers, Hosen testified that he had fired Shelton offcialJy ('11'. 1067).
IIowever, the emphasis seemed to be on Shelton s promise to give

bonuses in the form of lighters (Tr. 10(n). The representation about

the connection with UIlion Carbide appeared as an afterthought
(Tr. lO(2). Lah r Rosen "apologizcCdJ" for using the word " fired"
(Tr. 1083). Since Lichtenstein testified that Rosell dealt with the
independent contractors (Tr. 113) and that lw, Lichtenstein , didn
know how a sale was made his testimony concerning the rclationship
hebvccn (Tr. 1139) the cOlnpiwy and the independent eon tractors can
be given little or no w( ight. l-fcnce we find tJw.t there was no effective
action by respondents to prevent the misrepresentations of respond-

ents' produd by the independent contractors. Indeed by approving
the contracts presented, the respondents efI'eetive!y ratified their

sa csmen s ac Ions , J D

,) .

7. Iueli vidual respondent Raymond Rosen, the president of the car-
pm' ate respondent, as the "outside" n1an for the enterprise , hin'd or
approved the " independent contractors" ,vho conducted the sales of
the exdusi vc -franchise to dealers and in some instances he delegrLted
to one of the " independent contractors " the job of hiring oth( rs and
t.raining t.hem in their duties ('11'. 1078).

8. Individual respondent, JordanL. Lichtenstein was the oHice
man 1yith the title vice prl sident (eX 95) a.nll secretary of the C01'-

pOl' ate respondent. (Tl'. 9.
lIe handled the correspondence relating to the ImsillPss, often using

the pS2uclonynl .T. L. .Jordan (Tr. 115), dea,lt ,vith the banks and the
supplicr. lIe also supplied the prornotiollal litcrature and business
ennls (Tl' 19, 20) to the independcnt. contractors and handled Llle
acceptaJlCl' , of contract.s and tclephonc cOHlmunic.ations from "exeJusive
dealcrs '; including some complaints I'cganling the performance: of the
product supplied. (E' '11'. 243--5 , G4-

D. Thc1' is SOlIlC eonflict in the testimony about what W:18 snpplicd
the "indepenchmt contraetors" by way or sales aids and by way of
tl'ailling. Respondent Lichtenstein admitLea that C:X:: i1- WCl' sent
to " ilJdcpclldcnt contractors" and sOlne also t.o "exclusive dcnJel's.
(Tr. 55- 71.) But most he would S:LY about the use to ,vhich ihey
we:' c put 1YtlS "for what ever pnrpo::c the inc1( pendcnt contractors
want to make 01 it in his (sicJ salcs presentation, I assnrne." (Tr.

C7. ) At an earlier point he t( stjfied that he understood " )O pcrcent
of the stull' is thrown away anyway. " (Tr. G3. ) COllt;rash d with the

latter st.atement was testimony by sevcral cxclusi ve dealcrs that the
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"independent contractors" solicitor , showed brochures as part of t.heir
solicit.ation. (E. Tl'. 711 , 710 837. ) Sim-ibl'ly flc1vcrtisemcnts

display sheets , guarantee cards and other promotional material (CX
18b) ,vere conce,clecUy supplied to " independent contractors :' by re-

spondents. (Tr. 5G-113. ) Some of these materials \\":1'e, according

to 1\11'. Lichtenstein , copied from his former employer IIydralul1
Industries Inc. ('II'. 96 , 1101), and others from a booklet he claimed
was put out by Union Carbide. (Tr. D8 , 1099-1101; nx IG. ) The re-
gional sfllcs manager for coatings flnd adhesives of the L-;nion Car-
bide Company, "\Villimn Emerson , had a different Ye1'3ion. (1'1' 023-
45). I-Io denied that the booklet (eX 15) put 0l1t by respondents \Vas
suppJiccl by Union Ca:l'bide (Tr. 827), although :-rne of the llmte.1ial
therein WRS contained in a booklet published by Union Crl1'bide. ('11'.

827-2.8; li.X: lCa- ) Regardless of the conflict in the testimony it is
quite clCtlT that there 1,VE'xe represcntntions made by respondents. He-
sponc1ents intended the "independent contractors " f:.nd the "exclusive
dealers ': to use these 1'eprc3entntions in theil' sales prcsentations (eX

18b) and such representations and materials were so llsed ('11' 2n2

') , /:.( .

10. There is a. greater conflict in the testimony with re pect to t.he

training flnd deTnonslratioll aids given to '; inc1epcnc1ent contractors.
Respondent I..ichtenstein denied that. the "independent cOllt1'Qctors
,yerG gin n training as he understood the word step by step

methodical process by 1\hio11 to seeUI'e a sale. :' (Tr. 16- 18. ) lIe also

testiJi.ecL that independent contractors ,yere not. given " c1emonstnltion
kits:: (Tr. 2 1) a.nd t.hat. they did not use physic.al demonst.rations to
portray tlJe waterproof pr01Jert.ics of their prodr cts ('11'. '-16). lIe
admitted , 11owoye1' , tlnlt he didn t lwve any kno\vl dg8 of hO\v a sale
(1'1' 4G- 7) was made nor hflcl he discussed t.hat snbject \\- it.h any
independent contractors. " (Tr. 46. ) 111'. Rosen derJt. with the inde-

pendent cont.ractors and 1\11'. Lichtenstein "never questioned what the
cOnyersfltions \'\ere that took place between himseH (Hose.nJ and t.he

ind lle;ldent contractors. :: (Tr. 11;3. ) Lichtenst.ein also aJmittec1 that
state sldes guides by Dunn & Bradstreet wen supplied to " indcIJcnd-
cmt contractors" ('II'. 113) and that certain demonstration piCC2S 1,yeT8

supplied to thC'JT1 : inc.nc1ing blotters half treated \rith Kle2j; E()tl
and sC'l'c2ning rnaterial contr c1 OIl one s:de with I\olor-Kot.8. ('11'.

120. I1' Rosen testified thnt he \foulcl go along' v.it11 wl1f: t :-,11' 1.ic11-

tcnsteju s .ic1 about p:;:motiollal rnaterial (Tr. 15D) but later Hosen
adllcd that they used to send sh1ngles that WCl'C h8,li cOfltec1 'Nith

Kolor-I-(ote err. 1DD , 13-:) and still later he rderl'Cl1 to '; kits : (T1'

16;')) t.hat 11C said v.('1'e supplied 01' mailed to the " indepenc1e.nt COll-
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tractors" and either .Jordan (i.e. Lichtenstein) or the bo:,y took
care of it. ('11'. 165.

11. Two Ujndependent contractors" who testified , however, gave
a much lTIOl'C explicit and credible description of the training they
received. The first, J. J. I-IaJl J\fcGl'cw, now employed by a vending
lnachine company in :Milwaukec ;Visconsin, testified that in 1D66 he

met a Mr. Birnhcim "in 1)(,llvor, Colorado ('11'. 949). Bcrnhard Bern-
heinl was then an "independent contractor" of rcspondent corpora-

tion according to the corporate records (Tr. 126) and descrjb d him-
self as sales manager from lJniverse Chemicals, Inc. (Tr. 1165), Bern-
heim interested icGrew and another prospective " illd€'_pcndcnt con-

tractor " Joe vVcrtham, in taking on that function for Universe
Chemicals at a motel in Denver. (Tr. 9GO. ) Bernheim explained the
company procednres and the method of presentation. (Tr. 950. ) He
then hac11\cGrew listen to his presentation in Denver (Tr. 950) and
that of another salesman ill Fort Collins (Tr. 950). After this , Bern-
heim put McGrew on his own ill Kallsas City. (Tr. 950. ) McGrew
was unsuccessful there and rejoined Bernheim in Denver for further
training. (Tr. 950.

In his tndning l\leGrew W,lS shown tlw, materials and the "pitch"
shed Lo be used in t.elephone solicitation ('1'1'. 052). In addition to

wat.hing ot.her salesmen , lVIcGrew Hs d the "pitch sheet himself
t.o SCClll'C appointmcnts vit-h Pl'OSIH cts for a salesman he conlcl not
iclcntify and Gbscrved the latter s operation (Tr. $);"52). Bernheim
a.lso took l\JeGrevi to call on 1 1Jlunbcr of prospects and gave him a
dCJllOJlstratiml of how he sold the products (Tr. 032). As a result
of this process of education whkh extended over ;e\'cl'al days
JHcGrcw was hired as salesman with the tiUe " Did- rict 1\Ianager or
Division ?tlangger or Regicllal J\fanagcr uld a cOllunissloll of 20
to 25 percent (1'r. 85H). :rIE' was supplied wit!1 :l Dunn L Bradstreet
sales book (Tl'. 954) which gives credit ratings ftnd other infonna-
tiou. Ikrnhcim told 1\IcGl'cW t.o telephone sekcted l1e'iV businesses

with "good" credit ratings ,lnd 1-0 suggest in the telephone contaet
t.hn,t the prospect cOl1Jcl make bchveen $8-$5000 or $GOOO , dnpending
on t.h( business , \vithout c:, trft effo"i't. BCI"lheim also told J\JcGrew
how to make appointmcnts and vith what type of prospect and

then can on the prospects. ('11". 1)54-56.

Bernheim further instl'nded J\IcGrcw how to conduct the inter-
view with the prospect (Tr. 957) and supplied him with the fol-
lowing: (;r) a vial of silicone powder (like ex 9(;; Tr. 957-58)

The Dame Bernheim is sometimcs speI1ed Birllheim ill dillerel1t plJrts of tbp. rel'onL
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to dmno:astl'ate that a fing( r coated with silicone powder would
stay dry if dipped in \ntcr. (Tr. 937-38); (b) a piece of sheet
mob,l (like ex J7) all( ge(lly coated with Kolor- I\::ot( to d( mon-
strate the quality of the paint and that it would not crack , peel or
brutl.; evcn though the metal was flexed. (1'1'. D60- (2); (c) t\VO

porous pieces of brick-like material ) onc tn ated and the other un-
treat.ed , to demoJlstrat( by pouring water over them that the tr( ated
urick rcpelled the \yater (Jike ex 98; Tr. 962-6:3); (d) a piece
of asbestos roofing allegedly partly coated with Kolor-I(ote paint
(like G.-X. 99) to demonstrat( ''lith an infrared bulb the heat rc-
sisting qualities of the product (Tr. D64-66); and, (e) a sieve or
t.ea st!:n,iner to be eoated wit.h :t substancc PUl'por-ting to be ICleeI'-
Kote. to sbow that it wonld hold water (Tr. 9(6).

BC:i'nhcim instructed reGrcw to infer that they were under a
1iccnslng program by Union C:ubidc to further distribute silicone
products and that research had been conducted by Union Carbide
('fl'. 967- 68). Bernheim provided :McGI'cW \",ith purchasQ order
bhnks, t.l'ale acceptance forms , exclusive distributors' agreements

and dr:monsLration Inf1tcrials (Tr. 9(9).
Bernheim toJd 1\IcGrew that Wh( IH'VCr he goL all order he should

go to t,be purchas( I"s bnnk and obtain a cashier s or certified check

payable to respondent Universe Chemicals, Inc. , nnd mail it to the
corporation , toget.her with the contract. That was, according to
Bernheim, to prcvent the pm'chaser from sLoppil g payment ii he
got '( bllYcl' s remorse" (Tr. 971).

AlthGl_

:g'

1\1c01'e"\7 had no personal contaet with Rosen, Bern-
heim tdd J\1eGl'ew he vms calling- Roscn but did not let him hear
tJl( conversation (Tr. D82-S:i). :McGrew received a "Glad to
have you aboard" lettcr from respondent Rosen. (Tr. 072, 985. ) 7

On cross examination JUeGI'mv idcnl, ified an " jndependcnt cor.trac
tor" agn cmcnt signed by him and by BeI'nlH im (ICe 17; '11'. D80),
Although the contract did not conta,in the !lame Univcrse Chemicals
Inc., the I'ecords of that respondent sho,v payment.s to a J .J\:,
l\IcGnw (sicJ of 5280 E. 1-ligJ1J1ne Pbce, Dcnver, Colorado (Tr,
127), the witness ' present address (Tr. 94B).

The c(md " indcpcn(h nt contI'D-etoI' " TIiehard A. Shaw, vms
attracted by an ac1YerLis( mcnt ill a Boise, Idaho , newsp lpcr which
sought salesmen to carll $'1 000 pCI' month ('fl', D87). It was Shaw
recollection that this took place ill Fcbrnary 19G8 (Tr. 987). His

'We Dote JH're R,!nin tbat in tile tmnseript (see Tr. 105S) respondent Haymond L.
nospn s JJ:,1Je is IlJii"jJPlJl'l Hosin 111 almost all inst::n( c;; after tbe AI1!-\1st recess (see
fn. G).
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Indepcnc1c llt ConLraetol''' agreement corroborates this (EX 18).
It bears two dates February 28 , 1 DOS, and J\Iarch 5, 19G8 , and is
signed both by Sha,v and l'cspond(mt R.aymond L. Hoscn (RJC lSj
1'r. 1041). Shaw s connection thus followed the issuance of the com-

plaint and the filing of l'cspOndcnt8 ' answer in thjs matter (C. , A.
Shaw s testimony, describing the activity some two years after

that described by l\.fcGrcw , prese1its Hlllch the same general pattern
with respect to the recruitmcnt and t.raining or the " indepcndent
contractors" and the instructions and equipment suppJie.d to them
(Tr. 986-1(52).

A.fter answering fU1 advertisement , Shaw met n. La\vl'encc ,Vebu
who idcntified himself as a represcllbtive of respondent Univcrse
Chemicals, Inc. (Tr. 990), and as R.cgiollall\JanagcI' ('11'. 9D3).

The records of the company cor!'oborate "T ebb's conncction with
it (Tr. 129). Hespondent Lichtenstein also affrmed that IVebb got

an ovcr-write l sicJ on men he h-jT( d and that 'Vchb' s functioll ,vas
to take care of them ('II'. 1136). Hcspondcnt H.oscn further jdl'mtified

'\Vebb as Sales Manage!' and said he had the privilege of hiring

other mell (Tr. 10(;9).

Shaw s testimony continues that after spending several hours in

general convcrsation , 'V ebb told Shaw he would "give. . . the details
as to what the product is. " ('11'. 000. ) IIe thml demonstrated Kle81'-

ICote and 1\0101'- -1(01:0 with a practical de1110nstratioll (Tr. 990-93).
\Vcbb showed Shaw and two other pl'aspecbvc salcsrmm tJIC finger
dipped in raw silicones ,vhich became water- l'cpeJ1cnt , the sieve

\vhic:h , whcn allegedly coated vlrith lOeer-Kote, hold water, the
metal alleged to be coated with Kolor-Kote (1'r. 001), and the
tar- baeked shingle (Tl'. DDI-D2). lIe also hn.d two added d!::UlOllst:l'a-

tions: a Kleenex dipped in I\Jccr-Kotc which then held wat.er; ana
a blotter allegedly coated at one end with KIcer-Kate \yhich aJso
al1gedly demonstrated water repelling by the product ('1r. DD2).

,Vcbb told Shaw and the other prospects that respondent Uni-
vorse Chemicals, Tnc. , \VUS opening up the I\ol'thwest territory a.nd
that he WRS regional manager. He explaincl1 the salef; program :lld
went through the salcsbook ('11'. m);)). 1\r ebb ernphnsizecl 1,118 impol'-
b-llCC of the telephone contact and instrncted the group to indicate

t all calls worQ coming from C1- iC:lg0 to make the appointment
rnorc important to t.he prospective exclnsive clealer (1.1'. DD5-07).
ITe 'also gave each a telephone prcsc,ntation sheet. (CJ lOO; Tr.
90'-1, told them how to llse the Dunn 8: Bradstreet sa1esbook and
which type of business to seJcct (Tr. 995). \Y('bb then had the
prospective salesmen mdw telephone contacts (Tr. 9f)'). lIe in-
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stI'Hded them to refer to the Union Cm'bid( 27 silicones and to
say that they Wl re the largest formulator of such product as that
would interest the prospective dealers (Tr. 998).

Shaw was ycry m\1 h impressed with the product ('11'. 0DS) so
demonstrated , and indicated his interest in working 011 a diHcI'ent
scale having exclusive sales right for the Statcs of \Vashington
and Oregon (Tr. 998-99).

Although at first Shaw said he didn t believe he had signed a
1tract (Tl'. 9DR), he later testified on cross cxarrdnatioll that he

had (RX 18; Tr. 1041).
1W received a sales kit from '"Vebb consisting of a brief case

the equipment us( , three cans of EJeer-Kot( and one of KoloT-

Irate , thE', visual aids , dealership ngrecilC',nts, contrads, trade ac-
ecptanccs, a copy of the telephone presentations and envelopes for
submitting to Universe Chemicals, Inc., the finished contracts, 1n-

chIding the materials llsed by vVebb in making his dernolls1:ru.tion
(Tr. 1000).

About week and a half after VVebb toJd Shnw that he was
acceptable (Tr. 1002), Wcbb ealled Shaw and told him he had
a:a appointment set up ,vith the three salesmen who had gone
through the training prognlm to meet respondent Raymond Hosen
the president of Universe Chemicals (1'1'. 1002). The three trainees
ViT(mt down with their wives 8.lld met with :1\1' Hos( n. ::1'1'. llosen

asl(( cl Hi:; speeifically how \ve felt , ,vhethcr we thought 'iVC could
get out 8.nd seH the product in sneh a short trHi1l1ng program , and
so on. ,Yo indicated that 1:\8 did and he asked us somc C\uestions
relative to how the product was p1"es( ntccl and sold; wc :\lswcred
them as l)(st we could. 1-1( asked if \V( knew how to sell , or rat.her
how to fill out the dealership agreement nnd we indicded that we
can fsieJ; thcn he tested. 118 to see whether OJ" not we could do it
properly and then at the end of the convel'sation , then he said, ' ,Yell
it looks like yon fellows can h:ul(ll( it. I am somcwhat s:u'prised
because the training period should have taken longer but I think

you can handle it.' " ('11'. 1002- ) Thus 1\11'. Hosen afrrmed SJmw
appointment (id.

). 

Mr. ROSEll testified that he had mct the men
at 130isB and had a genexal discussion that last.ed a couple of hOllrs
with the wi,ces a1so presellt (Tr. l0G8-GD).

In conncctim1 with the typed instl'llctions for telephone presenta-
tions (CX 1(0) vVehh dictated to the tminees the milUc!' conl:inecl
in handwriting on the exhibit ('1r. 1004,

Shaw in his tcstimony gave a, dctaDed description
presentation that he was instructed to give and had

of the type of

gi ven to pros-
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pective dealers , and he also described th( papers executed including

the fornl contract (See ex 40) and the cash paynwnt required and
the trade acceptances secured (Tr. 1008-26). This approach was

similar to the various approaches described by the prospective deal-

ers who testified , although all the dealers did not recall in as great
detail the varions demonstrations (Tr. 167-776 , 831-81).

12. Accordingly, on the basis of the entire rocord, we
rcspondcnts ' method of doing business is substantially as
paragraph fisc of the compJaint and is as foJlows:

find that

stated in

In t.he course and condud of their lJUsiness , respondents have operated, and
continue to operate, a sales plun to marl;:et their products by establishing dcrtler-
ships under - Exclusive Dealership Agreements." These exclusive dealen;hip

agreer!.wuts assign to individual dealers a particular territory within wbkh
they may operate and r('.sell tbe respondents ' vroducts to the purchasing public.
Salesmen smnetim6s designated "regiOTJal managers and independent contrac-
tOT8 are approved bU re8pundcnt8 and trained by the respondents through other

ale81ncn to solidt and secnre these deaJers. 'rhe salesmen induce the dealers
to enter into t:w agreempnts \",'ith which they comlJine initial orders for the re-
sl1ondeuts ' products. The dealers have the option of pa;ring for the merchandise
in full at the time of purchase or of paying twenty-five perecnt down and of
paying t.he remainder by exeeuUng three negotiable trade acceptances payable
in tIidy, sjxty find ninety (lays.

During U1P course of thcir sales IH.psfmtatinns, th2 respondents' salesmen
use l:hy,,;ical dpmonstrations to por-boay the watprproof properties of their proll-
uc:ts. SUII' G of the equi!mwnt for these demonstrations is surriied to the sides-
men hy the ITS!)OIHlen1.s. In many case. , the pro duets deli VI' red 1.0 the dealers
nre fcund to lntk the proiH;ort.C1: of the products used by the salesmen il1 their
demonsjraLions ano the dealer..; are unable to pcrform the same demonstrations
for OH'ir customers ns (lid the salesmen.

(1\fodificatiolls from t1w languag-e of the complaint are underlined; :-uhsr.-
quent fiudings cite rderences Wllidl deal \vitli the faJsity of the representations
(CF 11).

Tlw Specific A llegedly Misleading Representations
and the Oorresponding Facts

TImler ensuing headings one ,vin consider t.w, allegations of the
snhp'lr:1gr,lphs of paragraphs six n:nd seven of t.he complaint" U18
proof offered . in cOl1l1pction with the l'epI' scntat.ions , a.nd the pel'-
forrnancc OJ' other fa,cts alleged t.o constitute slH h representations
fals(\ llis)rading and dc cptiv( . :It -is noted at t.he 01lU:;( t that the

int.roduction to parngrnph six alJrges that sneh representations as arc
descl'ibul in the subpara.graphs were made directly or by implica-
t.ion. IIc;jcc , the prccise 1angnagc OT t.he suoparagY'1'phs of the com-
plaint IH:cd not be cdab1ished in so many \Vorrls the implication in
somp. (' 1SCS will be tl)( controlLing fador. ' ho first thre( allcgfttions
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deal with alleged mjsr( pl'csentations with regard to Union Carbide
Company and while they arc described hereafter under separate sub-
headings the facts established must be considered as hu.ving cross
implications.

Affliation with Union Carbide Company
13. The complaint alleges that the following representations were

made:
The corporate respondent

, -

eniverse Chemicals , Tnc. , is a snbsidiary of, a

divi ion of, and exclusive licensee of, or is affliated with, the Union Cnrhide

Company (C. par. 6, subpar. 1).

It further alleges that the true facts are:

Respondent Universe Chemicals, Inc., is not a subsidiary of, a division of
an exclusive licensee and is not affliat.ed with, the "Gnion Carbide Comvany
(C. par. 7 , subpar. 1).

11-. Heprescntations by salesmen varied from flat assertions that
the salesman was an empJoyee ('11'. 169) through the leeseI' c1aims
that Universe Chemical was a subsidiary, an exelusive licensee, or
an atlJiated company (Tr. 168- , 174, 185- , 308, 329, 492, 508

510- 020 535 , 543 , 501, 685, 836; Clf 13). These representations

continued until February 1969 (Tr. 167). Protest agaiust such rep-
resentations was made by a J' presentative of Union Carbide as late
as October 8 , lUG8, to the individunl respondent Lic11tenstein (Tr.

929-;\1; CX 95). Moreover, the Jiterature suppJied by respondents
was such that there was an implication of aJfdiation (CX 11-. , 5, 8
15A , UiB). Prcsumably ex ISH was changed to remove the specific
reference to Union Carbide ('11'. 109). Bernheim , who was one of
the sa1csmcn who left l-lyc1ralum to join Rosen and Lichtenstein in
the Universe ChemieaJ Company ('11'. 1165), iustructed McGrew in
the presentation about silicones to infer that respondents were li-
eensed by -Union Carbide ('11'. H6G- (8). And, in respect to Shaw
st.atement of the suggestion throt 1J nion Carbide s name be ased to
appeal La the customer but you "cannot say that we arc a part of

Union Carbide ('11'. 1026), Mr. Roseu said: " V,re11, I think you
heard it with this Mr. Shaw that just left the stand. I nevm. spoke
to men who traveled for us without llle telling them in a very positive
fashion that he is never to imply, or intimate, that we are either a
subsidiary or have any connection with Union Carbide. It is supposed
to be stated in exactly that lllanner. 1r. Shaw repeat.ed it exactly in
the way that I telJ them alL" ('11'. 1062.

Hi. \V f', ftccordingly on the basis of the entire record find that re-
spondents by implication represented that U niverse Chemicals , Inc.
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is a subsidiary of, a division of, an exclusive licensee of, or is affli-
ated ,vith the lTnioll Carbide Company.

16. H.cspondents admit and we find that Universe Chemicals, Inc.
is not a subsidiary, division , or exclusive licensee of Union Carbide
Company (RA 7G-78) and that its products are not manufactured
bv n Jljon Ca.rbide Company and none of the ingredients of its

oc1ncts are so manllfactm cd except silicone H-27 (RX 80, 82).

I\Iorcovcr, the corporate respondent is in no way affliated with
Union Carbide Company ('11'929). Sales of Union Carbide silieone

27 arc rnade to the formulator who mixes the coatings, not to

respondent Universe Chemicals , Inc. ('11'. 943).

l\fanufactul'c by Union Carbide
17. The complaint alleges that the following representations were

made:
Tl1e respondents' pl'odm:ts are manufact.ured , or have been developed, by the

T;nion Carbide Company (C. par. 6 , subpar. 2).

It further allegcs that the true facts are:

The respondents ' products are neither manufactured nor llave they been
develorw.d by the Union Carbide Company, although one of the ingredients in
their products may have been manufactured by t.he Luion Carbide Company
and is placed in coml)inatioll by the respondents with. other ingredients not
manufactured by the said company (C. par. 7, suhpar. 2).

18. Lil\E the reprcscntations concerning affliation \vith Union Car-
bide , t.here was some variation in what the salesmen told the dealers
abollt the product. There were some fiat assertions by salesmen that
the Imint was the product of Union Carbide and some luore indirect
suggestions. (Tr. IG8- , 174, 185 , 209, 341 , 418 , 511 , 8a6. ) The printed
material dirretl.Y supplied by respondents although n10re subtle (CX

, G, 8 , 15A, 1813), left the jmpression on the prospective dealers
(TJ'. 2(0), presumably because of the emphasis on the name 1Jnion
Carbide, that they were dealing \vith a wcl1-lrnown company, 1Jnion
Carbide Company, and could l'cly on the valuc of the product.

19. Concededly, the rcspondents ' products were never lnade by
Union Carbide ('11'. 29- , 118; RA 81 , 82). They were made for
respondents initially by Federated Paint Manufacturers ('11' 30-
and no\y arc made by Centex , a company located in Glcnview, lllinois
(Tr. :JO-8).

20. Accordingly, on the basis of the entire record , we adopt para-
graph six, subparagraph 2 and paragraph seven, subparagraph 2 of
the com plaint, quoted above , as our findings.
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Testing of Product
21. 'Vith further reference to the use of the name Union Carbide

Company by respondents, the complaint allcges the :following rep-
resentation :

The respondents' products have lJeen successfully tested by the Union Carbide
Company, by tl.t corporate respondent, or by an indevendent t.esUng laboratory
(C. par. 6, subpar. 3).

1 t further alleges that the true facts are:
l1e respondenLs' products have never lJeen tested or evaluated by the Union

Carbide Company, or by allY independent Jaboratory or any 01.1er person or
organization qualified to test or evaluate such products, nor have such prod-
ucts lJeen t( sted by respondents (C. par. 7, subpar. 3).

22. R.espondents

' "

independent contractors" used photographs and
brochures provided by respondents as early as 1DG6 to il1ustrate the

oral rcpresentations that the pl'odU( t had been tested or the product
had been applied several years be:fore (Tr. 312 153 , 492- , 591 , 6\)0

714: 837-39; CX 55). Some of the brochures provided also stated
particuJar tests used (CX 8, 1013, 1813, 55).

. Clearly, the claim that tests were made 3 years before on a
company product when the company was only in business for a year

A 2i1), is mi.sleading. Respondent Lichtenstein at the hearings in
eHect conceded that the representations had been made and were au-
thorized. Such a concession is inherent in his argument that because
they were using H-27 silicones and Union Carbide Company had
made representations about them, respondents were entitled to claim
the tests :for Univcrse Chemicals' products (Tr. 1006-07) a1though
Lichtenstein denied he had made the I'epresentationsto any independ
nt contI' lctor. Hespondents concede that their products were not

tested by the Union Carbide C01npany at the request, direction or
instructions o:f respondent (RA 88). A witness :from the Union Car-
bide Comrmny testified that that company docs not customarily test
the resulting products after it had sold its silicones (Tr. D28) and he
knew o:f uo such tests (Tr. H29).

24:. Accordingly, on the basis of the entire record, we :Gnd that
respondents imp1icd that their products had been tested by the Union
Carbide Company, by the corporate respondent , or by an independent
testing lnuol'atory on its behaH. 'Ve also find that such representations
were false , mjsleading, and deceptive.

Guara.ntee

25. The complaint alleges the following representation:



620 FEDEHAL THADE. CO I(MISSION DECISIONS

InitinJ Deeision 77 F.

The respondents' products are unconditionally uaralltced for ten years

(C. par. 6, subpar. 4).

J t further states that the truc hcts arc:
'l' he products sold by the respondents are not unconditionally guaranteed for a

period of ten years , hut only guaranteed in a limited way and Ilot uncondi-
tionally (C. par. 7, subpar. 4).

26. Concededly, respondents caused to b( preparcd for distribution
to saleslDcm a.lld ( XclllSive dealers , statement.s in their brochures con-
taining the following "guaranteed for 10 full years" (GX 4, 11; Tr.
80-1). Other wriLten statemcnts 'vere prepared implying a guarantee
(CX lA, 2A, 4 , 7, 11) and respondent Lichtenstein testified that it
was a ten- year unconditional guarantee as far lS he was eoncerned.
lIowever, Liehtcnstein admitted that, the gWll'antee was mCI"c:ly for
replacement of the paint (Tr. 1158).

27. Oral representations concern.ing a gnarantee werc alt10 Jnadc
(Tr. 176, 181- , 226, 263 , 300 , 347-48 , 38- , 410 , 428- 44D 473 , 401
527- , 5HO, 622-26, 665- , 683 , 714, 727, 7U5 , 83(---:37, SUO). Gen-

erally, these were statements that the product would be replaced jf
defectivn and thero w( re a Hnmber of instances wh('n rl' ,p!acement
was made (e.

.?, 

Tr. 700 , 770-71). In ot.h( r inshmces , rdHl'n was re-
fused (Tr. 457 , 50;) , 6$)4-).

28. The gnarantee, however , was dearly Hot unconditional and the
conditions were not st;a,ted in the a.dvertishlg (CX lA , 2A , 4_, 7, II
IGn. b). It WitS limited to r('p1acl rnent of the pt!int ('11'. lIGS). _I-cncc
respondents ' rcprcsentaLiolls ivore false misleading and dceepLive.

Silicone Conient
2D. The

made:
complaint aJlpgcs that the following reprcsentation was

The respondents' vroduct, IGecr Kate, contains fourtecn pen'cut .silicones
(C. par. 6, subpar. 5).

It further tntes that the truc facts n, l'c:

The respondents' product, lUeeI' Rote, does not conlain fonrteen vercent
silcones , but a substantially lesser amount (C. par. 7 , sulJIKlr. iJ).

30. The l'cpresenbtion eOJ1cl,1'1l1ng the t()ill'tC(- n pel"ecnt silicone
cont(mt is contained 011 the Inet'.r- ot(' label (C=.; 2b; Tr. 1'1:r)).
This repn n(- nti()ll , or a l'OprCscllt;lt:ioll th d; the product had the
highest silicone; eO!ltcnt of ::my on (,he HHLrkrt, 'V:1S 0110 of t.he )clljng
point.s used by .mk ;rllm t.o obtcjn p:;'o;lpcc jve eX(:hlsj\T dealers (Tr.

;: Q() lJ-

-- " ("('"- " , '--' : .: .

, oJ':.. "

, . -' , 

u" 

in. R(;sponclcnt Liel1t.ensLein t1!icd his llse 01' the i'ol1rL(- en per-
cent Ilgllre by his tatcm(;nt that IJC l1'vd copied the blJd i'coHl one
used by hi fonnel' cmployer a.nd dia t.he same i.hiJlf2,T that the -fOl'IIWI'
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employer had clone (Tr. 11ml). That is , fourteen percent of the soln-
tion whieh came from Union Carbide in a 55-gallon drum was p1aced
ill an empty 55-gallon drJlm. The latter was then filled with solvcnt
(Tr. 1103- , 1158). The resulLing product, however, was Hot four-
teen percent silicone because the Union Carbide solution W:1S not
one hundred percent silicone bnt a thirty-three percent solntion ('.1'.
938; RX 16L). Henee, the result of the formnla.tion by volume, as

described Wilt) not a fourteen perCl',llt silicone solution but fourteen
percent of a solution that was slightly less than silicone resin.

. Evaporation tests by two diifcnmt well- (lua.1iGcd chemists on
ICle( r ICote esUtb1ished that the product was not uniform in silicone
content but that the silicone content tested by weight v8,ried i'rom 2.
perecnt (Tr. 803) to 1.SH percent (Tr. 900-2).
33. Accordingly, we find on the basis of the entire record that

respondents reprcsented that Kleer ICote contained fourteen pcrcent

silicones when , in fact , it contained much less than fourteen perccllt
and nUtt such representation YlaS :false , misleac1ingand d( ceptivc.

Prospccti VB Profits

g4. 'rho complnint flncg( S the following representation:
he respollients ' dealers wHi rcalize various IJl"ofits up to $1S 000 per 'year

from the resale of the respondents ' prouuds (C. par. 6 , subpar. 6).

It further states that the true facts arc:

:F' , if any, dealers earn $J.S OOO per year from the resale of respondents

products or whatever lesser amount was represented to them at the time of the
purchase and in many cases make no profit at all , but sustain n substantial 108i'

(c. par. 7, subpar. G).

35. The proof ( stablished that it was a reg1lIar praeticc for the
salesmen of respondents to telephone pros peets for exctllslv dcaJr,
ships and to attempt to inten st the prospects by suggestinG' that they

cou!(l obtain specified profits in amounts depending on the locality
and the business ill which the prospect WfLS engaged (1'1'. rJ3'1 , :1010).
The telephone presentation shed (CX 100) 'vas OHe of tho saJe
aids given to the salesmen and this \vas sllppJemenh , at lea,st in

the case oJ: ='Ur. '\?'lebb' s trainees , by addcd instrudions (Tr. 100'1).

Blanks on the slwet are filed in to show prospective profits of $7 000-
$16 000 (eX JOO).

The prosp( ctive profits us( d to induce t.he prospective exeJusive
dealers in the Colorado area weTe ITonl $:3- 6000. (Tr. 904. ) In

IdaJlO the sah en vvere instructed to suggest from 7-$lG OOO net

profit ('11". 1010). A nnmher of the prospects testified that when they
ere appronchec1 , the sa1psrnan promised large profit.s with little or

4(;7-207-72,--
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no effort (1'1'. 189 234 263 406- 425 447 489 , 592 , 626 , 6. , 689-
717 , 725- , 832, 8.53).

3G. Of the dealer witnesses who testified none indicated that they
ha.d made g profit on the transaction ('fr. 275 , 60S , 673 , G9;1 , 8'1:2; see
ex 5la-b). SevenLl made no sales at al1 (1'1'. 178- 221 418 4)\3
t159 3i)9-1.0, 720 , 7/10 , 8(8). Respondent Lichtenstein , moreover, t( sti-
!ied that only about 40 percent of the 1 500 dealcrs reorder and those
reorders ,vere in much smaller quantities and were just to fill in ('fl'.
1178-80). Mr. Lichtenstein eXplained that this was because the in-
dependent contractor , (1. cOlnmissioll rnan , was going to sell the cus-
tomer as much product as he could the first time (1'1'. 1179). Thus
the c:sclusi vo dealers were oversold and that fa.ct was known to re-
spondents.

:17. Accordingly, we find 011 the basis of the cn6re record that the
prospective exclusive dealers were promised large profits and that
such prof-its never materialized and respondents had no reasonable
expectation that sueh proflts would materialize. Such representations
were nn ordillg1y false , misleading, find deceptive.

Rapid Sale
18. The complaint

made:
alleges that the following representations were

The sUPl11y of the rr::pondents ' products purchased by I:he dealer wil be sold
out hefore the trade accpptances .vhiclt the dealer has given in payment on bis
SUpJ1ly uecome due and J1ayablc (C. Pftt'. 6 , subpar. 7).

It states that the true facts are:
The supply of respoIHknts ' products purchas0d by the dealers is schloIn if

ever sold out before the trade acceptances which the dealer has given in pay-

llent on his suPVly hecome due and payable (C. par. 7 , sublmr. 7).

9. As part of their sales techniqnc the " indepcndent contractors
told a number or tbe prospective dealers that they would completely
sell ant the product before the trade aecEptances given tS part of

thc Pllrehasc priec wcre due (1'1'. 125 430, 460, 597

, (j'

, (84).
40. I' one of the dealer witnesses testified that the pl'oduct pur-

chased was sold out before the trade acecptanecs -were due. In fact

the amount.s initially sold to the dealers were so large that there were
very smaJJ qu:mtities reordered (1'1'. 1178-1180), and nHtuy dCi11ers
Inadc no salcs at all (Tr. 178- 221 , 418 , /um , 459 , 539-40 720
8(8).

41. Accordingly, we find on the basis of the ( ntjrc record that n
resentations were made t.o the prospective dealers that the supply of




