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the ordeér served upon them, file with the Commission a report, in
writing, signed by such respondents, setting forth in detail the
manner and form of thelr comphance with the order to cease and
desist. : :

In taE MATTER OF

VERRAZZANO TRADING CORPORATION TRADING As
‘ LAN ETRURIA ET AL

ORDER OF DISMISSAL, OPINION, ETC., IN REGARD TO THE ALLEGED VIOLA-
TION OF THE FEDERAL TRADE COMMISSION, THE WOOL PRODUCTS LABEL-
ING AND THE TEXTILE FIBER PRODUCTS IDENTIFICATION ACTS

Docket 8801,  Complaint, Oct. 17, 1969*—Decision, Apr. 13, 1971

Order dismissing the complaint ‘which charged a New York City importer and
seller of Italian woolen and textile fabries with misbranding, falsely in-
voicing, and deceptively guaranteeing its wool and textile fiber products.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
the Wool Products Labeling Act of 1939 and the Textile Fiber
Products Identification Act, and by virtue of the authority vested
in it by said Acts, the Federal Trade Commission, having reason
to believe that Verrazzano Trading Corporation, a corporation, trad-
ing under its own’ name or as Lan Etruria; Francesco Datini, Inc.,
a corporation, and Walter Banci, individually and as agent for
said corporations, and for Lanificio Tuscania, a foreign entity which -
trades under its own name and as Lan Etruria, hereinafter referred

“to as respondents, have violated the provisions of said Acts and the
Rules and Regulations promulgated under the Wool Products Label-
ing Act of 1939 and the Textile Fiber Products Identification Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest hereby issues its com-
plaint stating its charges in that respect as follows: .

ParacrarH 1. Respondent Verrazzano Trading Corporation is a
corporation organized, existing and doing busmess under and by
virtue of the laws of the State of New York, trading under its own
name or as Lan Etruria, with its office and principal place of busi-

*Reporting as amended by Hearing Examiner’s order of July 16, 1970, by amending
Paragraph One.
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ness located in Room.1500, Two Pennsylvania Plaza, New 1011\
New York. : o

Respondent Francesco . Datini, Inc., is a coxporatlon organized,
existing and doing business under and by virtue of the laws of the
State of New York with its office-and principal place of busi-
ness located in Room 1500, Two Pe11ns3lvanm Plaza, New York,
New York.

Individual respondent Walter Banci is agent for the aforesaid
cor por&tlons, and in such cap‘l,clty is authom?ed to bind said cor-
porations in their names and in the names of their officers. His
office and principal place of business is the same as that of the cor-
porate respondents.

Respondents - are engaged in the busmess of 1mportat10n ﬂom
Ttaly and sale of Woolen and textile fabrics to customers in various
States of the United States. Respondent Walter Banci is also agent
for Lanificio Tuscania, a foreign entity which trades under its own
name and as Lan Etruria, and in such capacity is authorized to
bind said foreign entity and its prineipals.

Par. 2. Respondents, now and for some time last past, have intro-
duced into commerce, sold, transported, distributed, delivered for
shipment, shipped, and offered for sale, in commerce, as “commerce”
is defined in said Wool Products Labeling Act of 1939, wool prod-
ucts as “wool product” is defined therein. ,

Par. 3. Certain of said wool products were misbranded bv the re-
spondents within the intent and meaning of Secction 4(a)(1) of
the Wool Products Labeling Act of 1939 and the Rules and Regula-
lations promulgated thereunder, in that they were falsely and de-
ceptively stamped, tagged, labeled, or otherwise identified with
respect to the character and amount of the constituent. fibers con-
tained therein.

Among such misbranded wool products, but not limited thereto.
were woolen fabrics stamped, tagged, labeled, or otherwise identified
as containing “20% Linen, 70% Reprocessed wool, 5% Nylon and
5% QOther Fibers,” whereas in truth and in fact, such fabrics con-
tained substantially different fibers ‘llld amounts of fibers than rep-
resented.

Par. 4. Certain of said wool produets were further misbranded
by respondents in that they were not stamped, tagoed, labeled. or
otherwise identified as required under the provisions of Section
4(a)(2) of the Wool Products Labeling Act of 1939 and in the
manner and form as prescribed by the Rules and Regulations pro-
mulgated under said Act.
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Amonfr such misbranded- wool ploducts, but not limited thereto,
were woolen fabrics without labels or with labels on or affixed
* thereto, which failed to ‘disclose the percentage of the total fiber
weight of the said wool products, exclusive of ornamentation not
exceeding five per centum of said total fiber weight, of (1) wool;
(2) replocessed wool; (3) reused wool; (4) each ﬁber ‘other th‘m
wool when said pelcentaoe by weight of such fiber was five per
centum or more; and (5) the aggregate of all other fibers.

Par. 5. The respondents furnished false guaranties that certain
of their said wool products were not misbranded when xespondents
in furnishing such guaranties had reason to believe that the wool
products so falsely guarantied might be introduced, sold, trans-
ported or dlstubuted in commerce, in violation of Section r)(b) of
the Wool Products Labeling Act of 1939.

Par. 6. The acts and practices of the respondents as set forth
above were, and are, in violation of the Wool Products Labeling
Act of 1939 and the Rules and Regulations promulgated there-
under, and constituted, and now constitute, unfair methods of com-
petition and unfair and deceptlve acts and practices in commerce,
within the intent and meaning of the Federal Trade Commission
Act.

Par. 7. Respondents are now and for some time last past have
been engaged in the advertising, offering for sale, sale, and distribn-
tion of certain products, namely fabrlcs In the course and con-
duct of their business as aforesaid, respondents now cause and for
some time last past, have caused their said products, when sold, to
be shipped from their place of business in the State of New York
to purchasers located in various other States of the United States,
and maintain and at all times mentioned herein have maintained,
a subst'mtnl course of trade in said products in commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

Par. 8. Respondents in the course and conduct of their business
have made statements on invoices to their customers, mlSleptesont-
ing the fiber content of certain of their products. '

Among such misrepresentations, but not limited thereto, were
statements setting forth the fiber content of such products as “20%
Linen, 70% Reprocessed wool, 5% Nylon and 5% Other Fibers,”
whereas, in truth and in fact, the said products contained substan-
tially different amounts and types of fibers than represented.

Par. 9. The acts and practices of respondents, as alleged in Para-
graph Eight above, were, and are, all to the prejudice and injury
of the public, and constituted, and now constltute, unfair and de-
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ceptive acts and practices in commerce, within the intent and mean-
ing of the Federal Trade Commission Act.

Par. 10. Respondents are now and for some time last past have
been engaged in the 1ntroduct10n, delivery for introduction, sale,
advertising, and offering for sale, in commerce, and in the. tra.nspor-
tation or causing to be transported in commerce, and in the impor-
tation into the Umted States, of textile fiber products; and have
sold, offered for sale, advertised, delivered, transported and caused
to be transported, textile fiber products, which have been advertised
or offered for sale in commerce; and have sold offered for sale, ad-
vertised, delivered, transported and caused to be transported after
shipment in commerce, textile fiber products, either in their. omgmftl
state or contained in other textile fiber products, as the terms “com-
merce” and “textile fiber product” are defined in the Textile Fiber
Products Identification Act.

Par. 11. Certain of said textile fiber products were mlsbranded
by respondents within the intent and meaning of Section 4(a) of
the Textile Fiber Products Identification Act and the Rules and -
Regulations promulgated thereunder, in that they were falsely and
deceptlvely stamped, tagged, labeled, invoiced, advertised, or other-
wise identified as to the name or amount of the constituent fibers
contained therein.

Among such misbranded textile fiber products, but not hmlted
thereto, were textile fiber products, namely fabrics, which contained
substantially different amounts and types of fibers than as repre-
sented.

Par. 12. Certain of said textile fiber products were- misbranded
by respondents in that they were not stamped tagged, labeled, or
otherwise identified as required under the provisions of Section 4(b)
of the Textile Fiber Products Identification Act, and in the manner .
and form as prescribed by the Rules and Regulations promulgated
under said Act.

Among such misbranded textile fiber products, but not limited
thereto, were textile fiber products, namely fabrics, without labels
or with labels on or affixed thereto which failed:

1. To disclose the true generic name of the fibers present.

.9, To disclose the true percentage of the fibers present by weight.

Par. 13. The acts and practices of respondents as set. forth above
in Paragraphs Eleven and Twelve were, @ ‘and are, in violation of the
Textile Fiber Products Tdentification Act and the Rules and Regu-
lations promulgated thereunder and constituted, and now constitute,
unfair methods of competition and unfair and deceptive acts and
practices in commerce, under the Feder al Trade Commission Act.
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Mr. Thomas J. Kerwan and Mr. Arthur B. Patrizio supporting
the complaint. , -

Pavia & Harcourt, New York, N.Y., by Mr. David A. Botwinik
and Mr. Walter T. Cassidy for respondents. I
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PRELIMINARY STATEMENT

The complaint in this proceeding was issued by the Federal Trade
Commission on October 17, 1969, and was duly served on respondents
on October 31, 1969.* The complaint charges respondents with mis-
branding wool and textile fiber products, falsely invoicing such prod-
ucts, and falsely guaranteeing wool products, in violation of the
‘Wool Products Labeling Act of 1939, the Textile Fiber Products
Identification Act, and the Federal Trade Commission Act.

After complaint counsel filed a more definite statement concern-
ing the allegations of the complaint, pursuant to the examiner’s or-
der of November 26, 1969, each of the respondents filed answer on
January 5, 1970, admitting in part and denying in part the various
factual allegations of the complaint, essentially denying any viola-
tion of law, and alleging as an affirmative defense that respondents

1The complaint was amended during the hearings to clarify the status of Lanificio
Tuscania by eliminating from the caption and from the preamble; references indicating
-that it was a trade name used by respondent Verrazzano Trading Corporation, and. by
adding an allegation that Lanificlo Tuscania is an Italian entity for which respondent
Walter Banci is an agent. The amendment also added an allegation that both Verrazzano
and Lanificio Tuscania traded as Lan Etrurla. (See Order Confirming Amendment of
Complaint, filed July 17, 1970.)
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“acted -with due care” and that “any violation -charged in the com-
plaint is the result of unavoidable manufacturing varlatlons.” In
their answers, respondents also contended, that “[i]n relation to the
total volume of respondents’ business the allegations charged in the
complaint are not substantial and thus, this proceeding is not in the
public interest.as required by Sec. 5(b) of the Federal Trade Com-
mission Act.”

Following a prehearing confelence on January 22, 1970, 12 days
‘of hearings were held between April 14, 1970, and July 31, 1970,
a series of intervals between hearings having been necessitated by a
variety of circumstances, including a postponement occasioned by
difficulties in arranging for the testimony of a witness from Italy on

~ behalf of respondents. (See Commission Order Suspending Hearings
filed June 15, 1970.)

The record consists of 1,271 pages of trial transcript and approx-
imately 75 physical exhibits and documentary exhibits.

At the hearings, testimony and other evidence were offered in
support of and in opposition to the allegations of the complaint.
Such testimony and evidence have been duly recorded and filed.
The parties were represented by counsel and were afforded full op-
portunity to be heard, to examine and to cross-examine WltllCSSGS,.
and to introduce evidence bearing on the issues.

After the presentation of eVldence, proposed findings of fact and
conclusions of law and a proposed form of order, accompamod by
‘supporting briefs, were filed by counsel supporting the complaint
and by counsel for respondents. Reply briefs were also filed by
counsel for both parties. Those proposed findings that are not
adopted herein, either in the form proposed or in substance, are re-
jected as lacking support in the record or as involving immaterial
matters.

Having heard and observed the witnesses and having carefully
reviewed the entire record in this proceeding, together with the
proposed findings and briefs filed by the parties, the hearing exam-
iner makes the following findings of fact, enters his resulting con- -
clusions, and issues an appropriate order.

As required by Section 3.51(b) (1) of the Commlssmns Rules of
Practice, the findings of fact include references to the principal sup-
porting items in the record. Such references are intended to serve
as convenient guides to the testimony and to the exhibits supporting
the findings of fact, but they do not necessarily represent complete
summaries of the evidence considered in arriving at such findings.
Where reference is made to proposed findings submltted bv the
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parties, 'such references. are Oldln‘u‘lly intended: to . include : their
citations. to- the record. ‘
References to the record are made in par enthcses, and celtaln ab-
breviations; are used as. follows:
CPI‘—Proposed Findings of Fact, Conclusions of Law and Order
filed: by counsel supporting: the complaint.
CRB—Complalnt counsel’s Reply [Brief] to Respondents’ Mem-
orandum of Law in: Support of Proposed rllldlllUS of Fact
. and Conclusions of Law. :
CX—Commission Exhibit.
RPF—Respondents’ Proposed I‘mdnws of Fact Conclusions and
- Order.
.Rer—Respondents’ Memomndum of Law.in Support of Pro-
posed Findings of Fact and Conclusions of Law.
RRB—Respondents’ Reply [Brief] to Compla,mt Counsel’s. Mem-
corandum of Law.
vRX——.Rcspondents Exhibit.
Tr.—Transeript.
Sometimes references to the testimony cite the name of the witness
and transcript page number without the abbreviation “Tr.”—for ex-
ample, Golub 299. References to the submittals of counsel are keyed
to page numbers—for example, CPF 14, RML 17.

FINDINGS OF FACT
I. Respondents and Their Business

Respondents Verrazzano Trading Corporation is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of New York. It trades under its own name and as
Lan Etruria.

Respondent Francesco Datini, Inc., is-a corporation organized,
~ existing, and doing business under and by vntue of the laws of the
State of New York. _

Respondent Walter Banci is agent for the aforesaid corporations
and, in such capacity, is authorized to bind these corporations in
their names and in the names of their officers. He is also agent for

Lanificio Tuscania, a foreign entity which trades under its own name
and as Lan Etruria, and, in such capacity, is authonzed to bind such
foreign entity and its prlnclpals :

Respondents are engaged in the business of the importation from
Italy and the sale of woolen and textile fabrics to customers in: vari-
ous States of the United States.
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Both corporate respondents and Mr. Banci have their office and
principal place of business at Two Pennsylvania Plaza, New York
New York.

The foregoing facts are established by the a.dmlssmns of respond-
ents in their answers to the complamt or in the course of ‘hearing.
However, Mr. Banci’s “agency” is only nominal, and a broader find-
ing is warranted, as follows:

In conjunction with certain Italian business entities, both cor-
porate respondents and Mr. Banci constitute a unified family busi-
ness operation designed to import and sell in the United States
fabrics produced in Italy. Although, technically, Mr. Banci is, as
alleged, the “agent’ for the named corporations, the record estab-
lishes that he directs and controls a bi-national enterprise designed
to sell fabrics from the Italian mill that he owns and controls.

‘Mr. Banci, in partnership with his wife, Lola Conti (his share,
98 percent; hers, 2 percent), owns a mill—Lanificio Walter Banci—
in Prato, Itly, that produces fabrics or piece goods. Established
in 1938, the mill is the largest in Prato and the third largest in
Italy. Mr. Banci represents the mill in the United States. The mill
began exporting goods to the United States through a jobber about
1958 and later began making direct sales in this country. In 1964—
1965, Mr. Banci established Verrazzano “to bring piecegoods in this
country, to import the piece goods, to clear the goods, to pay the
duty, and to deliver the goods to the customer . . .” (Tr. 526).
Through Verrazzano, Mr. Banci has sold directly to such “big cus-
tomers” as Bobbie Brooks and Jonathan Logan. For dealing with
smaller customers, Mr. Banci contracted w1th Maylis Assocmtes of
New York City to act as sales agent. However, because Mayhs Asso-.
ciates did not want to use the name Verrazzano, it was agreed that
sales through Maylis would be in the name of Lanificio Tuscania,
an Ttalian entity owned by Mr. Banci’s wife > from whom Mr. Banci
had a broad power of attorney (CX 52 A-H) that gives him control.
Lanificio Tuscania has now been incor pozated as a New York cor-
poration, but it will continue to operate in conjunction with Maylis
Associates. (Banci 526-28, 534, 539-40, 544, 54849, 74142, 822-25.)

 According to one of the partners in Maylis Associates, this firm
represented both Verrazzano and Tuscania, but he was unsure of the
exact relationship between the two. Although this witness dealt
“basmally” with Mr. Banci’s son Rodolfo Banci in Italy (as to whose

2 Although generally referred to simply as Lanificio Tuscania, the formal name o” ‘this
entity appears to be Lanificio Tuscania Ditta Individuale (CXs 47-51).. The power of
attorney (CX 52 A-H) identifies the entity as *Lanificio Tuscania Di Conti Lola.”
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exact role he disclaimed knowledge), he had frequent contacts in
New York with Walter Banci, whom he assumed to be “someone
of ‘interest.” (Elhs 473-79, 483, 489, 517-18; see CXs 48, 49.)

Subsequently, in order to facﬂltate and to distinguish sales made
through agents other than Maylis Associates, the trade name “Lan
Etruria” was used (Banci 528-30, 535). Although Lan Etruria is
a trade name of Tuscania (CX 50, Banci 030—31), it was actually
used on behalf of Lanificio Walter Banci (Banci 534-35, 604-09).
Verrazzano also used the trade name Lan Etruria, representing itself
as “selling agent” for Lan Etruria (CXs 13 A, 14 A; Tr. 472).

Francesco Datini, Inc., was incorporated in 1967 or 1968 to sell
fabrics manufactured by Lanificio Walter Banci to American coat
manufacturers. Because Maylis Associates was already representing
another Italian mill in the coat fabric field, Datini entered into a
sales agency arrangement with Berkshire-Cerey of New York City.
Datini later sold goods to or throutrh other outlets. (Ban01 527, 531,
533-34.) :

Although its business relationship was prlmarlly with Datini,
Belkshne -Cerey dealt with Mr. Banci and with other personnel of
Verrazzano respecting shipments and sales. In addition, Berkshire-
Cerey occasionally sold goods on behalf of Verrazzano. The presi-
dent of Berkshire-Cerey was under the impression that Banci was
the “owner” of both Verrazzano and Datini. (Gordon 445, 447-49.) -

Datini now appears to be dormant (Banci 827).

Regardless of the corporation or the trade name involved in any
transaction—whether it was Verrazzano, Datini, Tuscania, or Lan
Etruria—the fabrics were the products of Lanificio Walter Banci,
and Verrazzano was the “importer of record” (Banci 537—39 545 :
611, 736-37, 822).

Mr Banci testified that in the case of Verazzano, his son Marzio
Rodolfo Banci “is the president, the shareholders, he is ever ythmor’ :
(Tr. 543; see CX 2 A-C.)

Although Mr. Banci initially could not identify the other officers
of Verrazzano, he did so after his memory was refreshed. Similarly,
his memory was uncertain regarding the officers of Datini, but he
agreed that they were the same as the officers of Verrazzano. (Tr.
543-44, 828-29.) Mr. Banci testified that his son Rodolfo is the
prmmpal stockholder in both Verrazzano and Datini and referred
to him as the “owner” (Tr. 615, 824-25).

Nevertheless, it is essentially undisputed that Walter Banm ex-
ercises direction and control over Verrazzano (Tr. 597, 825) and
Tuscania (CX 52 A-H), and it is clear also that he played a similar -
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role with respect to Datini (Banci 596-98, 826-27; Gordon 445-49).

Althoun'h Mr. Banci minimized his role in. connection with the
Tuscania transactions handled through: Mayhss Associates (Tr. 544~
45, 548, 551-53, 555, 826), disavowed any control of Datini (Tr. 836—
37), and denied any personal participation in the labeling, invoicing,

and shipping of goods (Tr. 580-83), the record as a whole estab-
lishes that. he dnects and controls the policies and practices in this
country of the corporate respondents and other entities involved i in -
this proceeding. The whole complex of cmporatlons, trade names,
and other entities, both American and Italian, is a single unified
enterprise—an integrated family- -owned busmcss——deswned to sell
in the United States fabrics manufactured by Lanificio Walter Banci.
The corporate respondents were created by Mr. Banei, and he put
his son in as owner (Tr. 824-25). As the entrepreneur of the whole
operation, as the representative in the United States of Lanificio
Walter Banei and Lanificio Tuscania, and also as the so-called
“auent” for Verrazzano and Datini, he may properly be held ac-
count‘mb]e individually for the practices of the unified enterprise and -
of each of its component parts. .

The business of respondents is substantial. Since 1965 Lamﬁcm
Walter Banci has exported to the United States, for sale and dis-
tribution through respondents, approximately 20 million yards of
fabric, including 6 million yards in each of the years 1968 and 1969.
Of the 1968 total, from 2 million yards to 2.5 million yards were
imported under the name of Lanificio Tuscania. (RX 5; Banci
738-39.) '

Sales in the name of Lanificio Tuscania through Maylis Associates
from early 1967 to April 80, 1970, totalled $7.3 million (CX 49;
Ellis 518-19).

The annual gross sales volume of Verrazzano has ranged from $4
million to $7 m1lhon (Banei 539).

The total gross volume of Datini was estimated as from $100,000
to $200,000 (Banci 541-42).

Respondents are now, and for several years have been, engaged
in the introduction, delivery for introduction, advertising, offering
for sale, and sale in commerce, in the transportation and shipment
in commerce, and in the importation into the United States, of wool
products and textile fiber products, as such products are defined in
the Wool Products Labeling Act and in the Textile Fiber Products
Identification Act, and as “commelce” is defined in those statutes
and in the Federal Trade Commission Act. In the course and conduct
of their business, respondents have caused their products, when sold,
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to be shipped from their place of business in the State of New York
to purchasers located in various other States of the United States,
and they have maintained a substantial course of trade in such prod-
ucts in commerce as “commerce” is defined in the cited statutes.

II. The Statutory Provisions

Applicable statutory provisions are set forth in pertinent part as
follows:

Wool Products Labeling Act of 1939

SEC. 3. The introduction, or manufacture for introduction, into commerce,
or the sale, transportation, or distribution, in commerce, of any wool product
which is misbranded within the meaning of this Act or the rules and regula-
tions hereunder, is unlawful and shall be -an unfair method of competition, and
an unfair and deceptive act or practice, in. commerce under the Federal Trade
Commission Act; and any person who shall manufacture or deliver for ship-
ment or ship or sell or offer for sale in commerce, any such wool produet which
is misbranded within the meaning of this Act and the rules and regulations
hereunder is guilty of an unfair method of competition, and an unfair and
deceptive act or practice, in commerce within the meaning of the practice, in
commerce within the meaning of the Federal Trade Commission Act. (15
U.S.C. §68a.)

* * * * * * L]

SEC. 4 (a) A Wool product shall be misbranded—

(1) If it is falsely or deceptively stamped, tagged, labeled, or otherwise
identified. ‘

(2) If a stamp, tag, label, or other means of identification, or substitute
therefor under section 68c of this title, is not on or affixed to the wool product
and does not show— ’ ’

(A) The precentage of the total fiber weight of the wool product, exclusive
of ornamentation not exceeding 5 per centum of said total fiber weight, of (1)
wool; (2) reprocessed wool; (3) reused wool; (4) each fiber other than wool
if said percentage by weight of such fiber is 5 per centum or more; and (5)
the aggregate of all other fibers: Provided, That deviation of the fiber con-
tents -of the wool product from percentages stated on the.stamp, tag, label,
or other means of identification, shall not be misbranding under this section
if the person charged with misbranding proves such deviation resulted from
unavoidable variations in manufacture and despite the exercise of due care
to make accurate the statements on such stamp, tag, label or other means of
identification. (15 U.S.C. § 68b.) ‘

* * * * * * *

SEC. 9. (b) Any person who furnishes a false guaranty, . . . with reason
‘to believe the wool product falsely guaranteed may be introduced, sold, trans-
ported, or distributed may be introduced, sold, transported, or distributed in
commerce, is guilty of an unfair method of competition, and an unfair and
deceptive act or practice, in commerce within the meaning of the Federal Trade
Commission Act. (15 U.S.C. § 68g(b).) ) ’

470-536—73——42
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Textile Fiber Products Identification Act

SHEC. 3. (a) The introduction, delivery for introduction, manufacture for
introduction, sale, advertising, or offering for sale, in commerce, or the trans-
portation or causing to be transported in commerce, or the importation into
the United States, of any textile fiber product which is misbranded or falsely
or deceptively advertised within the meaning of this Act or the rules and reg-
ulations promulgated thereunder, is unlawful, and shall be an unfair method
of competition:and an unfair and deceptive act or practice in commerce under
the Federal Trade Commission Act.

(b) The sale, offering for sale, advertising, delivery, transportation, or caus-
ing to be transported, of any textile fiber product which has been advertised
or offered for sale in commerce, and which is misbranded or falsely or decep-
tively advertised, within the meaning of this Act or the rules and regulations
promulgated thereundetr, is unlawful, and shall be an unfair method of com-
petition and an unfair and deceptive act or practice in commerce under the
Federal Trade Commission Act.

(¢) The sale, offering for sale, advertising, delivery, transportation, or caus-
ing to be transported, after shipment in commerce, of any textile fiber product,
whether in its original state or contained in other textile fiber produets, which
is misbranded or falsely or deceptive advertised, within the meaning of this
Act or the rules and regulations promulgated thereunder, is unlawful, and
shall be an unfair method of competition and an unfair and deceptive act or
practice in commerce under the Federal Trade Commission Act. (15 U.S.C.
§ 70a.) ‘

* * * * [ ] * *

SEC. 4. (a) [With exceptions not here material] a textile fiber product shall
be misbranded if it is falsely or deceptively stamped, tagged, labeled, invoiced,
advertised, or otherwise identified as to the name or amount of constituent
fibers contained therein.

(b) * * # a textile fiber product shall be misbranded if a stamp, tag, label,
or other means of identification, or substitute therefor authorized by Section 5,
is not on or affixed to the product showing in words and ﬁgures plainly legible,
the following:

(1) The constituent fiber or combination of fibers in the textile fiber product,
designating with: equal prominence each natural or manufactured fiber in the
textile fiber product by its generic name in the order of predominance by the
weight thereof if the weight of such fiber is § percentum or more of the total
fiber weight of the product * * *

(2) The percentage of each fiber present, by weight, in the total fiber con-
tent of the textile fizer product, exclusive of ornamentation not exceeding 5
per centum by weight of the total fiber content: * * * Provided further, That
in the case of a textile fiber product which contains more than one kind of
fiber, deviation in the fiber content of any fiber in such product from the
amount stated on the stamp, tag, label, or other identification shall not be a
misbranding under this section unless such deviation is in excess of reason-
able tolerances which shall be established by the Commission:® And provided

3Rule 43 of the Commission’s Rules and Regulations under the Textile Fiber Products
Identification Act provides in part as follows:
“RULE 43—Fiber Content Tolerances. [See next page]
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further, That any such deviation which exceeds said tolerances -shall not be
a misbranding if the person charged proves that the deviation resulted from
unavoidable variations in manufacture and despite due care to make accurate
the statements on the tag, stamp, label, or other identification. (15 U.S8.C. § 70b

(a) (b).) ,
Federal Trade Commission Act
Sec 5(a) (1) Unfair methods of competition in commerce, and unfair or de-

ceptive acts or practices in commerce, are hereby declared unlawful. (15 U.S.C.
§45(a) (1).).
Definition of Commerce

The term “commerce” means commerece among the several States or With for-
eign nations. * * * (Wool Products Labeling Aect, Sec. 2(h) ; Textile Fiber

Products Identification Act, Sec. 2(k); Federal Trade Commission Act, Sec.
4, 15 U.8.C. §§68(h), 70(k), 44.) : :

IIT. The Evidence As To Misbranding
A. Under the Wool Products Labeling Act

The record contains evidence that labels and invoices concerning
five fabrics imported by one or more of the respondents bore tags or
labels setting forth fiber-content information that did not conform
to the actual fiber content, as disclosed by the testing of samples.

The exact procedures used by respondents for the fiber-content
labeling of the fabrics that are imported by or for them is not alto-
gether clear, but no issue has been raised as to the responsibility of
respondents for the labeling of goods introduced into commerce.
Some fabrics are labeled in Italy by Lanificio Walter Banci, but if
a backing is to be bonded to the fabric after importation, the label
is affixed by the bonder (Banci 612 -14; Gordon 446). The fiber con-
tent is ordinarily shown on the invoices and related shipping docu-
ments (CXs 57 D-E, 58 D-E, 59 D-E).

The witness from Lincoln Processing Corporation, which -bonded

‘“(a) A textile fiber product which contains more than one fiber shall not be deemed
to be misbranded as to fiber content percentages if the percentages by welght of any
fibers present in the total fiber content of the product, exclusive of permissive orna-
mentation, do not deviate or vary from the percentages stated on the label in excess
of 39 of the total fiber weight of the product. For example, where the label indicates
that a particular fiber is present in the ‘amount of 40%, the amount of such fiber present
may vary from a minimum of 379% of the total fiber weight of such product to a maxi-
mum of 439 of the total fiber weight of such product. . : .

“(b) Where the percentage of any fiber or fibers contained in a textile fiber product
deviates or varies from the percentage stated on the label by more than the tolerance or
variation provided in subsection (a) of this Rule, such product shall be misbranded un-’
less the person charged proves that the entire deviation or variation from the fiber
content percentages stated on the label resulted from unavoidable variations in manu-
facture and despite the exercise of due care.” (16 CFR 308.43.)
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fabrics for Verrazzano and Lanificio Tuscania, did not know the
source of the fiber-content information placed on the labels prepared
by Lincoln (Kivor 616-19, 631). ,

TFurther information respecting labeling will be developed in:con-
nection with the findings of fact relating to the specific fabrics al-
leged to have been wrongfully labeled.

Tour of the questioned fabrics (CXs 1, 11, 12 and 15) are attrib-
utable to Verrazzano and respondent Walter Banci. As to these,
the factual allegations are found to be supported by the evidence,
although there remains the legal question whether the misbranding
is within the coverage of the Wool Act (énfra, p. 661). The fifth
fabric (CX 24) is attributable to both Datini and Verrazzano, as
well as to Mr. Banci, but the evidence is insufficient to support a
finding of violation. The essential facts relating to each are set forth
below :

oX 1

" (OX 1 is a swatch from a “Milo” fabric shipped by Verrazzano in

June 1966 to Slifka Fabrics, New York City. This swatch was ob-
tained in January 1967 by a Commission investigator, who also iden-
tified a hand-tag attached to the role of fabric that listed the fiber
content (CX 2). The Verrazzano invoice reflecting the sale to Slifka
(CX 8) listed the same fiber composition as shown on CX 2 and also
certified that the fiber content indicated in the invoice “appears on
all hang-tags.” This certification bears the signature of Walter
Banci on behalf of Verrazzano. (Rose 160-68; Tr. 414-15.)

CX 1 was tested by Fabric Research Laboratories, Inc. (CX 36
A-G; Golub 225), this fabric being identified in the report as Sam-
ple 2 (Slifka Exhibit A). The fiber content shown on CX 2 and
(X 3 and the fiber content shown by testing are compared below:

Hang-tag and invoice (CXs 2, 3): ) Percent
Reprocessed WOOL_ _ oo oo 70
FUL fDETS oo e e 15
NYION e 10
Other fibers (unknown fibers) - - - oo aaean 5

Test report (CX 36 F):
WOl o o e = 82.9
Fur (chiefly rabbit tyPe) - - - - oo oo 11.0
Nylon____..__._ o JEEI RIS 5.3
Other fiber (cotton and man-made) _ -~ - - - 0.8

0X 11 and CX 12

CX 11 and CX 12 are swatches of fabric sold by Verrazzano to
Tunxis Sportswear, Inc., New London, Connecticut. CX 11 is a
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sample of “Napoli Melton” sold to Tunxis in early 1968. CX 12
is a sample of the “Larry” style sold to Tunxis in late 1967. The
samples were obtained by a Commission investigator in the course
of a routine inspection of Tunxis in June 1968. The investigator
did not obtain the hang-tags attached to the bolts of fabric from
which the swatches were cut, but he copied the information as to
each on separate inspection forms. Each hang-tag bore a registered
identification number that is conceded to be the registered identifi-
cation number of Verrazzano. Tunxis officials also identified Ver-
razzano as the supplier, and invoices were latér obtained showing
the shipments from Verrazzano to Tunxis. (Moody 322-69; Detz
454-63; Parker 373-83; CXs 43, 44, 13 A, 14 A.) Each of the in-
voices (CXs 13 A, 14 A) guaranteed compliance with the Wool
Products Labeling Act.®*

Although respondents contend that “there is considerable ques-
tion as to the labeling and identity of CX 11 and CX 12 and as to
their connection with respondents” (RML 28-33, 2-3), the record
as a whole leaves no doubt as to the identity of the fabrics, the
fiber content information on the tags, or the responsibility of Ver-
razzano therefor. There would have been more certainty if the hang-
tags had been physically obtained rather than copied, but there is no
basis for finding that any mistake was made either in the identi-
fication of the fabrics or the copying of the fiber-content informa-
tion and the registered identification number “from the hang-tags.
Similarly, the fact that part of each inspection form (CX 43 and
'CX 44) was written in ink and part was written in blue pencil or
blue crayon does not diseredit the accuracy of the information shown
on the forms, even though the investigator could not remember
why he had used two different writing instruments to record the
information (Moody 335, 849-55, 362-63). '

Moreover, it does not appear to the examiner that the partial mis-
identification of the “Larry” style raises any serious problem with
respect to CX 12. The style as handwritten at the top of CX 44
appears to be “Larry,” but the handwriting is such that it is read-
ily misread as “Lang.” This is apparently what happened when the
investigator wrote “Lang” as the style in the middle of CX 44 and

3 In explaining its delay In paying Interstate Factors for the Napoll fabric (CX 11),
Tunxis stated that it was “having problems with the material and payment is being
withheld pending investigation by Verrazzano Trading” (CX 13 B), but no testimony
was adduced to show whether or not the “problems” related to fiber content.
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likewise on the identifying label that he placed on CX 12 (Moody
363-64).% - , : :

Respondents also rely on a conflict between the testimony of the
‘investigator and the Tunxis employee concerning the identity of the
person who actually cut the swatches from the fabrics in question
(RML 32). Whereas the investigator testified that the samples were
cut for him by a Mr. Stern, who died in December 1968, the Tunxis
employee who was called as a witness testified that he “believed”
that he got the sample swatches—that he “helped get them” at the
request of Mr. Stern (Moody 325, 853 ; Detz 457-58). This is a minor
detail, and the nature of the conflict is such that, in the examiner’s
opinion, it does not discredit the testimony of the investigator.

Finally, respondent Walter Banci expressed doubt that CXs 11
and 12 were fabrics manufactured by his mill. Although he testi-
fied that CX 11 appeared to him to be of American origin, he con-
ceded the possibility that the fabric was manufactured by his mill,
and also that it could have been erroneously labeled as containing
silk. He expressed greater certainty that CX 12 was not manufac-
tured by his mill but was made by a Prato competitor. (Tr. 780-E-
781, 806) -

On consideration of the foregoing, the examiner finds that CX
11 and CX 12 and their labeling have been sufficiently connected
to respondents. A comparison between the fiber-content information
on the tags and the fiber content disclosed by testing follows:

As to OX 11:

Hang-tag and invoice (CXs 43, 13 A): Peércent

Reproeessed WoOl_ 87
Silk_ s RS e e e 13
Test report' (CX 36 F):
W00 e e o o e 84.3
NV 0D o e 12. 9
Other fiber (acrylic, polyester, cotton) ____ . .. . 2.8
Test report (RX 3):
! Test @ Test b
Woolen fibers and silk_ - - oo e oo 85.4 84.8
Other fIbersS . - - oo oo o oo oo oo mm e meemeeee - 146 15,2
- Asto OX 12:
Hang-tag and invoice (CXs 44, 14 A): : Percent
Reprocessed WOOL. - _ - 70
Fur fiber______ Uy O U UL 15
Nylon e 10
Other fibers_ o e 5

+Yn expressing doubt as to the reliability of the information on CX 43 and CX 44,
respondents note (RML 32) that a simllar form purportedly prepared by another in-
vestigator -had been prepared by someone else (Gevarter 42425, 428-29). However, this
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Test Report (CX 36 F): ke Percent
Wool e 46. 2
Fur (chiefly rabblt type) _______________________________________ 11.9
Nylon 11.3
Other fiber______ ___ il 30. 4

(consisting of 12.9 percent cotton and vicose, 11 percent polyester,
‘6.5 percent miscellaneous other fiber, with 0. 2 percent fly fiber lost
during analyses).

Test Report (RX 1): o ‘ " Testa
Acetate______ __ . _____.__. e e 51
Woolen fibers and fur.________________.____________ 62. 7
Nylon - - :10. 0
Other fibers_____ _ 22.2

Test b
Acetate___ 5.0
Woolen fibers and fur_____ . ______________________ . ____ 62.0
Nylon_ 9.7
Other fibers_ __ ___ .l o 23. 3
CX 15

CX 15 is a swatch of “Mel” fabric obtained by a Commission in-
vestigator from United Manufacturing Co., Marlboro, Mass. The
‘hang-tag, attached to CX 15, bears the reglstered 1dentification
number of Verrazzano. Invoices and related documents (CXs 16-23)
trace the shipment of the goods from Verrazzano to United through
C. Haedke & Co., Inc., New York City. Each of the Verrazzano
invoices (CXs 22 A—C) contains a guarantee of compliance with the
Wool Act and certifies that the indicated fiber composition “appears
on all Hang-Tags.” (Parker 883-92; Tr. 399-400, 413-14; Gevarter
417-19). The fiber-content claims and the test results for CX 15 are
as follows:

Hang-tag and invoices: 5 Testa
Reprocessed wool . _______ ool 70
Fur fibers_____ . 15
Nylon____ e 10
Other fibers (unknown fibers) - __ . 5
Test Report (CX 37):
Woolen fibers and fur_______ e e e e 80. 6
Nylon._________________.__ J 8.0
Other fibers.._ - 11. 4
Test b
Woolen fibers and fur____________________________________ . 80. 7
Nylon. o 7.7
Other fibers__. . _____ . 11. 6

circumstance does not discredit the sworn testimony of Mr. Moody that he had in fact
prepared and signed CX 43 and CX 44 and that all the entries had been made by him
(Tr. 335, 350, 360, 362).

8 The hang-tag is aﬂixed to CX 15, and the invoices are CXs 22 A-C.
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Although the record shows that a swatch of “Vienna” fabric (CX
94) was grossly misbranded (CX 36 F), there is no evidence clearly
linking this piece of fabric with sales in commerce, and there is tes-
timony that it was simply a sample that was never used to promote
or effect sales in commerce (Gordon 44244, 449-50). The evidence
respecting the Vienna fabric is of such a nature that it does not
warrant a finding of violation. ’

~CX 24 was obtained by a Commission investigator from Berk-
shire-Cerey, Inc., New York City, a sales agent for Datini, in the
course of a special inspection on August 20, 1968. He did not take
the fiber-content tag attached to the bolt of fabric from which CX
94 was cut but copied the information, including the registered iden-
tification number of Verrazzano. The fabric was labeled 40% wool,
20% nylon, 20% linen, 20% cotton. The investigator also noted the
presence of a “Drava Foam” fabric labeled as 50% wool, 30% nylon,
20% linen. The investigator subsequently returned to Berkshire-Cerey
in July 1969 to obtain invoices showing sales and shipments of the
Vienna fabric. Except for the fact that the style designation was the
same, these documents (CXs 25-31) were not connected with the CX-
94 fabric; actually, they showed a different fiber content—50% wool,
'80% rayon, 20% linen—corresponding to the fiber content of the
Drava fabric. (Gevarter 420, 423-35; RX 4 A~J) The fiber con-
tent of CX 24 as shown by the label and the fiber content disclosed
by testing are compared as follows:

Label (RX 4 G‘H)B: : Percent

WOl . o el 40
Nylom o i 20
Linen _ o e 20
CobbOM . — o o e 20
Test Report (CX 36 F):
NYIOD - o e 26. 6
WOl o e 25. 6
FlaX o e 23.8
Cotton__ - ______ e e e e 6.5
Other fibers__ e 17. 5

(chiefly acrylic and polyester.)

As a witness in support of the complaint, Barnett Gordon, the
president of Berkshire-Cerey, testified that the fabric from which
CX 24 was cut was only a sample and that Berkshire-Cerey had

8 Although the record contains invoices for the Vienna fabric, there is no basis, other than the style desig-

natiog{, %;ld the identity of the claimed fiber content, for connecting any invoice with the fabric exemplified
by C. .
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never sold a Vienna fabric labeled as containing 40% wool; 20%
nylon, 20% linen, 20% cotton. He stated that his customers objected
to a fabric containing four fibers and that he requested that the
number be reduced to three so that the fabric would comprise 50%
wool, 30% nylon, and 20% linen. (Tr. 442-44, 449-50.) However,
this testimony regarding such a change in the fiber content of the
Vienna fabric at that time is inconsistent with Mr. Gordon’s state-
ment that the Vienna fabric and the Drava fabric were “the same
thing,” the name having been changed because the fabric was being
sold in two consecutive seasons (Tr. 440). Moreover, respondent
- Walter Banci referred to Drava and Vienna as “two different
tweeds” (Tr. 584).

Although both Mr. Banci and Mr. Gordon doubted that there
could be fabrics of different fiber composition manufactured and
sold under the same style designation (Tr. 441, 571-72), the fact
is that respondents imported considerable quantities of Vienna fab-
-ric between July 1968 and September 1968, some of which was rep-
resented on invoices and related documents as comprising 40%
wool, 20% nylon, 20%linen, 20% cotton, while other shipments pur-
portedly involved a fabric containing 50% reprocessed wool, 30%
nylon, and 20% linen (CXs D-E and 59 D-E; Shea 675-91).

Respondents contend (RML 27) that “the shipment of fabric from
which the sample [CX 24] must have been taken contained only
110 2/8 yards of fabric valued at $110.25 * * * because the said
importation documents in possession of the Bureau [of Customs]
showed that as the only shipment of that type of fabric imported
prior to August 24, 1968.”7 Actually, there were two importations
of Vienna fabric in July 1968, and as to both of them, the fiber
content was indicated as 50% reprocessed wool, 20% linen, 30%
nylon (Shea 686-88).

The record thus establishes that respondents 1mported quantities
of the Vienna fabric as to which the represented fiber content varied.
However, there is no showing that the fabric exemplified by CX 24
was representative of any of these goods. Aside from the Vienna
fabric sold through Berkshire-Cerey (CXs 25-81) and the ship-
" ments covered by CXs 58 A-H and 59 A-I, showing sales to Russ
Togs, Inc., Long Island City, New York (CXs 58 D, 59 D), the
disposition of the imported Vienna fabric remains essentially un-
clear (Banci 532, 568-73, 583-84, 609-10). In any event, there is
no proof-that any Vienna fabric of the actual fiber conIpoSi_tion of

7CX 24 had been picked up at Berkshire-Cerey on August 20, 1968 (RX 4 C; investi-
gator's identification tag affixed to CX 24). .



656 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 78 F.T.C.

CX 24—whatever its label—was sold by respondents. The fact that
there were imports and sales of Vienna fabrics represented as hav-
ing the same fiber content as CX 24 does not, under the circum-
stances here, permit an inference that they were misbranded.

Despite some confusion, the testimony of complaint counsel’s own
witness, Mr. Gordon, warrants a finding that CX 24 was cut from
a sample run of fabric, the labeling and content of which was not
representative of any fabric sold by Berkshire-Cerey to customers
on behalf of Datini; that the challenged representations as to the
fiber content were not relied upon by customers, who, in fact, re-
quired that the fiber content be other than that indicated on the
label; that the purpose of the sample was merely to give customers
an idea of what the fabric would be like; and that all of the Vienna
fabric actually sold to customers of Berkshire-Cerey had a different
fiber content and was so labeled (Gordon 442-44; 450; CXs 25-31).
Mr. Gordon’s explanation that CX 24 was representative only of an -
experimental sample fabric is bolstered by the fact that although
CX 24 was obtained during a “general inspection,” emphasis was on
“how the sample fabrics being used to effect or promote sales of
products in commerce are being labeled. . . .” This was acknowl-
edged by the investigator, but he had “no idea” whether the bolt of
fabric from which he obtained CX 24 was used for sample pur-
poses. (RX 4 A; Gevarter 431-32.)

Even if CX 24 did relate only to a sample fabric, complaint coun-
sel still contend (CPF 37) that there was a violation, citing Rule
992 of the Rules and Regulations under the Wool Products Labeling
Act, as follows:

Where samples, swatches or specimens of wool products subject to vthe act

[are] used to promote or effect sales of such wool products in commerce, said -

samples, swatches and specimens, as well as the products themselves, shall be
labeled or marked to show their respective fiber contents and other information
required by law. (16 CFR § 300 22.)

Complaint counsel rely (CRB 8) on the case of G. Sherman 00¢p »
56 F.T.C. 783 (1960), as precedent. But the instant case is clearly
* distinguishable. In the Sherman case, it was undisputed that “many”
different sample swatches were misbranded. And, although the cus-
tomers knew that the swatches were labeled only as to “probable”
fiber content, it was not disputed that the swatches were used to
promote or effect sales of such wool products (56 F.T.C. at 785).
Here (while there may be basis for skepticism), the uncontradicted
testimony of the Government’s own witness was that the sample
was not used for that purpose—that customers placed no reliance
upon the labeled fiber content (supra, pp. 654-55).
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Finally, although the record supports complaint counsel’s conten-
tion that “[t]housands of yards” of the Vienna fabric were sold
(CRB 8), it fails to connect such sales with CX 24. There has been
a failure of proof here, just as in Bon Dana Sporiswear Co., 48
F.T.C. 1592, 1594-95 (1952), where the Commission found that
it was “possible” but “not . . . proved” that there was a connection
between a “few dozen” misbranded sample skirts and a large vol-
~ ume of sales. So here, it is possible but not proved that there was
a connection between this one isolated sample (CX 24) and a large
volume of the Vienna fabric. This is not enough to support a find-
ing of violation.

Thus, except in the case of CX 24, there is prima facie proof
of misstatements in labels and in invoices regarding the fiber con-
tent of wool products introduced and sold in commerce. However,
respondents have presented several defenses in urging that the com-
plaint be dismissed, and those defenses, as well as the application
of the law to the practices found in this Section III, will be con-
sidered in the Summary, Analysis, and Conclusions (infra, p. 661).
Meanwhile, findings are next presented respecting alleged viola-
tions of the Textile Fiber Products Identification Act.

B. Under the Textile Fiber Products Identification Act

Only two fabric samples were introduced purporting to show
violations of the Textile Fiber Products Identification Act. One
fabric, exemplified by CX 4, involves Lanificio Tuscania, while the
other, exemplified by CX 32, relates to Datini. Respondents contend
that “None of the purported violations relate to Verrazzano” (RML
3), but it has already been established that Verrazzano is the im-
porter of record for all the fabrics involved in this proceeding
(supra, p. 664). The salient facts respecting each of the challenged
fabrics are set forth below.

X 4

CX 4 is a sample of “Concerto” fabric obtained from Magic
Sportswear, Inc., New York City, in July 1968 by a Commission
investigator. The fabric had been imported through Verrazzano and
sold on behalf of Lanificio Tascania through Maylis Associates as
selhng agents after a backing had been attached by Lincoln Proc-
essing Corp. The fabric from which CX 4 was cut bore no fiber-
content label, but Magic Sportswear personnel said that Maylis As-
sociates had furnished a hang-tag (CX 8 A-B) to be attached to -
the fabric. (Rose 170-191; Coleman 192-98; Banci 561-63, 568;
Kivor 616-22; 631-36; CXs 5-8, 10, 54-57.) The fiber-content in-
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formation on CX 8 A-B, bearing the name of Maylis Associates, is
compared below with the fiber content of CX 4 as shown by testing :
' ' Pér'cent’——

’ Testa - Testb
Hang-tag and invoice (CXs 7, 8 A-B): :

S 2 (TSRS PP S SRS 75
FUL - e e e e A e mmm—— 15
B P2 1s) WSS E P T E PSS SR 10
Test Report (CX 39): C S
Acrylic oo 78.2 78.4
Fur fiberSec o oo - o cee e e 8.1 83
B2 1) SIS PREESEEEE RS EEE 6.5 6.5
Other fibers. - - o o e m e mmmm == 7.2 6.8

Respondents do not challenge the foregoing facts or the exten-
sive documentation set forth by complaint counsel respecting CX
4 (CPT 41-43) but contend that because the prime seller is shown
to be the Ttalian entity Lanificio Tuscania, CX 4 has not been
properly connected to respondents (RML 4). This contention has
already been essentially disposed of in the earlier findings relating
to Verrazzano and respondent Walter Banci (supra, pp- 643-46).
These findings also dispose of the further argument that Mr. Banci
may not be held responsible as agent for acts or omissions of his
principal, Lanificio Tuscania, which principal is not subject to the
jurisdiction of the Commission (RML 37-39). Mr. Banci is more
than an agent of Lanificio Tuscania and is subject to Commission
jurisdiction as one exercising direction and control within the United
States. ‘ , :

Respondents make the further argument that the questioned label
(CX 8 A-B) bears only the name of Maylis Associates and that,
although “Maylis is the selling agent for goods of Lanificio Tus-
cania, misbranding of these goods was certainly not within the
scope of their authorized agency, and any such acts should not be
attributed to Lanificio Tuscania, let alone to another agent, Walter
Banci” (RML 89). This argument is also rejected. Maylis was the
selling agent for both Verrazzano and Lanificio Tuscania and,
realistically, for Walter Banci as well (supra, pp. 643-46). Thus,
respondents Verrazzano and Walter Banci may properly be held
accountable for the acts and practices of their selling agent.

The examiner thus finds that CX 4 has been sufficiently con-
nected to respondents Verrazzano and Walter Banci.

A question arises, however, whether the labeling should be held
to be a violation of the Textile Act. According to the test, the fabric
contained a greater amount of its principal component, acrylic, than
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represented on the label. Whereas the acrylic content was labeled
as 75%, the tests showed more than 78% acrylic. The fur content
was approximately half of that claimed on the label (8% actual as
against 15% claimed) ; the nylon content was 3.5% under the 10%
claimed in the label; and the fabric contained approximately 7%
other- fibers, the presence of which had not been disclosed on the
1abel. _ '
The misbranding of CX' 4 appears to be a technical violation at
worst. In view of the fact that the representation concerning the
principal component was essentially correct; that some manufac-
turing variations are likely to occur in the blending of fur fibers
and such man-made fibers as nylon; that a 3% tolerance is allowed;
and that there is a reasonable possibility of testing variances, the
labeling of CX 4, standing alone, should not be held- to be a viola-
tion of the Textile Fiber Products Identification Act. (See RML

24-96.)3
0X 32

Respondents have raised no issue concerning the responsibility of
Datini for the “Berk” fabric (exemplified by CX 82) that was sold
through Berkshire-Cerey. The swatch was identified by a Com-
mission investigator, together with invoices and related. documents
showing the seller as Datini (Gevarter 420-22; Gordon 439; CXs
83-35). The label attached to CX 32 shows the fiber content as 82%
Acrylic and 18% Ramie.® The tests initially relied on by complaint
counsel (CX 38) showed the fiber content of CX 32 as follows:

Percent— . °
Testa Testh

Label and Invoices 1°:

Acrylic. oo 82
Ramie__ ... 18
Test Report (CX 38):
‘ Acrylic_______ S P S 74T 746
Other fibers (mostly bast) - . ______________________ 25.3 25.4

However, complaint counsel joined in a stipulation to the effect
that CX 32 was retested, using different techniques, and that these
later tests showed the fiber content to be within 3 percent-of the

81In view of the disposition here being made of the charges under the Textile Act, it
is unnecessary to discuss, with respect to that Act, the. statistical and probability
theories relied on by respondents in the cited pages. The examiner notes, however, that
he is. not relying on the indented Tanner quotation at the bottom of RML 24.

® The term “Ramie” is not explained in the record, but the dictionary indicates that
it is a linén-like fiber of an Asian plant (Webster’'s New International Dictionary, Sec-
ond Edition), and two of the mvoices show the ﬁber content as mcluding 189 linen

(CXs 34-35).
10 The label is attached to CX 32, and the invoices are CXs 33-35.
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fiber content shown on the label (Tr. 665, 667 ), so that the label
information is within the tolerance provided by the Act and by
Rule 43 of the Commission’s Rules and Regulations (supra, p- 648).
The results of the later tests are in the record as CX 60.'* two of
these tests, including one conducted according to specifications fur-
nished by the United States Testing Company, showed the fiber con-
tent as 83.4% acrylic and 16.6% other fibers. Another test showed
the fiber content as 80.4% acrylic and 19.6% other fibers, and a
re-run of the original test method showed 79.9% acrylic and 20.1%
other fibers.

Nevertheless, although complaint counsel conceded that CX 60
Hplaced the fiber content of CX 32 close to that set out on the fiber
content label,” they contend that “the only reasonable conclusion”
that can be drawn “is that variations in the test results are due to
lack of homogeneity in the fabric and therefore such fabrics could
not produce consistent [test] results” (CPT 44-45). This conten-
tion is rejected as lacking any evidentiary basis, and the finding
must be that CX 82 was labeled within the allowed tolerance, so
_that no violation has been proved with respect to it.

Conclusory F inding

‘Of the two fabrics allegedly labeled and invoiced in violation of
the Textile Fiber Products Identification Act, one (CX 32) has
been shown, on retesting, to have been labeled within the permis-
sible tolerance, and the other (CX 4) to involve borderline mis-
branding—a technical violation. The record thus does not contain
substantial evidence of violation sufficient to warrant the entry of
an order to cease and desist. '

IV. The Charges Under the Federal Trade Commission Act

Technically, the record affords basis for a finding that in the
‘course and conduct of their business in commerce, respondents Ver- -
razzano and Walter Banci 22 have made statements on invoices to
their customers misrepresenting the fiber content of certain of their
products, as alleged in Paragraph Eight of the complaint. Such.
misrepresentations included statements as to the fiber content of CX 1
on CX 3 (supra, p. 650); of CX 11 on CX 13 A; of CX 12 on CX

1 Yp the retesting of CX 32, the solvents used for cleaning and removal of the backing
glue were changed, and a different reagent was also used in the chemieal analysis.
(Compare CX 60 with the Rosenberg testimony at Tr. 303-05, 308-11, 316-17; see
CPF 44-45, RRB 13-15.) )

12 With CX 24 out of the picture (supra, pp. 654-55), there is no invoice involv-
ing Datinl.
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14 A (supra, pp. 650-53) ; and of CX 15 on CXs 22 A-C (supra, p.
653). In truth and in fact, the invoiced products contained substan-
tially different amounts and types of fibers than represented.

As a matter of law, these acts and practices of the respondent
were and are all to the prejudice and injury of the public and con-
stituted and now constitute unfair and deceptive acts and practices
in commerce within the intent and meaning of the Federal Trade
Commission Act. However, the question whether this warrants an
order to cease and desist will be considered in the Summary, An-
alysis, and Conclusions that follow : :

SUMMARY, ANALYSIS, AND CONCLUSIONS

In addition to questioning the sufficiency of the evidence connect-
ing some of the fabrics or labels with respondents—a matter resolved
by the findings in Section III (supra)—respondents have urged .
a 4-point defense, as follows:

1. Inaccurate label statements as to non-wool fibers contained in
a part-wool product do not violate the Wool Products Labeling Act,
nor does understatement of the wool content. »

2. The deviations shown between label representations and actual
fiber content are within reasonable tolerances, considering unavoid-
able variations in manufacture and the lack of precision in fabric
testing. ;

3. The challenged fabrics do not constitute a representative sam-
pling of respondents’ goods.

4. Respondents should be allowed an opportunity to dispose of
any labeling discrepancies on an informal non-adjudicatory basis.

These defenses will be considered in the summary and analysis
that follow: C ’

I. Wool Act Charges

The most troublesome question presented on this record is whether
the failure to accurately list on labels the non-wool content of a
part-wool product constitutes a violation of the Wool Products
Labeling Act. A subsidiary or related question is whether an under-
statement in labeling of the wool content of a part-wool product
and the consequent overstatement of the presence of .non-wool fibers
constitute a violation of the Act. : ' )

Were it not for the case of Marcus v. FTC, 354 F. 2d 85. (2d Cir.
1965), the examiner would have little doubt that the answer to both
questions is yes. However, in the Marcus case, the Court clearly
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held that “if the percentage of wool is correctly stated, the Act is
not concerned with the accuracy of statements about other constitu-
ent fibers” and that, moreover, understatement of the wool content
does not constitute a violation (354 F. 2d, at 87-88).

With all due deference to the Court, the examiner believes the
language of the Wool Act, including the preamble and, more par-
ticularly §§ 4a(1) and (2) (15 U.S.C. §68b (a) (1) and (2)), is so
clear and unambiguous as to make resort to legislative history un-
necessary and that, in any event, the legislative history is not such
as to require the Court to hold as it did.

However, no petition for certiorari was filed on the Supreme
Court, nor does it appear that the Commission or any court has
taken a contrary view since the Marcus decision, except that the
Commission has issued numerous consent orders containing the
statutory language of § 4a (2), thus purporting to require the accu-
rate disclosure of non-wool fibers in part-wool products.

Complaint counsel have cited two Commission cases that are in
conflict with Marcus in holding that the Wool Act is not concerned
merely with the correct labeling of woolen. fibers, and, in this re-
spect, only insofar as the amount of wool is not overstated, but that
it requires a correct statement of the woolen fibers present in a wool
product, does not allow understatement of the wool content, and
requires a correct statement of the names and percentages of all
non-woolen fibers present in amounts of 55% or more: Vikingo, Ltd.,
63 F.T.C. 152, 158 (1963), and Sacks Woolen Co., Inc., 61, F.T.C.
1226, 1231-33, 1236 (1962). However, it will be noted that both of
these cases antedate the Marcus decision. They were cited to the
Marcus Court, as was their rationale, but the Court squarely re-
jected the Commission’s interpretation.

The examiner recognizes the anomaly that whereas the Textile
Fiber . Products Identification Act requires the accurate labeling
of the fiber content of textile products generally, it specifically ex-
empts products subject to the Wool Products Labeling Act (15
U.S.C. §370(h)). In other words, there would be no specific regu-
lation of fibers other than wool once the product contained some
wool and was therefore subject to the provisions of the Wool Act
and not of the Textile Act. The possibility of such a statutory hiatus
was not mentioned in the Commission’s brief, nor did the Court
discuss it. However, the brief did cite the Vikingo case (supra),
where the hearing examiner specifically called attention to this
anomaly (63 F.T.C. at 1558). At any rate, the Court commented
in Marcus: “There are, of course, other acts, for example, § 5(a) (1)
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of the Federal Trade Commission Act, under which deceptive prac-
tices as to const1tuent ﬁbers ¢an be controlled” (354 F. 2d, at. 88,
n. 4).

In the circumstances outlined, in a case where respondents are
within the jurisdiction of the Second Circuit, the examiner is con-
strained- to view the Marcus case as a controlling precedent by
which he must be bound. :

This means, then that CX 1, CX 11, CX 12, and CX 15 are
not misbranded under the Wool Act by reason of misstatements
of their non-wool content, nor is CX 1 misbranded by reason- of the
understatement of its wool content.

There remains the question whether the misstatements of the wool
content at CX 11, CX 12, and CX 15 are actionable. -

The wool content of CX 11, as shown by testing, was within
2.7% of the represented wool content of 87%. This can hardly be
held to constitute actionable misbranding. Such a deviation is ex-
cusable as due to unavoidable manufacturing variations or as within
the margin of testing error (Marcus v. FTC, 354 T, 2d 85, 89 (2d
Cir. 1965) ; Beacon Manufacturing Co., 46 F.T.C. 1073, 1075-77;
see Striar 127, Grimwade 207; CX 86 F-G).

CX 15, which was labeled as containing 70% wool, 15% fur, 10%
nylon, and 5% other fibers, contained 4.3% less wool and fur com-
bined than the 85% represented by the label. However, the test
failed to show the percentage of wool content separately, so that
there is no proof that it did not contain the stated 70%.

This leaves only one clear case of misbranding—CX 12 which
was labeled as containing 70% wool, but actually contained only
46.2% wool, or 23.8% less than stated. Here again, the Marcus case
is controlling. One instance of misbranding does not provide a sub-
stantial basis for the issuance of an order to cease and desist (Mar-
cus v. FTC, 354 F. 2d 85, 89 (2d Cir. 1965)).

In view of this determlnatlon respecting the misbranding charge,
the charge of furnishing fa]se guarantees must necessarily fail too.

IT. Textlle Act Charges

The charges of mlsbrandmg and false invoicing unde1 the Tex-
tile Fiber Products Identification Act must be dismissed for lack
of substantial proof of violation (supra, pp. 657-60).

III. Federal Trade Comm1ssmn Act Charges

With the proof of violation of both the Wool Act and the Textlle
Act having been found insufficient, on the facts and on the law,

470-536—73——43
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the next question is whether an order should be entered against
false invoicing under the Federal Trade Commission Act. The ex-
aminer is of the opinion that, as a matter of discretion, it would
be incongruous to enter such an order in the circumstances pre-
sented by this record.

The main thrust of this proceeding involved alleged violations
of the Wool Act and of the Textile Act; and the Federal Trade
Commission Act charge of false invoicing was concededly aux-
iliary to the Wool Act allegations. With the principal thrust blunted
by the facts and the law, there is at least some question whether
the auxiliary charge should stand.

It is true that respondents have misrepresented the fiber content
of their products, and the dismissal of the Wool Act charges is
partly on technical grounds. Nevertheless, an attitude here that
half a loaf is better than none would have a dog-in-the-manger
aspect that the examiner finds inappropriate on this record.

The circumstances that have led the examiner to this conclusion
include the following: :

With perhaps one or two exceptions, the misrepresentations are
not flagrant and may be accounted for, at least in part, by unavoid-
able manufacturing variations, by isolated error,’* or by the mar-
gin of error involved in testing. ’

Regarding the Wool Act defense of unavoidable manufacturing
variations, which may be applied to the related charge of false in-
voicing under the Federal Trade Commission Act, the examiner
assumes, without deciding, that deviations of up to 5 percent are
within the exculpatory provision of Section 4(a)(2) of the Wool
Act, as interpreted by the Marcus decision. In Marcus, the Court
seemed to read into the proviso a virtually automatic tolerance of
at least 5 percent. (Marcus v. FTC, 354 F. 2d 85, at 89; compare
Hearing Examiner’s Initial Decision (June 9, 1964) in the Marcus
case, sub. nom. Stanton Blanket Co., D. 8610, slip opinion, p. 10;
Final Order, December 18, 1964 [66 F.T.C. 1290]; see Beacon Man-
ufacturing Co., 46 F.T.C. 1073, 1075 (1949); cf. Alscap, Inc., 60
F.T.C. 275 (1962), and Milwaukee Allied Mills, Inec., 55 F.T.C.
1530, 1540 (1959) ; see, in this record, Striar 127; Grimwade 207.)

The testimony of Mr. Banci and respondents’ expert Professor
Rota (Tr. 746, et seq.; T87 et seq.; 998-1935) indicates that Mr.
‘Banci’s mill and other mills in Prato, Italy, have experienced dif-

13 For example, CX 11; see Banci 780 H-H, 806, Compare Becon Manufacturing Co.,
46 F.T.C. 1073, 1075 (1949). :
1 See CX 36-G.
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ficulties in achieving homogeneity of fabrics, particularly in mul-
tiple-component blends involving reprocessed and reused wool, fur
fibers, and synthetic fibers, and that efforts are being made to find
solutions to such problems. But on the basis of their testimony and
in the light of the testimony of the American manufacturers, as
well as Dr. Golub, there might be doubt, absent the Marcus ruling,
that the difficulties of achieving a product of such homogeneity that
it may be properly labeled are due to unavoidable manufacturing
variations. Mr. Banci’s mill has elected to use large high-speed ma-
chinery to achieve greater production, and such size and speed have
been blamed for the lack of homogeneity in certain fabrics. Although
the Italian manufacturers may face certain problems to which the
American manufacturers are not subject, the record indicates that
there are machines and processes available, or that the existing
Italian machines and processes may be modified, so as to achieve
sufficient homogeneity that acceptable labeling may be achieved.
However, it does appear that respondents are endeavorlng to over-
come these difficulties and that they exercise due care (id.). .

The fabrics involved in this proceeding do not constitute a rep-
resentative random sampling,’® and there is evidence that many
other samples were tested by the Government and apparently found
acceptable (Rose 186-88-A; Moody 370; Shea 693). The examiner
does not mean to suggest that respondents may be excused from
misrepresentation of some fabrics because others are properly rep-
resented. But the evidence here falls far short of permlttmcr any
inference that respondents have engaged in deliberate misrepre-
sentation or in actionably careless misrepresentation.

On the basis of the evidence and from his observation of respond-
ent Walter Banci as a witness, the examiner is convinced of the
good faith of the respondents. v

The record indicates that Mr. Banci declined to sign a consent
order in the spring of 1968 (Tr. 665) on the basis that he was not

% In the view taken by the examiner, it is unnecessary to consider the statistical and
probability concepts developed on this record -regarding the adequacy or the fairmess of
the product sampling involved here (Terzuoll 860 et seq.; Tanner 1112 et seq). Without
any criticism of the witness intended, 1t may be noted that the testimony of Mr. Tanner
loses much of its force by virtue of the fact that some of his assumptions were not
well-founded. In any event, the examiner rejects respondents’ contentions regarding the
extent of sampling required. The law does not require such a degree of scientific sam-
pling as to prove that a substantial portion of a respondent’s goods is misrepresented.
It is sufficient if the evidence shows some pattern of violation, ruling out some aberrant
discrepancy produced and caught by chance.-

16 Of course, the absence of such factors does not constitute any lega.l defense (Smith-
line Coats, 45 F.T.C. 79, 87 (1949)), but it is relevant to the question whether the
public interest requlres entry of an order.
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aware of any misbranding on the part of respondents and that he
was unable to ascertain with any exactitude the basis of the Com-
mission’s belief that respondents had violated the law. There is
record support for the contention of respondents that at the time
of the consent negotiations, the Commission’s staff did not have sub-
stantial evidence of actionable violations requiring formal complaint
proceedings rather than the voluntary and cooperative compliance
procedures customary in such instances. It appears that at.the.time
of the consent negotiations, the only examples of alleged violations
consisted of matters that complaint counsel conmdered unworthy of
introduction in this record.'’

Moreover, Mr. Banci testified (Tr. 782-83), without contradiction
or challenge, that he volunteered to cooperate with the Commission
in any reasonable way designed to assure proper labeling of re-
spondents’ imported goods, even to the point of paying for Com-
mission inspections of his factory in TItaly.

Respondents, in their submittals at the close of this case, con-
tinue to express a willingness to cooperate in voluntary.enforce-
ment procedures. They state:

Respondents stand ready to fully cooperate with the Commission and will,
as they have done throughout this proceeding, reveal any information and take
any steps which may be reasonably required by the Commission. (RML 5-6.)

. Respondents are anxious to avoid future difficulties under the Textile

Act as well as under the Wool Act. Respondents will cooperate in a voluntary

enforcement procedure but are anxious to avoid the stigma of a formal Commis-
sion order. (RML 42.)

In view of these considerations, it appears to the examiner that

- the public interest would be served by dismissing the invoicing

charges under the Federal Trade Commission Act on condition that

respondents Verrazzano and Walter Banci engage in cooperative

compliance procedures with the Commission’s staﬁ. (See B. H. Macy

& Co., Inc., D. 8650 Final Order, Nov. 29, 1967) [72 F.T.C. 894].)

17 Bancl 781-86; see Rose 186-88. The test reports relied on by complaint counsel
(CXs 36-39), as well as otlier test reports relating to the fabrics in this case (RXs 1-3) -
were dated subsequent to the consent negotiations.

‘At the outset of this proceeding, in response to an order for a more definite statement,
complaint counsel ‘listed four fabrics as fllustrative of the misbranding of products
labeled as 709% reprocessed wool, 20% linen, 5% nylon, 5% other fibers, as alleged in
Paragraph Three of the complaint. (See “Answer in Response to Respondents’ Motion for
a More Definite Statement . . .’! filed December 9, 1969, subparagraphs 1-3 of Paragraph
One.) However, none of these samples or test reports were offered in evidence by com-
plaint counsel. Three of the test reports relating to these samples are in the record as
RXs 10-12 (see also Appendix A of respondents’ Memorandum of Law). Apparently com-
plaint counsel did not consider the minor discrepancies shown as constituting violations
since, as noted by the laboratory report on two of the fabrics testing had shown them
to be “approx. as labeled” (RXs 11-12). : P






