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IN THE MATTER OF
CARPETS “R” US, INC,, ET AL.

ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND TEXTILE FIBER
PRODUCTS IDENTIFICATION ACTS

Docket 8947. Complaint, Dec. 7, 1973—Final Order, Feb. 26, 1976

Order requiring a Lanham, Md., distributor and installer of carpeting and floor
coverings, among other things to cease using bait and switch tactics; misrepre-
senting free goods and services; misrepresenting exaggerated prices as regular
and customary; misrepresenting the amount of carpeting offered for sale, i.e.,
square feet vs. square yards; failing to disclose to customers their right to a
three-day cooling-off period during which they may cancel their sales contract
with full refund of monies paid; and misbranding and falsely invoicing their
textile fiber products in violation of the Textile Fiber Products Identification
Act.

Appearances

For the Commission: Fverette E. Thomas, Alice C. Kelleher, and
Allen R. Caskie.

For the respondents: Ephraim Jacobs, Foley, Lardner, Hollabaugh
& Jacobs, Washington, D.C. ‘

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act and
the Textile Fiber Products Identification Act, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Carpets “R” Us, Inc., a corporation, and
Paul W. Ferrone and Homer Bandy, individually and as officers of said
corporation, hereinafter referred to as respondents, have violated the
provisions of said Acts, and the rules and regulations promulgated
under the Textile Fiber Products Identification Act, and it appearing to
the Commission that a proceeding by it in respect thereof would be in
the public interest, hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Carpets “R” Us, Inc, is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Maryland, with its principal office and place of business
located at 9035 Lanham Severn Rd., Lanham, Maryland.

Respondents Paul W. Ferrone and Homer Bandy are individuals and
officers of the corporate respondent. They formulate, direct and control
the acts and practices of the corporate respondent, including the acts
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and practices hereinafter set forth. Their business address is the same
as that of the corporate respondent.

All of the aforementioned respondents cooperate and act together in
the carrying out of the acts and practices hereinafter set forth.

PAR. 2. Respondents are now, and for some time last past have been,
engaged in the advertising, offering for sale, sale, distribution and
installation of carpeting and floor coverings to the public.

COUNT 1

Alleging violation of Section 5 of the Federal Trade Commission Act,
the allegations of Paragraphs One and Two hereof are incorporated by
reference in Count I as if fully set forth verbatim.

PAR. 3. In the course and conduct of their business as aforesaid,
respondents now cause, and for some time last past have caused, their
said merchandise, when sold, to be shipped from their places of
business located in the State of Maryland, to purchasers thereof located
in various other States of the United States and the District of
Columbia, and maintain, and at all times mentioned herein have
maintained, a substantial course of trade in said merchandise in
commerce, as “commerce” is defined in the Federal Trade Commission
Act.

PAR. 4. In the course and conduct of their aforesaid business, and for
the purpose of inducing the purchase of their carpeting and floor
coverings, the respondents have made, and are now making, numerous
statements and representations by repeated advertisements inserted in
newspapers of interstate circulation, by advertisements transmitted
over television, and by oral statements and representations of their
salesmen to prospective purchasers with respect to their produects and
services.

Typical and illustrative of said statements and representations, but
not all inclusive thereof, are the following:

SPECTACULAR
DUPONT 501
$159 up to 270 sq. ft.
continuous nylon
CARPET SALE
FREE
PADDING & LABOR
3 ROOMS — WALL-TO-WALL
- Living Room
- Dining Room
- Hall & Steps
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Also Available: Acrilon (sic),
Polyester, Tip Sheers, Shags, ete. * * *

3 Rooms
DUPONT 501
$189 * * *
X £ ) *k * * *

* % % _ No Extras
- No Free Gifts
Just Down to Earth
Low Prices * * *

PAR. 5. By and through the use of the above-quoted statements and
representations, and others of similar import and meaning but not
expressly set out herein, separately and in connection with the oral
statements and representations of respondents’ salesmen to customers
and prospective customers, the respondents have represented, and are
now representing, directly or by implication, that:

1. Respondents are making a bona fide offer to sell the advertised
carpeting and floor coverings at the price and on the terms and
conditions stated in the advertisements.

2. By and through the use of the words “SALE,” and other words of
similar import and meaning not set out specifically herein, said
respondents’ carpeting and floor coverings may be purchased at special
or reduced prices, and purchasers are thereby afforded savings from
respondents’ regular selling prices.

3. Purchasers of the said Dupont 501 Carpet receive “free” padding
and installation labor.

PAR. 6. In truth and in fact:

1. Respondents’ offers are not bona fide offers to sell said carpeting
and floor coverings at the price and on the terms and conditions stated
in the advertisements. To the contrary, said offers are made for the
purpose of obtaining leads to persons interested in the purchase of
carpeting. Members of the purchasing public who respond to said
advertisements are called upon in their homes by respondents or their
salesmen, who make no effort to sell to the prospective customer the
advertised carpeting. Instead, they exhibit what they represent to be
the advertised carpeting which, because of its poor appearance and
condition, is frequently rejected on sight by the prospective customer.
Higher priced carpeting or floor coverings of superior quality and
texture are thereupon exhibited, which by comparison disparages and
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demeans the advertised carpeting. By these and other tactics, purchase
of the advertised carpeting is discouraged, and respondents, through
their salesmen, attempt to sell and frequently do sell the higher priced
carpeting. '

2. Respondents’ products are not being offered for sale at special or
reduced prices. To the contrary, the price respondents regularly
advertise and their so-called advertised “sale” price are identical and
are used to mislead prospective customers into believing there is a
saving from a bona fide regular selling price. In fact, seldom, if ever,
are the advertised items sold, because the offer is designed to act as the
inducement for the practices set forth in Paragraph Six 1. hereof.

3. Purchasers of respondents’ Dupont 501 Carpet do not receive
free padding and installation labor. To the contrary, the cost of the
padding and labor is added to and regularly included in the selling price
of the merchandise sold to the customer.

Therefore, the statements and representations as set forth in
Paragraphs Four and Five hereof were and are false, misleading and
deceptive.

PAR. 7. In the further course and conduct of their business, and in the
furtherance of a sales program for inducing the purchase of their
carpeting and floor coverings, respondents and their salesmen or
representatives have engaged in the following additional unfair, false,
misleading and deceptive acts and practices:

In substantial number of instances, through the use of the false,
misleading and deceptive statements, representations and practices set
forth in Paragraphs Four through Six above, respondents or their
representatives have been able to induce customers into signing a
contract upon initial contact without giving the customer sufficient
time to carefully consider the purchase and consequences thereof:

Therefore, the acts and practices as set forth in Paragraph Seven
hereof were and are unfair and false, misleading and deceptive acts and
practices.

PAR. 8. In the further course and conduct of their aforesaid business,
and in connection with the representations set forth in Paragraph Four
above, respondents offer carpet with padding and installation included
at a price based upon specified areas of coverage. In making such offer,
respondents have failed to disclose the material fact that the prices
stated for such specified areas of coverage are not applied at the same
rate for additional quantities of carpet needed, but are priced
substantially higher.

The aforesaid failure of the respondents to disclose said material
facts to purchasers has the tendency and capacity to lead and induce a
substantial number of such persons into the understanding and belief
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that the prices charged for quantities of carpet needed in excess of the
specified areas of coverage will not be substantially higher than the
rate indicated by the initial offer.

Therefore, respondents’ failure to disclose such material facts was,
and is, unfair, false, misleading and deceptive.

PAR. 9. In the course and conduct of their business, and for the
purpose of inducing the purchase of their produects, respondents use the
term “up to 270 sq. ft.” to indicate the quantity of carpeting available at
the advertised price.

PAR. 10. The unit of measurement usually and customarily employed
in the retail advertising of carpet is square yards. Consumers are
accustomed to comparing the price of carpet in terms of price per
square yard, therefore respondents’ use of the square foot unit of
measurement confuses consumers who compare respondents’ prices
with competitors’ prices advertised on a square yard basis. Further-
more, respondents’ use of square foot measurements exaggerates the
size or quantity of carpeting being offered, and therefore has the
capacity and tendency to mislead consumers into the mistaken belief
they are being offered a greater quantity of carpet than is the fact.

Therefore, the acts and practices as set forth in Paragraph Nine
hereof were and are unfair, false, misleading and deceptive.

PAR. 11. In the course and conduct of their aforesaid business, and at
all times mentioned herein, respondents have been, and now are, in
substantial competition in commerce, with corporations, firms and
individuals in the sale and distribution of rugs, carpeting and floor
coverings and services of the same general kind and nature as those
sold by respondents.

PAR. 12. The use by respondents of the aforesaid false, misleading
and deceptive statements, representations, acts and practices has had,
and now has, the capacity and tendency to mislead members of the
purchasing public into the erroneous and mistaken belief that said
statements and representations were and are true and complete and
into the purchase of substantial quantities of respondents’ products and
services by reason of said erroneous and mistaken belief.

PAR. 13. The aforesaid acts and practices of respondents, as herein
alleged, were and are all to the prejudice and injury of the public and of
respondents’ competitors and constituted, and now constitute, unfair
methods of competition in commerce and unfair and deceptive acts and
practices in commerce in violation of Section 5 of the Federal Trade

Commission Act.
COUNT II

Alleging violation of the Textile Fiber Products Identification Act
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and the implementing rules and regulations promulgated thereunder.
and of the Federal Trade Commission Act, the allegations of
Paragraphs One and Two hereof are incorporated by reference in
Count II as if fully set forth verbatim.

PAR. 14. Respondents are now, and for some time last past have been,
engaged in the introduction, delivery for introduction, sale, advertising,
and offering for sale, in commerce, and in the transportation or causing
to be transported in commerce, of textile fiber products including
carpeting and floor covering and have sold, offered for sale, advertised,
delivered, transported and caused to be transported, after shipment in
commerce, textile fiber products, either in their original state or
contained in other textile fiber products, as the terms “commerce” and
“textile fiber product” are defined in the Textile Fiber Products
Identification Act.

PAR. 15. Certain of said textile fiber products were falsely and
deceptively advertised in that respondents in making disclosures or
implications as to the fiber content of such textile fiber products in
written advertisements used to aid, promote, and to assist, directly or
indirectly, in the sale or offering for sale of said products, failed to set
forth the required information as to fiber content as specified by
Section 4(c) of the Textile Fiber Products Identification Act, and in the
manner and form prescribed by the rules and regulations promulgated
under said Act.

PAR. 16. Among such textile fiber products, but not limited thereto,
was carpeting which was falsely and deceptively advertised in The
Washington Daily News and The Evening Star, newspapers published
in the District of Columbia, and having a wide circulation in the District
of Columbia and various other States of the United States, in that said
carpeting was described by such fiber connoting terms among which,
but not limited thereto, was “Acrilon” (sic), and the true generic name
of the fiber contained in such carpeting was not set forth.

PAR. 17. By means of the aforesaid advertisements and others of
similar import and meaning not specifically referred to herein,
respondents have falsely and deceptively advertised textile fiber
products in violation of the Textile Fiber Products Identification Aect in
that said textile fiber products were not advertised in accordance with
the rules and regulations promulgated thereunder in the following
respects:

1. In disclosing the fiber content information as to floor coverings
containing exempted backings, fillings, or paddings, such disclosure was
not made in such a manner as to indicate that such fiber content
information related only to the face, pile or outer surface of the floor
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covering and not to the backing, filling or padding, in violation of Rule
11 of the aforesaid rules and regulations.

2. A fiber trademark was used in advertising textile fiber products,
without a full disclosure of the fiber content information required by
said Act, and the regulations promulgated thereunder, in at least one
instance in said advertisement, in violation of Rule 41(a) of the
aforesaid rules and regulations.

3. A fiber trademark was used in advertising textile fiber products,
containing only one fiber and such fiber trademark did not appear, at
least once in the said advertisement, in immediate proximity and
conjunction with the generic name of the fiber, in plainly legible and
conspicuous type, in violation of Rule 41(c) of the aforesaid rules and
regulations.

PAR. 18. The acts and practices of respondents as set forth above
were, and are, in violation of the Textile Fiber Products Identification
Act and the rules and regulations promulgated thereunder, and
constituted, and now constitute, unfair and deceptive acts and
practices, in commerce, and unfair methods of competition, in
commerce, under the Federal Trade Commission Act.

INITIAL DECISION BY ERNEST G. BARNES, ADMINISTRATIVE
LAW JUDGE

JANUARY 15, 1975

PRELIMINARY STATEMENT

[1] The Federal Trade Commission issued its complaint in this
proceeding on December 7, 1973, charging respondents Carpets “R” Us,
Inc., a corporation, and Paul W. Ferrone and Homer Bandy, individually
and as officers of said corporation, with violation of Section 5 of the
Federal Trade Commission Act, and of the Textile Fiber Products
Identification Act and the implementing rules and regulations promul-
gated thereunder. The complaint issued in this proceeding has two
parts. Count I thereof alleges the violation by respondents of Section 5
of the Federal Trade Commission Act. Count II thereof alleges [2] the
violation by respondents of the Textile Fiber Products Identification
Act and the implementing rules and regulations promulgated thereun-
der.

Respondents filed an answer to the complaint on February 12, 1974,
admitting in part and denying in part the allegations of the complaint.
Thereafter, prehearing conferences were held on February 28, 1974
and on April 26, 1974. Respondents’ motions to dismiss the complaint as
to respondent Paul W. Ferrone and to dismiss Paragraphs Seven and






