HERBERT R. GIBSON, SR., ET AL. 629

553 Initial Decision

style, price or price range of the watches purchased by Target, nor is
there any evidence of the exact dates of those purchases.

259. The tabulations in the record, summarizing sales by Waltham
to Gibson stores and other customers in New Mexico and Texas during
1973 and 1974, reveal contemporaneous transactions involving sales of
watches by Waltham to various Gibson stores and other Waltham
customers located in the same town or city (CX 216A-D).

However, there is virtually no record evidence regarding the
functional level of any of the alleged nonfavored customers who are
shown in the tabulations.5® They may be wholesalers, retailers,
warehousers or even perform some other function. Thus, the record
evidence does not show that these alleged nonfavored customers were
in competition with Gibson retail stores.

Moreover, the tabulations do not specify what products were
purchased in a specific transaction. The only description given for the
type of products purchased in all of the transactions shown is
“watches.” There is also no way to determine the prices of the products
involved.56 Given the great assortment of Waltham watches,57 the
information contained in the tabulations is insufficient to make the
determination of whether the goods sold to Gibson retail stores and the
goods sold to alleged competitors of Gibson stores were of like grade
and quality. [103]

G. Wagner Products

260. E. R. Wagner Manufacturing Company, Wagner Products
Division (“Wagner”), of Hurtisford, Wisconsin, manufactured and sold
carpet sweepers, rug shampooers, rug shampoo, an electric clothes
dryer and home food craft kits during the period 1969 through 1973
- (Hornick 3156-57).

Wagner sells and ships its products throughout the United States
and Canada (Hornick 3156-57), including shipments to Gibson Stores
' located outside of Wisconsin (CX 640A-N). Wagner is engaged in
interstate commerce and its transactions with the respondents, includ-
ing show fee payments based on such sales, are in the course of such
commerce. ' :

261. In 1973, Wagner had approximately 300-400 customers for its
carpet sweeper product line, including Gibson, OTASCO, TG & Y,
White stores, Nash Hardware, hardware retailers and hardware
distributors and wholesalers (Hornick 3164-65, 3211-12, 3214, 3259-61).

55 Southwestern Drug, one of the alleged favored cust: (CX 216C), is a wholesale drug distributor (Levitt
1784) and, thus, is not at the same functional level of operations as the Gibson stores.

5 Waltham watches fall into several price categonm, with many watches within each category (Findings 255,
256). '

37 Finding 255.




630 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 95 F.T.C.

In 1973, Wagner’s volume of sales on carpet sweepers to all of its
customers was approximately $600,000 to $700,000 (Hornick 3194). In
the same year, Wagner’s sales of carpet sweepers to all the Gibson
stores amounted to $69,531.73, or approximately 10% of its total sales
volume on this product (Hornick 3191-93; CX 634D, 637D).

262. Wagner received orders from different Gibson franchisees in
their individual capacity. The products were shlpped to the franchisees’
stores (Hornick 3239).

263. Wagner’s sales force was comprised of independent manufac-
turer’s representatives located throughout the country. Its manufac-
. turer’s representative in the Texas and Oklahoma area during the 1969
to 1973 period was the Weldon Jacobs Company (“Jacobs”).58 Jacobs
was paid on a commission basis (Hornick 3157). The duties of Wagner’s
manufacturer’s representatives were to solicit business and service

Wagner’s accounts (Hornick 3158).
~ Neither H. R. Gibson, Sr., Tommy Perkins nor any of Gibson, Sr.’s
employees was ever a manufacturer’s representative for Wagner
(Hornick 3196).

264. Wagner participated in the Gibson Trade Show in the years
1969 through 1973 (Hornick 3167). Wagner’s purpose in [104]attending
the Gibson Trade Show was to be able to display and sell its products to
the Gibson retail store buyers who were at the show (Hornick 3169-70,
3217-18, 3227, 3250). Wagner utilized show sheets in connection with
the Gibson Trade Show (Hornick 3170; CX 632A-B, 635A-B).

265. The requirements imposed upon Wagner by the Gibson Trade
Show for Wagner to participate in the show were: payment for rental
of booth space; and, in 1973, payment of a percentage fee based on
total sales to all Gibson stores (Hornick 3167, 3190-91, 3195). [105]

266. Wagner made the following booth fee payments to the Gibson
Trade Show:*

38 Jacobs was Wagner’s manufacturer’s representative at the Gibson Trade Show (Hornick 3196).
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Nhar of |Kata Per |Amount of| Form of
Show Boothe | Booth Payment | Payment Payes

1970 $125.00 Check | Weldon M. Jacoba Co. Inc,*CX 626A-C
1616 Dallas Trade Mart
Dallas, Texas

Aogust 1970 §125.00 | Check | The Weldon Jacobe Co.,  [X 627A-C

Inc, **

1616 Dallas Trade Mart
Dallss, Texas

Febroary 1971 §125.00 Check | Weldon Jacobs Compary*® 628A-C
1616 Dellas Trade Mart =
Dallas, Texas

Yovesber 1971 $125.00 Chack mmdmm.lmu X 629A-D
ms Dnnn Trade Mert

Toxas

® Hm‘eeruln&canlpoinummtindiu:edvithrupectmnpnﬂaﬂa:
Tn/m:dn record evidence did not establish such information.

*4/ Uagper's maufacturer's representative, Jacobs, uouldpcylth- Nn;ﬁ;:

rental of booth space at the Gibson Trade Show and
redpbursed by Wagner (Homick 3167-68, 3251).

[106]267. In 1973, and again in 1974, Wagner agreed to pay to the
Gibson Products Co. three percent of total sales to all Gibson retail
stores for promotional services rendered (Hornick 3190-91, 3195, 3198
99; SR 17B, C). Wagner agreed to make such show fee payments
because “[i]t was our understanding that if we didn’t do that, we might
not be able to get into the trade show” and, if that were to result, “[w]e
felt that our sales would suffer” (Hornick 3195, 8202, 3215, 3237). [107]

268. Wagner made the following show fee payments to the Gibson
Trade Show:

! Tate of o of 1 ge of [Period Yor Which| Deacriotion of
! Mot | Payment Payment Payea Total Sales {Payment Was Made| Payment on Wegner
Records
$1,234.3 |7719/73 | Check [Gibson Prodices Co. ? PaweryJdue' | Voluos rebace
519 Gibsan St. ‘1973 through June 1973+
Seagoville, Texas
85L.59 |M/176 Check |Gibson Prodicts Co. n uly-Decenber Volume rebate -
. 519 Gibson St. 1973 July-Dec, 1973 -
Seagoville, Texas Our credit memo
#568554%
* X 63AA-D
" CX 637A-D; SR 17A.

[108]269. Wagner did not receive any services from the Gibson
Trade Show for the payment of the three percent show fee in 1973,
above and beyond the services it had received in prior years when it
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had not made any show fee payments (Hornick 3195). The show fee
was paid in connection with the original sale of Wagner’s products to
Gibson retail stores; the show fee was not a promotional allowance .
made in connection with the resale of Wagner’s products to consumers
(Findings 68, 73, 97, 264, 265, 267).

270. Similarly, the booth fee was paid in order to enable Wagner to
attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Wagner’s goods to Gibson retail stores. The booth fee was not a
promotional allowance made in connection with the resale of Wagner’s
products to consumers (Findings 64, 68, 73, 95, 264, 265).

271. Wagner did not have a volume rebate program in 1973
(Hornick 3196). In that year, Wagner neither made nor offered to
make payments based upon a percentage of total sales or alternate
payments to any of its customers, other than Gibson Products
Company, for services rendered (Hornick 3200-02).

During the 1969 to 1973 period, Wagner neither made nor offered to
make payments based upon a percentage of total sales to any of the
other trade shows that it attended (Hornick 3202-03).

272. In the years 1969 to 1973, Wagner neither made nor offered to
make booth payments or alternate payments, other than newspaper or
tabloid advertising, to any of its customers that did not hold trade
shows (Hornick 3203-04).

273. Wagner had an advertising and promotional program which
was made available to all of its customers, including all Gibson stores.
The program encompassed the use of tabloids, newspaper advertising
and sales floor demonstrations (Hornick 3196-97, 3201, 3229-32).. The
payments made by Wagner would vary, depending on the type of
service utilized by the customer (Hornick 3231).

274. Wagner participated with the Gibson stores, in 1972 and 1973,
in advertising in Gibson tabloids which were directed at the ultimate
consumers>? (Hornick 3171, 3174, 3176, 3254). Wagner paid $500.00, by
check dated May 3, 1973, [109]to the Gibson Products Corp. for
advertising in the April 1972 Gibson tabloidé® (CX 633A-F. See also
Hornick 3179-80, 3186, 3187, 3190). The tabloid payment to Gibson
Products Company was not based upon a percentage of total sales
(Hornick 3198). Moreover, it was in addition to the show fee payments
made in 1973 (Hornick 3200, 3232).

There is no showing that Wagner’s tabloid payments were not
within the scope of its cooperative advertising and promotional
program made available to all of its customers (Finding 274). A
mlieved that participation in the Gibson tabloid advertisements would facilitate sales to Gibson retail
stores (Hornick 3255, 3265).

6 The products advertised were the following model carpet sweepers: Tidy-Up, Handy, Un-Litter Bug and
Sweep-A-Smile (CX 633F).
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diserimination cognizable under Count I of the complaint with respect
to tabloid payments has not been proven.

275. Wagner participated in Gibson store directory advertising in
which Wagner’s name and products, along with other vendors, were
listed for purposes of distribution to the Gibson retail stores (Hornick
3171-72, 3228-29). Wagner paid $50.00, by check dated September 21,
1972, to the Gibson Products Company for advertising in the January-
June 1973 Gibson store directory (CX 631A-E). Wagner viewed the
store directory advertisement as an aid in making sales to the Gibson
retail stores (Hornick 3228). '

276. Wagner considered its carpet sweepers as one product line.
However, there were four basic types of chassis for the carpet
sweepers (Hornick 3159). There were three basic sizes. Other variations
included still larger units, a unit with a dial and a larger unit with a
dial and a bigger bumper (Hornick 3163-64, 3225). Even where the only
variations were that of color and name, such a carpet sweeper would
have its own part number (Hornick 3223).

Aladdin was the smallest carpet sweeper in size, with the least
number of features; it would come in different colors and have
different names, such as Aladdin Sunset Red or Aladdin Avocado
Handy (Hornick 3159-60. See e.g., CX 640A, B). Floormaster was
another chassis type; it also came in different colors with different
names, such as Floormaster Bittersweet, Floormaster Lettuce Green,
Floormaster Bright Yellow, or Floormaster Brown (Hornick 3161. See,
e.g., CX 640A, D). The Lite N Easy Blue Mist, Aladdin, Dial A Sweep,
Calico Daisies, Tidy Up and Whisk Up models were all the same type
carpet sweeper, differing only in terms of color and name (Hornick
3161-62. See, e.g., CX 640A, E). ‘

Wagner also offered and sold a promotional carpet sweeper, which
was specially priced at a-lower price to move well. This promotional
product, described only as “Carpet Sweeper A” on some of Wagner’s
invoices (CX 640J, L), is the [110]same type carpet sweeper as the Lite
N Easy Blue Mist, Aladdin, et al. (Hornick 3162-63); for instance, the
Light N Easy Blue Mist and the promotional “Carpet Sweeper A” have
the same part numbers (CX 640E-N). This promotional carpet sweeper
is the product sold in the case of the invoices numbered CX 640E-N.

277. The invoices in the record disclose the following contempora-
neous transactions involving sales of goods of like grade and quality
(CX 640A-N).
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San Antonio, Texas: Aladdin/Lite N Easy Blue Mist/Carpet Sweeper A (Gibson -
3/30/13, 8/29/73; White Storess! - 2/6/73, 3/14/178, 5/ 18/73, 6/13/73, 8/20/73, 4/25/78,
12/5/173, 3/8/74).

H. Farber Brothers

278. Farber Brothers (“Farber”), of Memphis, Tennessee, sells
interior automotive products, including seat covers, slip covers and air
cooled cushions (Farber, 1104-05).

Farber normally sends all of its shipments out of Memphis (Farber
1105-06), including sales to Gibson stores located outside of Tennessee
(CX 1204A-J). Farber is engaged in interstate commerce and its
transactions with the respondents, including show fee payments based
on such sales, are in the course of such commerce.

279. Farber has had employees who worked on a commission basis
as well as direct sales representatives (Farber 1143-44). Sales represen-
tatives normally received a five percent commission (Farber 1145).

280. Farber’s major accounts are Montgomery Ward, Western
Auto, TG & Y, Gibson stores and White’s (Farber 1105, 1107).

281. Farber has participated in the Gibson Trade Show from its
inception (Farber 1112-13, 1118-19). Its purpose in participating in the
Gibson Trade Show was to obtain more sales from retailers attending
the show (Farber 1142).

282. Farber usually has two to three of its employees attending the
‘Gibson Trade Show. These employees are responsible for displaying
merchandise to Gibson store buyers, presenting them with show sheets
and taking their orders (Farber 1118). [111]

Farber has paid for the expenses incurred by its employees while
attending the show (CX 1180, 1181A-D, 1182A-B, 1183A-D, 1174A-D,
1175A-C, 1176A-B, 1178, 1179, 1170A-B, 1171A-B, 1172, 1173, 1163,
1164, 1165; Farber 1117, 1122-23, 1126, 1129, 1132, 1139)

283. Farber listed the merchandise that it would exhibit at the
Gibson Trade Show on show sheets (Farber 1164). This supplier
suggested the items to be listed, and H.R. Gibson, Sr. and Bobby
Regeon selected those products that they believed would sell to the
buyers at the trade show (Farber 1164-65, 1183-84). Farber considered
the trade show buyer to be a “merchandise selector” (Farber 1165).
Regeon did not actually purchase any merchandise but “would select
the products that he considered worthwhile to go to the shows, to the
Gibson stores” (Farber 1182, 1184).

284. The requirements placed upon Farber to participate in the
Gibson Trade Show were: payment for the rental of booth space; and,

61 White Stores function at the retail level of operations (Finding 369).
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beginning in 1973, payment of a two percent rebate to H.R. Gibson, Sr.,
doing business as the Gibson Trade Show, based on total annual sales
to Gibson stores (Farber 1119, 1132-36, 1147-48; CX 1084, 1085, 1157A-
B). [112] ,

285. Farber made the following booth fee payments to the Gibson
Trade Show:* '

Wnber of [Rate Pex [Amwnt of | Form of
. Show | _Booths Booth Paywent | Payment Payee
e IR, TR 3 [$675.00 Theck [13eal Travel Agency X TT, 0K
519 Gibson St.
Seagoville, Texas |
ov. 7, TRY 7 500,00 Theck i —|OXCTE TI0K
Yeb, 14~18 1570 L 250,00 Check _ [Tdeal Travel Agency CX 11725, TiCZK
cay &8 T T 250.00 Check i I8, TIOIA
g, 17-21, 1970 Z 500.00 Check  [Ideal Travel &gency 1123, TI00A
519 Gibson St. :
Sﬁdlle, Texas
. 15-20, 19T T 27500 [ Check {Tdeal Travel Kgency |OC X171, TO97A
Tov. 15, 1971 P 55000 | Check ™ TOCI177, T0%6A
Rg. 15-18,7 1972 T 350,00 Theck T (13{2 éllE;Tnﬁxa
Ted, 10-13, T973 I 350.00 Check  [H.R. Tlbson CINE, 1095;
) Farber 1132
oy 181973 T 50,00 | Check WK, CIBscn, SF. X 0I5, 10%;
517 Gibsan Farber 1132
Seagoville, Texas
Ag. 3-17, 1973 T 3000 | Check o [ G ORL IR X1 Y
Farber 113,
Rovw, -9, 1573 3 ,050.00 Check  [H.R. Cibacn, Sr. DX NT, 187,
i Farber 1132
Ted, 812, 1375 9 350.00 Theck ™ |H.K. Tlbean, Sr. TX 1108, 1U88;
517 Gibson Farber 1138
Seagoville, Texas
Tay Z-15, 1575 } 350.00 Check  [H.R. Gibson, Sr. TX 1107, 1087; -
N Farber 1138
Rx. &8, 1975 T TS0.0 Thedk [N R Tlbson, or. TX 1106, 108BK:
1266 E. Ledbecter Dr, .|Farber 1128
Dallas, Texas .

[113]286. On November 1, 1973, after discussions with H. R. Gibson,
Sr., Farber signed an agreement to pay to the Gibson Trade Show “2%
of all sales made at this show and on all sales made as a result of
Supplier being represented by THE GIBSON TRADE sHOw” (CX 1084,
1157A-B; Farber 1132-35). This agreement covered 1974 (Farber 1141).
Farber signed an agreement on January 2, 1975, containing the same
provisions as the above agreement (CX 1085). This agreement covered
1975 (Farber 1140). ,

The two percent fee arrangement based on sales to Gibson stores
was intended to be for H.R. Gibson, Sr.’s services in bringing customers
to Farber’s booth at the trade show (Farber 1133-34, 1193; CX 1157A).
The services that Farber received from H.R. Gibson, Sr. included
preselecting merchandise to put in the show, distributing show sheets
" to retailers, bringing Gibson store buyers to the trade show, encourag-
ing them to buy merchandise and calling delinquent accounts on behalf
of Farber (Farber 1142, 1193-96, 1207-08).

287. Farber regarded H.R. Gibson, Sr. as its manufacturer’s
representative, albeit not as an exclusive manufacturer’s representa-

* Where certain factual points are not indicated with respect to a particular payment, the record evidence failed
to establish such information.
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tive, since 19783, the time at which Farber began making two percent
volume rebates to the Gibson Trade Show (Farber 1176-78). However,
Farber paid its direct sales force their percentage commission and paid
H.R. Gibson, Sr. his two percent volume rebate, all on the same sales
(Farber 1211). '

288. The two percent payments to the Gibson Trade Show are
carried on Farber’s books as a sales expense (Farber 1167). [114]

289. Farber made the following show fee payments to the Gibson

- Trade Show:
Tacs of | Form of Percentage of | Period For Wich [Teecsiption G
Mot | Payenc | Payoent Payee Total Sales ! Payrvnt Was Made Payment
§4,000.00 | 122/75 | Check Gibson Products Co. z 1974 28 of doliar volume |OX 1153A-D;
) fox 1974 Farber 1148~
50
7.648.02 | w237 | Mo M. R.R. Glbaon, Sr. F-1 1976 2L of dollar wlume |OX 1155€,
Billing | Gibson Produces Co. for 1974 11564-0;
(no charge) | 519 Gibsan SE. [Farber 1148
Sesgoville, Texas s0
3.059.53 | 6/L)/75 | Check H.R. Gtbaen, Sr. o 2nd quarter 1975 |Show 70 of JoX 1156-3;

expense -
- $152,976.55 quarterly [Farbes 11598
< sales .

2,096.67 | 71575 | creck | Gibmn Trade Shos z Mot oo Fot knoun lox 1152;
. : Facber 1163
2.155.0 | 107875 | Check | The Cihsan Trade Show 7 July, Ag., Sept. | T trade show fee a3 X LISIA-2
. . . 1975 Pper Contract

[115]290. The show fee was paid in connection with the original
sale of Farber’s products to Gibson retail stores; the show fee was not a
promotional allowance made in connection with the resale of Farber’s
products to consumers (Findings 68, 73, 97, 281, 284, 286).

291. Similarly, the booth fee was paid in order to enable Farber to
attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Farber’s goods to Gibson retail stores. The booth fee was not a
promotional allowance made in connection with the resale of Farber’s
products to consumers (Findings 64, 68, 73, 95, 281, 284).

292. Farber did not make any percentage payments to any other
customer during the time period, beginning in 1973, in which it made
two percent payments to the Gibson Trade Show (Farber 1167).

293. The Gibson Buyers Guide is a show directory that lists the
trade show exhibitors and indicates their location at the show (Farber
1167-68). There were no requirements for any payments in order to be
listed; however, if an exhibitor wished to place an advertisement in the
directory, a payment was required (Farber 1168). Advertisements in
the Buyers Guide were directed at buyers for the retail stores and did
not constitute advertising to consumers (Farber 1194-95). [116]

294. Farber made the following payments to the Gibson Trade
Show for advertisements in the show directory: :
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te of . Description of
Amount Payment Payee Payment
$30.00 1/18/72 |1deal Travel Agency Ad inJ CX 1161
519 Gibson St.- 1972 store R
Seagoville, Texas directory
17.00 2/29/72 |1deal Travel Agency Page ad in CX 1162A-B
519 Gibson St. February Gibson
Seagoville, Texas Trade Show
Buyers Guide
17.00 5/7/73 |The Gibson Trade Show | Page ad in May |CX 1160A-B
517 Gibson St. Gibson Trade
Seagoville, Texas Show Buyers
Guide

[117]205. Farber has continued its participation in the Gibson
Trade Show in 1976 and 1977. In those years, it paid booth rental fees
and a two percent volume rebate (Farber 1170-71).

- 296. Farber has never offered nor operated a standard advertising

program (Farber 1168). However, during the period 1969 through 1975,
Farber did offer to make advertising allowances available on the same
basis to its customers, such as Gibson stores, TG & Y, Wal-Mart and
Woolco (Farber 1203-05, 1212-13; CX 1203A-B; Pettit 4195-96, 4199).
According to Farber, it offers advertising payments “the same to all
customers” (Farber 1204).

Farber participated in placing advertisements in the Gibson tabloid,
including an advertisement authorized on February 6, 1970, for which
Farber agreed to pay Gibson Products Company $500.00 (CX 1158D;
Farber 1213-14). ‘

Farber, which did not conduct a standard advertising program,
nevertheless claimed that advertising allowances were offered on the
same basis to all customers. Such ambiguous evidence affords no basis
for a finding that the tabloid payments constituted a cognizable
discrimination under Count I of the complaint. In any event, complaint
counsel have not sustained their burden of proof regarding a showing
that the tabloid payments discriminated between Gibson stores and
other customers competing in the products featured in such advertise-
ments. The tabloid payment in question was made by Farber in 1970.
The tabulations and other evidence in the record with respect to goods
~ purchased by Farber’s customers covers the period 1972 to 1975 (CX
1204A-B). There is no record evidence as to any sales transactions in
1970.

297. Farber manufactures approximately 14 to 15 different grades
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of vinyl slip covers in order to meet consumer preferences (Farber
1202). It also manufactures about 14 to 15 different grades of cushions
and ventilated or cooled cushions (Farber 1203).

298. The tabulations of purchases from Farber by Gibson stores
and other customers generally give only descriptions such as “cush-
ions” or “slip covers” (CX 1204A-B). This is insufficient to sustain a
finding that such transactions involved sales of goods of like grade and
quality. The following contemporaneous sales were recorded with more
precision and meet the like grade and quality requirements (CX
1204A-B): [118]

Fayetteville, Ark. - carpet roll (Gibson 3/11/74; Wal-Marts= - 1/4/74).

Shreveport, La. - nylon cushion (Gibson - 3/14/75 and 6/24/75; TG &
Yé=- 1/14/75).

‘Abilene, Tex. - truck vinyl (Gibson - 8/14/75; TG & Y - 3/11/75).
I. Armstrong Environmental Industries

299. Armstrong Environmental Industries (“Armstrong”), of Los
Angeles, California, manufactures both aboveground and underground
home sprinklers (Fox 3046-47).

Armstrong sells its products throughout the United States, including
sales to Gibson stores located outside of California (Fox 3046, 3050-51).
Armstrong’s products are shipped from California and Florida (Fox
3080). Armstrong is engaged in interstate commerce and its transac-
tions with respondents, including show fee payments based on such
sales, are in the course of such commerce.

300. Armstrong sells to distributors, chain retail establishments,
retail stores and catalog houses (Fox 3048). Armstrong’s retail
customers in 1969 included J. C. Penney, Montgomery Ward, Oklahoma
'Tire, White Stores, Leonards, Angels, Builders Emporium, Gamble-
Skogmo, H.B. Meyers, K-Mart, Handy Dan and Gibson stores (Fox
3048-50). '

The Gibson stores, collectively, were Armstrong’s eighth or ninth
largest customer (Fox 3055, 3093). Armstrong did a total volume of net
sales with all Gibson stores of $28,000.00 for the business year ending
June 24, 1970 (CX 781B; Fox 3063-69).

301. Individual franchisees using the Gibson name placed orders
with Armstrong. The franchisees were billed on an individual basis
(Fox 3094).

302. Armstrong’s sales force consists solely of manufacturer’s

6la Wal-Mart and TG & Y function at the retail level of operations (Finding 369).
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Tte of | ¥orm of Fercarcage of | Period For Wich |Description of Paymek
Arount Payment Payment Payee Total Sales Payment Was Made on_Armetrong Recorda
§1,390.58 | 10/2/70 | Check- | Gibson Products o, 2 Bustness year  |ST of net sales for pasc | OX TBAC:
Seagoville, Texas ending Jume 24,  |seasm Fox 3068-69
1970
$2,636.55 | 10/27/71 | Oreck | Gibson Products Co, sz October 1S, 1970 |ST rebate of total nec | OX T8SAC
October 15, 1971 |sales of $52,730.5 for
10/15/70 chrogh
10/0/7L

[122]307. Armstrong paid the Gibson Trade Show five percent of
gross sales to all Gibson stores in the year prior to the trade show
because, “[i}f we [Armstrong] hadn’t paid the five percent for the prior
years’ gross sales, we would not be invited to the next Gibson show”
(Fox 3077). The show fee had nothing to do with promoting or
advertising goods for resale at the retail level (Fox 3093).

308. The show fee was paid in connection with the original sale of
Armstrong’s products to Gibson retail stores; the show fee was not a
promotional allowance made in connection with the resale of Arm-
strong’s products to consumers (Findings 68, 73, 97, 303, 304, 307).

309. Similarly, the booth fee was paid in order to enable Armstrong
to attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Armstrong’s goods to Gibson retail stores. The booth fee was
not a promotional allowance made in connection with the resale of
Armstrong’s products to consumers (Findings 64, 68, 73, 95, 303, 304).

310. In the period 1969 through 1971, Armstrong neither made nor
offered to make any payments based on a percentage of total sales to
any of its customers, other than the five percent paid to Gibson to
participate in the Gibson Trade Show (Fox 3058).

During the period 1969 through 1971, Armstrong neither paid nor
offered to pay any percentage fee based on total sales to any of the
other trade shows that it attended (Fox 3055-57).

311. During the period 1969 through 1971, Armstrong neither made
nor offered to make an alternate payment equal to the cost of the
booth fee to any of its customers that did not hold a trade show (Fox
3057).

312. During the perlod 1969 through 1971, Armstrong offered to all
of its customers, including Gibson stores, an advertising allowance
with proof of advertising of five percent of gross sales (Fox 3059). This
advertising allowance is to be distinguished from the five percent show
fee paid to the Gibson Trade Show (Fox 3074-75, 3092-93). The five
percent show fee paid to participate in the Gibson Trade Show was in
addition to the five percent cooperative advertising allowance also
made available to Gibson retail stores (Fox 3075).

In 1970, Armstrong had an industry-wide promotional program
~ consisting of a sprinkler display unit, which it offered to all of its
customers (Fox 3054). [123]
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2822). Unitron’s total net sales to all Gibson stores in 1969 was
$107,089.50 (CX 816; Kern 2848-49).

319. Unitron personnel and manufacturer’s representatives were
utilized in soliciting and servicing customer accounts (Kern 2797-98).
Manufacturer’s representatives were employed on a commission basis,
receiving between three and ten percent commission depending upon
the product sold (Kern 2798). In the period 1969 through 1972,
Unitron’s manufacturer’s representative in the Southwest was Bill
Blair and Associates (Kern 2797).

320. Unitron participated in four Gibson Trade Shows per year in
the period 1969 to 1972 (Kern 2823).

321.  Unitron personnel as well as its manufacturer’s representative
in the area, Bill Blair and Associates, attended the trade shows and
staffed Unitron’s booths at the shows (Kern 2824, 2884).

322. Unitron never made sales to customers other than Gibson
stores while at the Gibson Trade Show. The show was open only to

-exhibitors, Gibson employees, Gibson store personnel and other persons
whose admission was authorized (Kern 2824-25).

323. Attendance at the Gibson Trade Show by a Gibson franchisee
did not guarantee purchases from Unitron. For example, Pamida, a
group with a large number of franchised stores, did not purchase from
the supplier (Kern 2896-97).

324. Gibson franchisees placed their orders individually with Uni-
tron on their own order forms imprinted with the Gibson name (Kern
2884, 2893-94, 2898). Where an organization such as West and
Company operated stores under its own name as well as under one of
the Gibson trade names, Unitron could only sell to the group’s Gibson
franchise stores at the Gibson Trade Show (Kern 2895-96). [125]

Although individual franchisees were responsible for paying their
bills, Unitron customarily contacted H.R. Gibson, Sr. or the Gibson:
accounts payable staff at the Seagoville headquarters office to provide
assistance in resolving delinquent franchisee accounts (Kern 2898-99,
2966; SR 237). , _

325. 1In 1969, the requirements for Unitron’s participation in the
Gibson Trade Show were: payment of booth fees; and, payment of
special allowances on sales volume (Kern 2804-05). [126]

326. Unitron made the followmg booth fee payments to the Gibson
Trade Show:*
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2817, 2858-59, 2861-63, [128]2908-10). Discussions with Gibson person-
nel, such as Bobby Regeon, had indicated that Unitron would be
afforded tabloid advertising if the two and one-half percent allowance
were paid (Kern 2841-42, 2844-45, 2906-07, 2908-09; CX 812, 822).
Unitron wanted tabloid advertising since this would force the Gibson
stores to stock the items advertised to the public (Kern 2845-46, 2906
07). Although Unitron expected the show fee percentage payments to
generate advertising at the retail level$¢ these expectations were
never realized. No tabloids featuring Unitron’s products were issued
(Kern 2914-15, 2840; CX 822).

Effective January 1, 1972, Unitron and Gibson Products Company
agreed to Unitron making payments on two, rather than two and one-
half, percent of adjusted gross sales to all Gibson stores (CX 827A-B;
Kern 2851-53).

Unitron believed that if it had not made the percentage payments to
Gibson Products Company, it would not have been allowed to
participate in the Gibson Trade Show (Kern 2857). [129]

828. Unitron made the following show fee payments to the Gibson
Trade Show:*

Date of Form of Petcentage of | Period For Wlch
Aronne Paymne_ | Pevment Pavee Tocal Sales Paywent Was Mode | Descripcion of Pavarmt
s 81742 73163 Check 1Un Second quarter of | Allowence of 2 V2R an |CX 312
1969 the second quartar
- sales to Cibaon stores
a8 peT agTwerwriC
$1,029.32 12/26/72 | heri” | Glbmen Producta Co. ™ Jarary-Septomber | Paymnt of the rebate [CX 33X
519 Gbarm St. 19712 couradas Xorn
Seagoville, Texas . 2855-3¢
- 317
18 192.55 : E:3 Jarunry-tarch 20 of sales to Clbeon |CX &28;
19712 Producta for Jen. =
March 1972
| .

| .

*/ Unltron's Sidy Xern tastified that Unltimn pald a pexventage lhrnrv fee to.the Glbarn Trade Runm

[ ench of thw yesrs diring the 1962 to 19/7 period; how-vr, the only recard docunntatinn of ecruat

show fee paymencs 1s as indicated on this chart - thus, thete (s mo record proof of sy peywenta ot

the yeacs 1970 ar-l.?ﬂ. e 2914-20).

Mhere certain factual polnts are rot indicsted :lth resgect ™ & particular pmyment, the tecord

wvidence failed to establish such informmtion. o
[130]329. The show fee was paid in connection with the original
sale of Unitron’s products to Gibson retail stores; the show fee was not
a promotional allowance made in connection with the resale of
Unitron’s products to consumers (Findings 68, 73, 97, 325, 327).

330. Similarly, the booth fee was paid in order to enable Unitron to

attend the Gibson Trade Show and, thereby, to facilitate the original

sale of Unitron’s goods to Gibson retail stores. The booth fee was not a

.. .1 recalled to him that we were part of his rebate team, so to speak, and that suffered the end to any other
questions on his part, any other problems, aud that was the end of it, and we continued offering the product at
the same pricing and without any other additional difficulties (Kern 2859. See also Kern 2858-59, 2861-63).
8 Consistent with this, Unitron did not expect its payment of booth fees to generate any advertising; the booth
fees were paid for the rental of space used to participate in the Gibson Trade Shows (Kern 2914).
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promotional allowance made in connection with the resale of Unitron’s
products to consumers (Findings 64, 68, 73, 95, 325, 327 n. 66).

331. During the 1969 to 1972 period, Unitron did not make available
to all of its customers either a percentage payment based on adjusted
gross sales or an alternate payment for promotional services rendered
(Kern 2811, 2863-64).

332. Inregard to the booth fee payments that Unitron made at all
the trade shows it attended, Unitron did not make available alternate
payments to those customers that did not conduct a trade show (Kern
2833-34).

333. In this period, however, Unitron paid Thnfty Drug Stores and
Fred Meyer one and one-half percent of adjusted gross sales and one
percent of adjusted gross sales, respectively. These were not standard
allowances available to all customers; they were made because of the
sales volume of these powerful buyers coupled, in the case of Thrifty,
with. a threat to discontinue doing business if the discount were not
paid (Kern 281112, 2816-17, 2957-58).

334. Unitron made available to all of its customers, including
Gibson stores, a standard promotional program, which consisted of a
ten percent discount®? given to any customer merely for the asking.
The discount was variously designated as a sales promotion, advertis-
ing allowance or freight allowance, depending on what use the
customer applied it to (Kern 2808-10, 2966). The show fee payment to
Gibson, Sr. was over and above that program. -

335. On occasion, Unitron dealt directly with Gibson franchisees in
regard to advertising Unitron products to consumers (Kern 2903-04;
SR 23-0). Unitron did not make or offer to make any payments to
compensate individual Gibson retail stores that chose to advertise -
Unitron products (Kern 2905-06). [131]

836. There is wide variation in Unitron’s product lines. It sells
about 10 or 12 different kinds of mats, including the Cecil mat and the
Diamond Weave mat (Kern 2942). There are different styles of chairs,
including Luan mahogany stools in four different sizes and two or
three different types of rattan chairs (Kern 2943, 2945-46). Unitron’s
interior decorative items include grillwork of Luan mahogany, frames
of Luan mahogany, plungers that go with the frame sets, different
sizes of grills, different sizes of frames, and decorative bead curtains
for draperies, for short curtains and for long curtains (Kern 2943-44).
It sells two types of shutters in different sizes, made of Luan
mahogany and beechwood (Kern 2944). Unitron’s decorative folding
screens come in a variety of different designs, different materials and

87 This ten percent allowance would normally appear on the face of an invoice (Kern 2966).
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" different styles (Kern 2944-45). Its bamboo blinds and plastic blinds
“also come in different sizes and styles (Kern 2947).

337. The tabulations in the record, summarizing Unitron sales in
1970 and 1971, show the following contemporaneous transactions
which involve sales of goods of like grade and quality® to competing
customers (CX 835A-M):69

San Antonio, Texas: Deluxe Mahogany Shelves (Gibson - 9/8/70,
4/30/71, 8/13/71; Handy Dan Hardware™ - 3/2/70, 4/14/70, 7/20/70,
8/21/70, 11/25/70, 12/1/70, 12/4/70, 12/29/70, 1/12/71, 8/2/71,
3/25/11,8/26/11, 5/11/71,5/18/71, 1/19/11, 8/12/171, 8/17/11, 8/23/171,
8/30/71, 10/7/71, 10/11/71, 10/15/71, 10/21/71, 11/4/71, 11/5/7],
11/19/71, 12/1/71, 12/6/71); [132]Milk Stools (Gibson - 8/26/70,
9/8/70, 9/28/70; Handy Dan Hardware - 2/13/70); Bookcase Kit
(Gibson - 9/8/70; Handy Dan Hardware - 2/13/70, 5/14/70, 11/25/70,
12/1/70); Louver Door (Gibson - 9/8/70; Handy Dan Hardware -
12/1/70); Cork Panels (Gibson - 6/24/71, 8/8/71; Handy Dan Hard-
ware - 8/17/71, 9/22/71, 10/15/71); Swivel Casters (Gibson - 5/20/71;
Handy Dan Hardware - 1/22/71, 9/29/71); Oval Blinds (Gibson -
6/4/71, 6/24/71, 8/3/71; Handy Dan Hardware - 1/21/71, 10/7/71).

This is the only documentary evidence concerning such sales. As
already noted, booth fees were paid in-1969, 1970, 1971 and 1972.
However, there is no documentary evidence of show fee payments in
1970-1971, and some doubt whether they were paid in those years.”™
Under the circumstances, there has been a failure to document sales of
goods of like grade and quality to Gibson stores in the relevant period
with respect to show fee payments.

K. Comfort Products, Inc.

338. Comfort Products, Inc. (“Comfort”),”2 of Memphis, Tennessee,
manufactures and sells ventilated cushions and slip-on seat covers (F.
Miller 500-01). In the past, Comfort has manufactured and sold
electronic equipment such as radios, CB’s and stereos (F. Miller 502).

63 For each of the products listed, there is no evidence of variations going to like grade and quality, such as
ifferences in size, style or type of material used, .

60 The tabulations show other P ‘ t tions. However, in the majority of these sales, there is no
«cord evidence of the functional level that the customer was operating at. Thus, it is not possible to determine
hether the customer was competing with Gibson retail stores in the resale of Unitron's merchandise. Moreover, there

no record evidence that these transactions involve goods of like grade and quality. For instance, the tabulations
scribe some products only as “mats,” “stools,” “doors,” “grills,” “fences” and “cagters,” despite the fact that these
\ducts come in different sizes and styles along with other possible variations (Finding 336). )

7 Handy Dan Hardware functions at the retail level of operations (Finding 369).

7 The record is unclear. It shows booth fee payments in 1970 to 1971 (Finding 326), and Mr. Kern testified that

¥ fee payments were made in those years (Kern 2920). Nevertheless, the documentary evidence pertaining to show

payinents relates only to 1969 and 1972 with no explanation why records of show fee payments for 1970 and 1971

+ not secured, if they had, in fact, been made. In view of this ambiguity in the record, no confident finding can be
2 that Unitron made show fee payments in 1970 and 1971
* Comfort is an affiliate of a company called Arthur Fulmer (Miller 501).
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Comfort’s manufacturing plant is located in Olive Branch, Mississip-
pi (F. Miller 503). [133]

Comfort ships its products from its Mississippi plant to various
customers (F. Miller 503), including shipments to Gibson stores located
outside of Mississippi (CX 909F-H). Comfort is engaged in interstate
commerce and its transactions with respondents, including the show
fee payments based on such sales, are in the course of such commerce.

339. Some of Comfort’s major accounts are Fed-Mart, Pep Boys,
Advance Stores and Gibsons (F. Miller 502-03).

340. Comfort employs manufacturer’s representatives who act as
the company’s sales agents. These representatives usually receive a
five to six percent commission (F. Miller 523-24).

341. Comfort participated in the Gibson Trade Show because it
thought the show would increase its sales by performing certain
services (F. Miller 504-05, 593, 602-08). Comfort’s primary purpose in
attgnding a trade show such as the Gibson Trade Show is to sell its
products to retailers (F. Miller 603).

342. Comfort considered the Gibson Trade Show to represent it at
the trade show with respect to the sale of merchandise (F. Miller 523).
However, Comfort personnel staffed its booth and took orders at the
Gibson Trade Show (F. Miller 512, 557). Comfort also had a sales
representative in the Dallas area who attended the trade show and
received the regular commission on sales made at the show; this sales
. commission was in addition to the show fee percentage payments made
to the Gibson Trade Show (F. Miller 557-58).

343. Comfort and Bobby Regeon, who the supplier knew as the
buyer for Gibson Products Company (F. Miller 558-59, 582-83),
together decided what merchandise would be listed on the show sheets
and, thus, the products to be offered for sale at the trade show (CX
848C-H, 854B-C, 855D-J; F. Miller 535-36, 541). The show sheets are
made available to buyers at the trade show, and are generally the only
forms used in writing orders for buyers that visit Comfort’s booth (F. -
Miller 536-37, 541-42).

344. The requirements for Comfort’s participation in the Gibson
Trade Shows were: payment of a booth fee; and, show fee payments
based on a percentage of sales volume (F. Miller 505, 516, 549-50, 553—
54; CX 855C, 899A-B). [134]

345. Comfort made the following booth fee payments to the Gibson
Trade Show:*
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Woobex of | Rats Pex | Amount of  |Fomm of|
Show Booths Booth Paywent Payment
Pebruacy-12-17, 1972 1 $275.00 Chack | Smokey Hale Snln‘J X 84tA-C;
7616 LAJ Freewxy | Miller 507
Dallas, Texas
Yovesber 6-10, 1972 1 $350.00 CX BATA,
c-D
Pabruacy 10-14, 1973+ X 8538,
Miller

:/Hmmuinfumlpo!nummt!ndlutadvlmmtwapnﬂnﬂn
payment, the record evidence failed to estshlish such information

"4/ Srolary Hala Sales, Confort's representative (n Dallas, paid the booth fees for
mmwxymmluwn

s/ CX 8338, thou:ntnct Canfort's participation in the hbn.ury 10-14,
1573 Gibeon Trade Show, shows that $1,400.00 in booth fees were to be paid

the Gibson Trade Show by Kellex-Hyden, Comfort's sales rzpnsmudve Houwer
Xeller-Hyden was also representing two other ies who, bly, ccapied
A:lul:nn,uﬂpedupadm fdnboot!nlrdtuttdm&uwﬂ:nct Thus,
iha record does mot show :ycﬁmotﬂu.lﬂl‘woo“-pnubyw
Ulex 539-40; CX 853B).

[135.346. On December 21, 1972, Comfort, with -Keller-Hyden
représenting  it,’3 agreed “that in consideration of the services
rendered by THE TRADE sHOW that it will pay to THE GIBSON TRADE SHOW
two percent of all sales made by Supplier at the TRADE sHow and on all
sales made as a result of Supplier being represented by THE TRADE
sHow” (CX 855C; F. Miller 518-19, 527).
~ Comfort viewed the agreement to pay two percent of all sales to the
Gibson Trade Show as “[a] fee for services rendered . . . at the trade
show” (F. Miller 521-22; CX 855C).

The two, percent trade show fee in 1973 was to be paid on sales of
manufactured products, 7.e., ventilated cushions and seat covers. A
three percent trade show fee in 1973 was to be paid on sales of stereos
(CX 862B, C, 874C; F. Miller 533-34, 543). In 1974, Comfort agreed to
an increase in its percentage payment based on sales resulting from
the Gibson Trade Show from two percent to three percent for
nanufactured products, such as ventilated cushions and seat covers,
ind from three percent to four percent for stereos (F. Miller 549-50,

53-54; CX 899A-B, 876C, 877B).

347. The services that Comfort expected to receive and did receive
'om the Gibson Trade Show included getting many Gibson store
1yers together in one place, help of the trade show operators in
inging customers to Comfort’s booth and help in explaining Com-

~t’s products and programs (F. Miller 522, 593, 602-03). Comfort did

t expect the show fee to be used in connection with advertising at

Keller-Hyden served as Comfort’s sales representative (F. Miller 540).
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the retail level or otherwise with promoting the resale of Comfort
products™ (F. Miller 591-93). [136]
348. Comfort made the followmg show fee payments to the Gibson

Trade Show:
Ly te uE ;em of Vexcentage of  [Pexriod Yor WRlch | Description of F-y:.m:
Aot |Pa avoent ?n Total Sales  [Payment “as Made | on Comfort Recor:
V3.8 Theck  {Cibeon Froducta 3L-Sterron [Pizat ralf of Tetate oo oerchmdlse  [OX 6257
g g, prod.* 1973 : Erom
972 June 1973
LT PTG | trediE o @ o, I Stevece Second Rallf of | Special @ JOUBATT
Meoo {519 Gibson St. Mg, prod.* [1973 purchases - July
Sesgoville, Texss . - : through Dec. 1973
TICURIT [ETIG| SeedE | i L-Sterecs 3¢ TalE of | Special allowince o [OX Bi7AL
. Hem . Mg, prod.* 11976 parchases - Jan,
: . Chrough June 1974
TR BB [ 1715775 ] e EE i [ ATy Second FalE of | Special ellowmee on  [CX BTEAC
Heors JL-HEg. prod.* {197 purchases ~ July
. - throuh Dec, 1974
*#/ The zeufactured products consist slrost exclusively of ventilated ashions snd seat cavers
Mler 532-23). 7

[137]349. The show fee was paid in connection with the original
sale of Comfort’s products to Gibson retail stores; the show fee was not
a promotional allowance made in connection with the resale of
Comfort’s products to consumers (Findings 68, 73, 97, 341, 344, 347).

350. Similarly, the booth fee was paid in order to enable Comfort to
attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Comfort’s goods to Gibson retail stores. The booth fee was not a
promotional allowance made in connection with the resale of Comfort’s
products to consumers (Findings 64, 68, 73, 95, 341, 344),

351. Comfort did not make any percentage payments based on

volume of purchases to anyone other than Gibson Products for the
years 1972, 1973 and 1974 (F. Miller 564-65).

352. The invoices in the record disclose contemporaneous transac-
tions involving sales of goods by Comfort to Gibson stores and other
Comfort customers located in the same town or city (CX 909A-H, J, L,
N, O). However, the record evidence is silent as to the functional level

at which the non-Gibson customers operated. Moreover, the invoices

show the sale of goods to Gibson stores that are entirely different from
the goods sold to the non-Gibson customers. Thus, complaint counsel
have not satisfied their burden of proof with respect to a showing that
Gibson retail stores and other Comfort customers competed in the
resale of Comfort products of like grade and quality.

L. Beagle Manufacturing Company

353. Beagle Manufacturing Company (“Beagle”), of El Monte,
California, manufactures wrought iron, planter stands, flower arrang-
ing accessories, candle holders, baker’s racks and decorative furniture,
fabricates styrofoam and supplies a general line of clay products to the
florist supply business (McCracken 52-53, 201).

Beagle sells its products throughout the United States, including

74 The Comfort witness, Fred J. Miller, testified that “[nJobody ever told me what it {the trade show fee] was
going to be used for” (F. Miller 592).
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sales to Gibson stores located outside of California (McCracken 54, 200-
01). Beagle is engaged in interstate commerce and its transactions with
respondents, including the show fee payments based on such sales are
made in the course of such commerce. {138]

354. Beagle has 800 to 1,000 customers, including K-Mart, Wool-
worth, McCrory-McClellan, Gibson, Pacific Coast Commercial Compa-
ny, Arett Sales, Motts and House of Decorative Accessories (McCrack-
en 53-54, 200). Beagle made sales of approximately $40,000 to the
Gibson stores in 1972 (McCracken 223-24). . '

355. Invoices for orders received from Gibson stores are sent by
Beagle to the individual Gibson stores (McCracken 211-13, 230).

356. Beagle’s sales force has been comprised of manufacturer’s
representatives from 1968 to the time of trial (McCracken 60-61). The
manufacturer’s representatives received a five percent commission
based on what they sold and what was shipped (McCracken 61-62). In
1970, Beagle hired Dick Snow as its manufacturer’s representative to
cover Oklahoma and Texas?™ (McCracken 59-60, 200). Snow represents
Beagle at the Gibson Trade Shows (McCracken 205). H.R. Gibson, Sr. is
not Beagle’s manufacturer’s representative (McCracken 205).

357. Beagle began attending the Gibson Trade Show in 1970
(McCracken 64, 185-86). Beagle desired to participate in the Gibson
Trade Show in order to facilitate sales to Gibson stores (McCracken
213). Prior to 1970, the first year in which Beagle was listed on the
Gibson show sheets and allowed to participate in the Gibson Trade
Show, Beagle was able to make only minimal sales to Gibson stores.
Beginning in 1970, however, Beagle was able to sell its merchandise to
Gibson stores in considerable volume (McCracken 62, 64, 220-21).

358. The requirements imposed on Beagle by the Gibson Trade
Show for Beagle to attend the show were: payment for rental of booth
space; acceptance by the Gibson buyer of Beagle’s merchandise to be
listed at the show; and, beginning in 1972, payment of a three percent
fee based on total sales to all Gibson stores (McCracken 64-66, 79-81,
82, 208; SR 45B, C, D, E).

359. Beagle listed the merchandise that it would present for sale to
Gibson store buyers at the Gibson Trade Show on show sheets. The
show sheet forms were provided by Gibson and were to be used
throughout the year by the Gibson [139]stores to order listed merchan-
dise.”® Beagle, through its manufacturer’s representative, Dick Snow,
furnished the product and price information to Gibson to put on the

75 Beagle also utilizes the services of another facturer's repr tative in Dallas, Claude Garrison &
ssociates. This representative covers the entire south for Beagle, selling to floor supply jobbers only (McCracken 205).

76 Robert Stanton McCracken, sales ger and vice president of Beagle (McCracken 52-53), testified that
ractically every order we ever got from them {the Gibson stores] was on this document [the show sheets — CcX
5A~M and CX 797A-P] here” (McCracken 228, 225).
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forms (McCracken 215, 219-20, 222-23, 225, 249T-Y; CX T96A-M,
T97A-P). [140]

360. Beagle made the following booth fee payments to the Gibson
Trade Show:*

[ Nbex of | ) Foant of] Fomm of ;
Show Booths Booth | Payment | Payment Payee
1970 $250.00 . Check | R.J. Snow & Associates™ X 799
Pebroszy . P.0. Box 24273
Dullas, Texas
Pebrumry 1971 $300.00 | Check | Snow Associstesw* €X 800
P. 0. Box 24273
Dallas, Texas
" Pebruery 1972 $300.00 | Chack | R.J. Srow & Associates™|  CX 801A-B
- P. O, Box 24273
Dallas, Texas

#/ Uhare certain factusl points are not indicated with respect to a perticulsr
i‘yumt tha record evidence failed to estsblish euch information,

] e e ey et e e e
participation in the trade shove end ves subsequently reininwsed (McCracksn 195).
[1411361. 1In 1972, Beagle was advised by Tommy Perkins, acting on
behalf of “the Gibson buying office,” that it would have to pay five
percent of total sales made to all Gibson stores in order to be listed in
the Gibson Trade Show (McCracken 66, 71-72). Subsequently, Beagle
and Perkins agreed that Beagle would make payments based on three
percent of total sales to all Gibson stores (McCracken 79-81). The three
percent payments were made, beginning in 1972, on a monthly basis,
paid to Gibson Products Company? and sent to Tommy Perkins
(McCracken 81-82, 208; SR 45B-E). Such payments have contmued
from 1972 to the present (McCracken 208).
Beagle made the three percent payments in order to be able to sell to
the Gibson retail chain (McCracken 82). {142]
362. Beagle made the following show fee payments to ‘the Gibson
Trade Show:

77 Beagle made these payments, in the form of check, payable to Gibson Products Company until October 1975,
after which time the checks were made payabie to the Gibson Trade Show (McCracken 192, 249K, N-Q; SR 48). |
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Tt of [Fora Varvriage ol Pecwd For U [Wvcrptlon ol Pagait o
Aroanc | Pesens jPaverne Payen Tatal Sales | Pawvnt des Vale Beagls Aorarde
IO WU} Ceck [ TSean Prakicia Ga. | XK Febniney 1978 I Tadonic for wnch or Teorony] [TV
31% Cldeon Sc. 1972 purchasce on 34, 321.99
Seaprille, Texas
Attn. Me T, Pacvice
P WWIT OwX | Clhwn Trolices Ga. [ 36 | Rk 1977 U Tt Tor Tolal aates monch [ LY 5
31 Climon St of PacrcV/1972 on $10,466.17
Saspville, Teuss
Acon Mr T Pah tna
YW UL | Ok b 3 Ker T 1977 Tt Tor Total saten main [ OX 98T
o( Apctl/1972 afier $% froigh
#llownce
SOSIY | 8377 | Tk n Yoy 177 I AGrcount Tor anth of Yay 1577 | X 5ol
sales on §7,198. %
A6 N7 Theck L Jiew 1977 T TXTHT
YOS | W7 | ek P13 Joly 1977 LRLCE
1
WVIRTTS | B/ AT | Uk ™ 28 Kigoat 1977 [= W7 3
[ R IR ARy S MO d P23 (- ici v
YT 7T | Ok i P B LT 2 o LTS
cctascs on su C70 8% .
Y& T7IT | Theck 3 Rannomt 1972 g'.dr-mm o puicroses 1ot meh | WX 1R
of Nov. 1972
YL\ IE DY Theck 3 Tevenier 1977 T dikcanc on pul'ﬂu‘l.l Tor mach O TSR

of Dec. 1972 on $973.38 .
~TRasy 19| W aieimot Yot towl saim Jan, | OO

i
7

YRE ORI O

YR LT O g Feoiaary 1975 [o 3w e
YIS 38 LI T Ok g § Favch 1973 s e e
Z{S RN 7100 e g e S5 p 4 KT 1977 SR X 78ET
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VIO I T - b4 Bl aRaT IV T P & et o pacra-ee Tor mAiR [CXTIAB
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[143]363. The show fee was paid in connection with the original
sale of Beagle’s products to Gibson retail stores; the show fee was not a
promotional allowance made in connection with the resale of Beagle’s
products to consumers (Findings 68, 73, 97, 357, 358, 361).

364. Similarly, the booth fee was paid in order to enable Beagle to
attend the Gibson Trade Show and, thereby, to facilitate the original
sale of Beagle’s goods to Gibson retail stores. The booth fee was not a
promotional allowance made in connection with the resale of Beagle's
products to consumers (Findings 64, 68, 73, 95, 357, 358).

365. In 1972, Beagle neither made nor offered to make a payment
based on three percent of total sales or an alternate payment to any of
its other customers (McCracken 81, 82).

366. Beagle has six basic product lines, which include about 500
different products. Each of the six lines is comprised of at least 20
different items (McCracken 583, 239). Beagle’s styrofoam line has about
300 products of different size, shape and form. Some of the products

‘abricated in the styrofoam line are eight sizes of balls ranging from
ne inch to 12 inches, cones, adhesive-based foam, round foam for
ticking artificial flowers in, wreaths, pyramids, Easter eggs, sheets,

'scs and pedestals (McCracken 239).
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367. Beagle’s customers do not buy all of the product lines sold by
Beagle (McCracken 200-01). ‘
868. The record contains no documentary evidence bearing on the
question of whether the Gibson stores and other Beagle customers
competed in the resale of goods of like grade and quality. [144]

M. General Findings

369. The following firms function at the retail level of operations
(Tocci 2159-60, 2168-69, 2212-15, 2361-62; Hare 2571-72, 2574-T17,
2580-86, 2596; Hornick 3166; Evans 3937, 3946-49; Pettit 4093, 4108
12; Doyle 4288-89): TG & Y, K-Mart, Wal-Mart, Target, Gibson,
Woolco, Roses, M.E. Moses, Wackers, J.C. Penney, Sears Roebuck, W.T.
Grant, J.J. Newberry, Montgomery Ward, Western Auto Supply, Ben
Franklin, Handy Dan Hardware, Ace Hardware, Cotter and Company,
Wynn Stores, Duke and Ayers, HL. Green, McCrory, Kress, Mer-
chants’ Buying Syndicate, D & J Supermarket, Parkit Market, Silver
Dollar Grocery, Duggers Food Mart Inc., La Boya Grocery, Burton
Dairy Way, Food Basket, Cherry’s Drive-in, Sundown Food Store, -
Landers Little Giant, Minyard’s, Luther Jenkins, West and Company,?8
Howard Brothers,® Abbey Sales, Surplus City, Sterling Stores, W.E.
Walker, Perry Brothers, OTASCO, White Stores. _

370. The agreements between suppliers and the Gibson Trade
Show, governing the suppliers’ participation in the trade show, contain
the following provisions or provisions similar in effect:

WHEREAS Lessor has reserved the right to sub-lease exhibition booth space in said
Market Hall (during the term of said primary lease) to such persons, firms, and
~ corporations as he may choose in his sole discretion for the purpose of exhibiting and
selling goods, wares, merchandise or services to owners, operators, and managers of
GIBSON DISCOUNT CENTERS Which are admitted by Lessor to said GiBsoN TRADE sHow (CX
1097A).

6. All equipment furnished by Lessor herein for the construction of Lessee’s booth
and any additional personal equipment such as pegboards, carpets, coat racks or
additional signs (which Lessee shall order at its own expense), shall be obtained from
Freeman Decorating Company, 1300 Wycliff Ave., Dallas, Texas 75207, [145]the official
exhibit contractor and decorator of said Gibson Trade Show. All such equipment shall be
delivered up by Lessee to Freeman Decorating Company at the end of this sublease in
substantially as good condition as when obtained, reasonable wear and tear excepted (CX
1097B).

‘8. Lessee shall not exhibit or sell or take any order for the sale of any goods, wares,
merchandise or services at Gibson Trade Show other than those itemized on the printed
SHOW ORDER SHEETS supplied to Lessee by Lessor pursuant to previous agreements
between Lessee and Lessor (CX 1097B).

78 West and Company and Howard Brothers operate under their own name in some locations and under the
Gibson name as Gibson franchisees in other locations. See Finding 185.
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Gibson Trade Show acts as a manufacturer’s representative (Finding
93). ‘
373. The staffing of booths at the trade show involved the
furnishing of services for the benefit of Gibson Discount Centers

o attending the trade show. However, such services were furnished in

connection with the original sale of such goods to the retail stores and
not in connection with their promotion for resale (Findings 64, 71, 78).

374. The suppliers incurred various costs associated with operating
booths at the Gibson Trade Show. Decorating, electrical, telephone,
drayage and assorted other expenses were paid directly by suppliers to
the company providing the particular service. There is no record
evidence that these payments were received by the Gibson Trade Show
(see, e.g., CX 468A-C, 472A-J, 481A-F, 484A-H, 844A-C, 845A-C,
847B, 849A-B; Mehring 1606-07). Such payments, associated with the
staffing of booths by suppliers, were for the benefit of the Gibson
stores attending the show (Finding 71). Such services were in
connection with the original sale to such retailers (Finding 373).

3875. The trade show and the services to suppliers associated
therewith, such as the show sheets, authorization to sell to the Gibson
stores, ete., facilitated sales by the participating suppliers to the Gibson
" Discount Centers (Findings 64, 68, 71, 85, 90, 97, 128, 158-59, 209, 211,
216, 217, 242, 303, 347). Show fees and booth fees received by
respondents constituted payments in connection with services related
to the original sale (e.g., Findings 64, 68, 71, 97, 128, 158, 216, 217, 249,
286, 290, 307, 308, 347, 349), and were not promotional payments in
connection with the resale of such merchandise. Similarly, supplier
advertising in show directories and buyer’s guides, directed to the
buyers of Gibson retail stores, was not a promotion in connection with
the resale of goods at the retail level (Finding 293).

376. The trade show and the payments received in connection
therewith originated with respondents. In the case of each supplier,
respondents or their employees solicited the show fee and booth fee
payments (Findings 95, 97, 99, 127, 153, 176, 286, 327, 361). The show
fee payments, based on varying percentages of sales volume, were
solicited by respondents or their employees seeking whatever the
traffic would bear (Findings 98, 99). Such payments were solicited
whether or not a supplier had a standard cooperative advertising or
promotional program (e.g., Findings 127, 138, 153, 163, 176, 182). When
suppliers had a standard promotional program, the show fees were not
" paid pursuant to such programs (e.g., Findings 163, 226, 312). [148]

877. The payments were solicited and received even after a supplier
had raised the possible illegality of the payment (Findings 153, 156).
Respondents were on notice that the show fee payments had no
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on the items to be shown was reached as a result of such discussions
(May 3405). [150]

Perkins, in his discussions with the Toastmaster representative, was
interested in the lowest possible prices for the Gibson stores (May
3414). The prices in question applied to both franchised and Seagoville-
owned stores (May 3415). Billing and special dating terms for all the
Gibson stores were also discussed between Toastmaster representa-
tives and the trade show buyers (May 3415-16).

383. Toastmaster, at the Gibson Trade Show, utilized show sheets
and sold orders to buyers for individual stores (May 3408). It intended
to sell to all Gibson stores whether franchised or Seagoville-owned
(May 3409-3412). Toastmaster participated in the Gibson tabloid; the
items featured in the tabloid were publicized by a sign at its display
booth at the Gibson Trade Show (May 3423, 3424, 3439).81

384. In 1969, Toastmaster's salesman, Henry May, and Tommy
Perkins had a conversation pertaining to an upcoming show (May
3432-33). At that time, Perkins stated that he needed a better price to

-continue promoting or showing Toastmaster in the Gibson Trade Show
(May 3433). When Toastmaster’s representative stated, “I don’t have a
better price. We have one price for all” (May 3433), Perkins replied,
“You do not cooperate with Seagoville” (May 3434).82 '

In several conversations, Perkins repeated that Toastmaster was not

“‘cooperating with Seagoville’” (May 3434).83 Such conversations took

" place in the period September 1969 - June 1970 (May 3437-38; CX 101).
Eventually, Perkins explained that cooperation meant a three percent
better price. This was to cover Toastmaster sales both to Gibson
franchised and Seagoville stores (May 3440). This request was over and
above Toastmaster’s three percent standard advertising program (May
3440). [151]

385. At a meeting on June 22, 1970, concerning the upcoming
August show, Perkins stated that he did not know whether there
would be room for Toastmaster at the show (May 3441). “Cooperation”
was again discussed, with Perkins asking for a payment of three
percent of sales volume to the Gibson stores (May 3443; CX 101A-B).
Toastmaster refused to make such a payment on the ground that it
sold to all distributors at the same price (May 3443).54 [152]

m retail stores were more apt to purchase a tabloid item knowing that it was backed up by advertising
in their area (May 3422-23).

82 Toastmaster was able to participate in the upcoming show in August 1969 (May 3484).

82 Perkins, on approximately three i d ded a better price and stated that Toastmaster did not

" cooperate after the initial ion on this subject (May 3433-40).

8 The contemporaneous memorandum of Henry May, Toast
conversation, in pertinent part, as follows:

’s sales rep tive, ized this

On September 3, 1969, I wrote you regarding the Gibson Seagoville kick-back conversation I get when I am
with the Seagoville buyers, You wrote me on September 12, 1969 that you agree with the way I have handled

(Continued}
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giédon procluclﬂ Com’pany

OF JEACOVILLE, TEXAY &'C NV
January 22, 1971

TO: ALL_STORES

FKOM: BOBBY REGEON & TOMMY PERKINS, SEAGOVILLE BUYERS

SUBJECT: TOASTMASTER DIVISION
MCGRAW-EDISON COMPANY
ELGIN, ILLINOIS 60120

The above company will not sell us at a price we would
recommend as belng profitable and beneficiel for your
operation. We, therefore, no longer recomer;d or authorize
this line, and suggest that you discontinue the same.

Plcase give this your attention, and we appreciate your
continued co-operation.

‘;‘har;k you, _ 3

- a -
{;Jr V4 ,/ W -

ob‘:ay Regeon & Tommy Perkins
_ Seagoville Buyers

b

BRATP/ e

319 CIBMON ATREET g E.wgf'mw— 1 LEACOVRLE. Texas F5isy

[155]The language of this letter was discussed with Lynn Low,
Assistant to H.R. Gibson, Sr., by its author and one of its signatories,
Bobby Regeon (Regeon 6641-42).

Toastmaster’s sales representative, Henry May, after CX 104 came
to his attention, made several attempts to talk to Perkins who told him
that there was no longer room for Toastmaster in the show. May was
unable to reach Gibson, Sr. when he attempted to do so (May 3469).

389. Toastmaster, after it received notice of CX 104, continued to
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393. CX 104 was a request to Gibson franchised and family-owned
stores to boycott Toastmaster because it refused to pay H.R. Gibson,
Sr. the three percent rebate requested (Findings 384-89). The with-
drawal of authorization and the recommendation by H.R. Gibson, Sr.’s
“Seagoville Buyers” to discontinue the Toastmaster products resulted
in a precipitous drop in sales volume to Gibson stores by Toastmaster in
1971 (Finding 390). The request by Gibson, Sr.’s buyers to discontinue
the Toastmaster line gave rise to a combination between respondents
and a substantial number of Gibson stores to boycott Toastmaster.
[157]

B. Tucker Manufacturing Company

394. In connection with the February 1971 Gibson Trade Show,
Tommy Perkins, a trade show buyer, advised Tucker Manufacturing
Company that Tucker would have to pay a volume rebate for its trade
show participation (Tocci 4548-49). When Tucker refused to make such
a payment, it was advised that it would not be allowed to participate in
the trade show (Tocci 4549).90 Tucker did not want to pay the two
percent volume rebate demanded because of low profit margins (Tocci
4549). :

395. Tucker had already, on January 4, 1971, sent in its deposit for
payment of booth numbers 585 and 586 for the February 1971 show. On
April 8, 1971, it requested return of the deposit after being informed
that it would not be allowed to participate in the show (Tocei 4549-50,
4560; CX 304).

396. In the meantime, on March 11, 1971, Tommy Perkins had sent
the following letter: [158]

90 The volume rebate in question was two percent of sales to the Gibson stores (Tocci 4549).
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rejected the suggestion by its brokers as well as similar requests by
trade show officials that rebates be paid to Gibson Products Company
in the period 1969-1971 (CX 124A-B, 132A-B, 134A-B; Pawlik 963-64).
They refused to pay the five percent rebate requested (Pawlik 974).91
405. On March 30, 1971, Tommy Perkins, on behalf of Gibson
Products Company, wrote the following letter to “All Stores”: [161]

91 Jeannette made no payments to its customers based on a percentage of sales in the period 1968-1971 (Pawlik
-974).
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g é.’on ro:.!ucl:i Cnmpnn

. OF SEAGCOVILLE, Yxll
. March 30, 1971°

: Alt :u Wy

A PRIU \kl: NO‘JLD RI:COM‘.END AS BEING PROFITABLE

SRR -3l

[162]406. Subsequently, Jeannette’s sales representative®? at-
tempted to contact Tommy Perkins to get back in the show (Pawlik
975). Perkins rejected the Jeannette lines and refused to approve them,
since Jeannette had dropped out of the show. According to Perkins,
other lines had replaced Jeannette and there was no need for

92 This individual, up to June 1971, had been Jeannette’s midwest sales manager and then went into business for
himself as a sales or manufacturer’s representative (Pawlik 975).
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additional lines (Pawlik 976). Perkins, moreover, refused to see
Jeannette’s representatives when contacted on numerous occasions
- (Pawlik 980).

407. 1In the period July 1971 to January 1972, Perkins did offer to
represent Jeannette to the Gibson stores for a fee of five percent.
Jeannette’s representative, however, refused to enter into such an
agreement (Pawlik 1013-16).

408. Since June 1971, Jeannette’s sales representative, Steve
Pawlik has made an effort to sell glassware products to Gibson family
stores (Pawlik 982). He has made no sales to family stores since that
time because the lines were not approved (Pawlik 982, 987-88). Since
June 1971, Pawlik’s sales in the case of the Gibson stores have been
confined to the franchised stores (Pawlik 988, 990). Pawlik has sold
Jeannette products to franchised stores on an individual basis but not
to respondents’ warehouse (Pawlik 1011). He has also been unable to
make sales to certain franchisees such as Love of Oklahoma City and
the San Benito, Texas group (Pawlik 991-92). [163]

IV. Evidence under Count IIT of the Complaint

409. The Ray-O-Vac Division of ESB Incorporated? (“Ray-O-
Vac”), of Madison, Wisconsin, is a manufacturer of dry cell batteries
and lighting products (CX 1404, 154A, 169A).

Its sales to the Gibson stores in 1975 were in excess of $2 million
{Blake 4449-50).

A. Barshell, Inc.

410. Jim Miller was a broker employed by Ray-O-Vac to represent
its products to the Gibson stores for approximately five years in the
period 1969 to January 1, 1974 (Blake 4430). '

411. Barshell, Inc. (“Barshell”) was a distributor of health and
beauty aid products, redistributing such products to various retailers
and wholesalers throughout the Southwest (Miller 8118). Jim Miller
wholly owned the stock of this corporation which was incorporated in
1971 (Miller 3118-19).

412. Ray-O-Vac did not consider the Gibson Trade Show to be its
sales representative at the time that it was represented by Barshell,
Inc. In Ray-O-Vac’s view, the Gibson Trade Show is a service
organization which helps a manufacturer to display his wares (Blake
4436). ‘

413. Gibson, Sr. placed an order in 1969 for some 60-70 of the so-

93 Acquired by International Nickel Company (Blake 4418).
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called family stores. This order was given to start off Ray-O-Vac with
the Gibson stores pursuant to a sales call by Jim Miller, Ray-O-Vac’s
broker, and Frank Blake, Ray-O-Vac’s Regional Sales Manager. The
order in question, moreover, was not a recommendation but a flat
shipment (Blake 4422-23, 4479).

414. Beginning in 1971, Barshell became the sales representative of
Ray-O-Vac (Miller 3119-20).9¢ Ray-O-Vac retained Barshell to repre-
sent it to the Gibson stores. Under this arrangement, Barshell was to
present Ray-O-Vac’s sales promotions to Gibson headquarters, conduct
necessary negotiations, have Ray-O-Vac’s products listed and attend
the Gibson Trade Show (Miller 3121, 3126; CX 154A-F).

415. Barshell paid Ray-O-Vac’s booth fees for participation in the
Gibson Trade Show and was reimbursed for such payments by the
supplier (Blake 4448). [164]

416. Ray-O-Vac, through its broker Barshell, Inc., participated in
every Gibson Trade Show to the end of 1973 (Blake 4424). In the period
1969-1975, Ray-O-Vac, however, paid no show fee to the Gibson Trade
Show, although its representatives participated therein (Blake 4443).

417. Ray-O-Vac compensated Barshell with a ten percent broker-
age fee (CX 154B).

418. As far as Barshell was concerned, at the time that it sold to the
Gibson accounts, Gibson, Sr. was a very enormous and powerful
customer (Miller 8135). About eighty percent of Barshell’s sales at the
time it represented Ray-O-Vac were to the Gibson stores (Miller 3139).

419. When Ray-0O-Vac got into the Gibson Trade Show, Gibson, Sr.
approved Ray-O-Vac products for purchase by Gibson franchised and
Gibson family stores (Miller 3141).

Barshell had numerous meetings with Gibson, Sr. or his buyers after
it began representing Ray-O-Vac. Such meetings, concerning Ray-O-
Vagc, occurred prior to almost every Gibson Trade Show (Miller 3126
27).95

Prices were discussed at some of those meetings. On one occasion,
there was a discussion concerning a nine percent discount, either in
deal form or in advertising, to Gibson or Gibson stores buying the Ray-
0-Vac line (Miller 3128-29).

420. On a number of occasions, H.R. Gibson, Sr. visited the office of
Jim Miller in connection with Ray-0-Vac (Miller 3182). On such visits,
Gibson, Sr. negotiated deals with Miller and Barshell to pay Gibson or
the Gibson Trade Show promotional allowances based on sales and the
mw Miller owned another corpomtion which had represented the Ray-0-Vac account at that time

(Miller 3120).
% Frank Blake, of Ray-O-Vac, was present at a number of those meetings (Miller 3128).



668 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 95 F.T.C.

activities Gibson performed to sell Ray-O-Vac products to the Gibson
stores (Miller 3132).96 ‘

[165]The basis of such payments to Gibson, Sr. by Barshell,
pertaining to Ray-O-Vac (Miller 3132-33), varied:

Well, it would just depend. Mr. Gibson, was never consistent with that. It would
depend on what he felt like he did for you.

If he had written a general order, where he had insisted that the stores, or suggested
that the stores buy a certain quantity of merchandise, and if this order amounted to a
hundred thousand dollars, he would expect more from the agency than he would if you
had solicited the business yourself from those stores (Miller 3133).

421. Ray-O-Vac automatically sent commission statements to Bar-
shell (Miller 3134). The commission statements recorded all of Ray-O-
Vac’s shipments to the individual Gibson stores, showing the dollar
volume shipped to those stores; along with the dollar volume figures,
such statements showed the commission which Barshell had earned
through those sales (Miller 8134). Gibson, Sr. checked Barshell’s
commission statements received from Ray-O-Vac in connection with
his visits to Miller concerning Barshell’s activities for that supplier
(Miller 3132-33).

422. After Gibson, Sr. had checked Ray-O-Vac’s commission state-
ments, Barshell made payments to Gibson, Sr., termed promotional
allowances, on the basis of Ray-O-Vac sales recorded in such commis-
sion statements (Miller 3132-85). CX 192, a Barshell check in the
amount of $13,173.43, dated September 23, 1972, is one such payment
(Miller 3134-35).97 [166]

423. CX 192 is a check transmitting brokerage fees by Barshell,
received from Ray-O-Vac, to H.R. Gibson, Sr. (Miller 3132-35, 3140,
3147-48)% at a time when Gibson, Sr. was owner and operator of

% Q. Now,when you are referring to Gibson, who are you speaking of?
A. Well, that would be Mr. Gibson, Sr., or Gibson Trade Show. Because it was, you know, kind of interwoven
there. We really never knew who we were dealing with (Miller 3132).
97 The check is made out to H.R. Gibson, and endorsed “H.R. Gibson DBA Gibson Products Company” (CX 192).
The witness testified: ’

JUDGE von BRAND: All right. Where did the commission statement originate?

THe wiTness: They would originate with the Ray-O-Vac Company. They would be sent to us automatically.

SUDGE von BRAND: Proceed. ’

(A paper was marked for identification as Commission’s Exhibit No. 192)

By Mr. Brookshire:

Q. Mr. Miller, I hand you what has been marked as CX-192 for identification. And I ask if you can
identify that document, please, sir?

A. Yes. This is a check drawn on North Central State Bank on Barshell, Incorporated, dated 9-23-1972, in
the amount of $13,173.43.

Q. What was the purpose of that check?

A. This would have been promotional allowance given to Gibson for whatever group of commission
statements or activity covered for a period of time with Gibson (Tr. 3134-35).

9 Q. Mr. Miller, referring to a document which has been identified, or been admitted into evidence as CX-192,
were there ever any other checks issued under the same or similar circumstances by Barshell?
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various retail stores or, in short, a buyer from Ray-O-Vac (Findings 5,
6). [168]

424. Frank Blake, the Ray-O-Vac official responsible, has not
discussed with brokers their disposition of the Ray-O-Vac commissions.
“We pay the commissions, what he [the broker] does with them is his
business” (Blake 4484).

B. Al then Associates, Inc.

425. Al Cohen Associates, Inc. (“Al Cohen”), of 12514 Gulf Free-
way, Houston, Texas, is a corporation formed in 1961 or 1962 (Cohen
3981-82). Al Cohen, a sales representative, is essentially a one man
business (Cohen 3980). Its only officers and shareholders are Alpha
Meyer Cohen and his wife (Cohen 3981). _

426. Al Cohen acquired the Ray-O-Vac account on December 23,
1978, to become effective on January 1, 1974 (Cohen 3987-88, 3992; CX
169A—C). The representation agreement provides that Al Cohen is to
represent Ray-O-Vac to:

A. Gibson Discount Centers, Inc. Seagoville, Texas
B. All Gibson franchise stores (CX 1694A).

The agreement further provides, in pertinent part:
PERFORMANCE

The REPRESENTATIVE agrees to do the following:

A. To maintain continuous headquarters contact with Gibson Discount Centers in
Seagoville, Texas. )

B. To secure adequate space in any dealer shows the COMPANY desires to enter
through Gibson Discount Centers, Inc.

C. To supply adequate manpower in conjunction with the COMPANY’S manpower
to adequately man the booths at any of these dealer shows.

D. To assist COMPANY personnel to service at retail all Gibson Discount Centers
throughout the United States. [169]

E. To refrain from acting in any capacity as a promoter of sales of product which
compete with those listed in Paragraph #2 above, and which are not manufactured by
the COMPANY. . ' '

F. To send orders to the COMPANY promptly as they are received.

Yes.

To who?

To Gibson. Mr. Gibson, Sr.

Do you recall whether or not such checks were issued in 19717

1 would have to assume that they were. Offhand, I don't recall. I would have to assume, yes, depending
upon what time of the year that Barshell took over the representation of Ray-O-Vac.

How often were these checks payable?

Well, most of the time, it would depend upon when Mr. Gibson came by and sat down to negotiate with us.
And that could be anywhere from, usually every other month, to three or four months (Tr. 3140).

POPFO>

o
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COMPENSATION

In return for performance of the duties specified in Point #2 above, the COMPANY"
agrees to pay the REPRESENTATIVE ten per cent (10%) of net sales billed for sales
which result from orders solicited by the REPRESENTATIVE (CX 169A-B).

427. Ray-0O-Vac also paid commissions to Al Cohen on sales to the
Gibson stores generated by the calls of Ray-O-Vac’s own sales staff
(Blake 4488).

428. Alpha M. Cohen contacted H.R. Gibson, Sr. after he received
the Ray-O-Vac contract, and an oral agreement between these two
respondents was reached (Cohen 4007-08).9° Under that agreement,
Gibson, Sr. was to increase the sales volume of Ray-O-Vac the best way
he knew how. Otherwise, Gibson, Sr.’s functions pursuant to this verbal
agreement were not spelled out (Cohen 4008). Cohen, under this
agreement, undertook to pay Gibson, Sr. ninety percent of the ten
percent commission which Al Cohen received from Ray-O-Vac (Cohen
4011-12). Put another way, Gibson, Sr. received a payment equivalent
to nine percent of Ray-O-Vac’s sales to the various Gibson stores. [170]

429. Al Cohen made such payments monthly by check to Gibson, Sr.
after receipt of a commission check and statement from Ray-O-Vac
(Cohen 4012-15; CX 1212-17). Such payments commenced in 1974 and
continued up until at least March 1978 (Cohen 4015-16).

In 1974, payments of commissions by Al Cohen to Gibson, Sr. totaled
$174,907.10 (CX 1218).

The record shows the following commission payments by Cohen to
Gibson, Sr. in 1975:

January 15 $ 17,972.39
January 31 10,901.47
March 10 7,327.26
April 14 25,398.00
April 30 31,634.99
June 10 10,127.29
July 7 12,986.47
July 31 : 17,746.04
September 4 16,367.02
Total $150,460.93 (CX 1215-17).

~ 430. Alpha Cohen’s assertion that H.R. Gibson, Sr. is a salesman to
whom he sublet the Ray-O-Vac line is undercut by his recognition of
Gibson, Sr.’s buying function in behalf of the Gibson stores:

9  According to Alpha Cohen:

Mr. H.R. Gibson, Sr. agreed to do the lion’s share of the work in advancing the sale of Ray-O-Vac products
to the Gibson stores through his trade show and we worked out an agreement where he would do the lion’s
share of the work and I would pay him for that work (Tr. 4007).
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Q. Did Mr. GleOl’l ever SO]lCIt you to give a special reduced price to the stores that
use the Gibson name?

A. I dont’t believe I understand your question, Mr. Steele.

Q. Let me take it this way; in the period 1969 through 1974, to your recollection, did
Mr. Gibson, Herbert R. Gibson, Sr. come to you and request that you work out any
reduced prices for the Gibson stores on any line?

A. Mr. Steele, awhile ago I told you that all buyers are interested in price, everyone
of them, whether they be H.R. Gibson, Sr. or Mr. Bill Houton with Winn stores or
regardless of who it is, they are always buckmg for a better price. I don’t care who you
are. [171]

To specifically say that he has bucked for a better price for the Gibson stores with the
Gibson name, it would be difficult for me to answer that either way because everyone of
them tried to get a better price (Cohen 4077-78).100

481. Gibson, Sr., although “bucking for a better price” (Finding
430), was not himself a buyer in 1974 or 1975 (Finding 25). [172]

DiscussioN

I. The Issues

The complaint alleges that respondents, through the operation of a
trade show, violated Section 5 of the Federal Trade Commission Act
and Section 2(c) of the Clayton Act, as amended by the Robinson-
Patman Act. The details of the complaint have already been outlined
and need not be repeated here (See Preliminary Statement). Essential-
" ly, the Section 5 charges under Count I allege that respondents have
induced and/or received from suppliers various promotional payments
and services not available on proportionally equal terms to those who
compete with them in the resale of such products. Count II alleges that
respondents have agreed, combined and engaged in an understanding
and conspiracy with all or some of the Gibson family-owned and
franchise stores to eliminate or boycott suppliers who did not grant the
special allowances charged as illegal under Count I. Count III of the
complaint charges that the Gibson respondents and certain brokers or
sales representatives have, in violation of Section 2(c) of the Robinson-
Patman Act, collected brokerage, commissions or other compensations
from sellers of various products when, in fact, the brokers were acting
for or in behalf of the Gibson family or corporate respondents or
subject to the direct or indirect control of the Gibson respondents.

At this stage, the case presents a multiplicity of issues under all
counts of the complaint. Common to all counts are the following
questions: (1) is the Gibson Trade Show conducted by H.R. Gibson, Sr.

100 Cohen’s recognition of Gibson, Sr.’s buying function is not vitiated by his assertion, at Tr. 4078, that he did not
consider Gibson, Sr. to be a buyer in 1973 and 1974 because he then owned no stores. While technically correct, it

ignores the practicalities of the situation he had recognized in his previous answer. Compare also Finding 81 and note
15.
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a bona fide manufacturer’s agent representing suppliers participating
therein; (2) is the Gibson Trade Show so interrelated with the various
Gibson family and corporate respondents that respondents’ franchis-
ing, trade show and retailing operations should be considered as an
integrated enterprise; (3) should the services of the trade show and
related payments be regarded as for the benefit of participating
retailers or for the benefit of participating manufacturers or both; (4)
was the Gibson Trade Show open to all retailers desiring to participate
therein; and, (5) is the Gibson Trade Show oriented to the Gibson
Discount Centers.

Under Count I, the following issues should be resolved: (1) under
Count I, must the government prove the requisite elements of a
violation under Sections 2(d) and 2(e) of the Robinson-Patman Act; (2)
is the Gibson Trade Show a promotional service furnished by respon-
dents in connection with the resale of goods or is it essentially a vehicle
for suppliers to make the original sale to retailers; (3) should the
legality of the [173]Gibson Trade Show fees more properly have been
tested under the price discrimination sections of the Robinson-Patman
Act; (4) has the government sustained its burden of proof in showing
that respondents have knowingly induced suppliers to pay allowances
not available on proportionally equal terms to customers competing in
the resale of such goods; (5) has the government sustained its burden
of proof in showing that allegedly nonfavored customers were on the .
same functional level and in sufficient geographic proximity to
warrant a finding that they compete with retailers operating under the
Gibson name; and, (6) has the government sustained its burden of
proof in demonstrating that Gibson stores and nonfavored customers
purchased goods of like grade and quality at contemporaneous times.

The primary questions to be resolved under Count II of the
complaint are the following: (1) did respondents issue an invitation to
boycott by virtue of letters from trade show buyers asking “All Stores”
to discontinue purchases of certain suppliers, and did a boycott and/or
combination in restraint of trade result from such invitations; (2) were
such letters sent or circulated to all the Gibson stores or a substantial
number thereof; and, (3) did trade show buyers employed by Gibson, -
Sr., signing and sending such letters, have authority to request stores
operating under the Gibson name to discontinue dealing with certain
suppliers. '

Count I1I presents the following issues: (1) under complaint counsel’s
theory of the case, is it necessary to demonstrate that H.R. Gibson, Sr.
received the brokerage or commission payments in issue as a “buyer.”
If so, has that criterion been met; (2) in any event, are the payments in
question sanctioned by the “for services rendered” section of the
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statute; (3) is the element of price discrimination prerequisite to a
showing of a violation of Section 2(c) of the Robinson-Patman Act;
and, (4) after October 31, 1972, was H.R. Gibson, Sr. a dummy broker,
agent or intermediary acting in behalf of the other respondents. If so,
does the theory under which the case was tried preclude the finding of

a violation on that basis. [174] '

I1. The Functioh of the Gibson Trade Show

An issue common to all counts of the complaint is the nature of the
functions performed by the Gibson Trade Show. Complamt counsel
urge that the trade show, the individual respondents and their various
corporations, including the retailing operations, should be considered a
single economic entity. Respondents, on the other hand, contend that
the trade show functions as a manufacturer’s representative selling to
retailers, with no relationship to the retailing operations under the
Gibson name, whether “family” or franchised stores.

The central fact is that Gibson, Sr., in the period 1969 to October 31,
1972, simultaneously operated the trade show as an individual proprie-
torship, controlled various retail stores and individually licensed
several hundred retailers, from whom he also collected a monthly
licensing fee, to use the Gibson trade names (Findings 3, 4, 5, 6, 44, 47,
50). After Gibson, Sr. divested himself of his retail interests to his sons
on October 81, 1972, the trade show continued to operate without
essential change from its past operations.

The Gibson Trade Show, in the period 1969-1972, was confined
essentially to retailers operating under the Gibson name (Findings 59,
60-61, 91). Trade show buyers from the “Seagoville Office” contacted
suppliers in connection with “all the Gibson chain stores regardless of
owner” (CX 3807). Meetings of Gibson franchisees were held in
conjunction with the trade shows (Finding 72). Trade show buyers
authorized and listed the items which could be sold through the trade
show (Finding 75). Trade show buyers’ culled deadwood from the
suppliers lines and, in effect, preselected the items to be sold at the
show (Finding 80). Gibson Trade Show buyers negotiated for better or
competitive prices and billing terms [175}(Finding 81).101 Show sheets,
mms assert that evidence as to price negotiations may not be relied upon in connection with the
interrelationship issue, viz., the relationship of the Gibson Trade Show to the retailers. However, the December 7, 1977
Order, on which they rely, was limited to Count I evidence because respondents had no opportunity for third party
discovery on the issue of proportional availability as it might relate to show pnces and blllmg terms. Evidence on this
point by the general witnesses was expressly permitted on “the interrel p issue, including the function which
Respondents’ trade show officials perform” (Tr. 8773). In connection vnth this ruhng it was noted that insofar as the
general witnesses testified as to the methodology of negotiating and approving show prices and billing terms, no third
party discovery was necessary (Tr. 3765-66, 3777. See also Tr. 8537-38, 35563-60). Where the ev:denee is limited to the

function performed by trade show employees and proportional ilability is not invol dents need no
discovery from nonparties. For example, respondems clearly did not need nonparty dmeovery ns to Gibson, Sr.'s

(Continued)
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1.¢., order forms and price lists, which were an integral part of the
trade show operation, were preprinted with only the Gibson Products
name on that section of the form identifying the retailer giving the
.order (Finding 91). Respondents’ show sheets instructed manufactur-
ers not to ship at prices higher than those listed thereon and to contact
respondents’ “Seagoville, Texas offices” for price approval (Finding
93). At the shows, the trade show buyers or merchandise managers
could do little more than introduce retailers to the supplier’s sales
representatives. The trade show buyers, because of the number of lines
that they represented, had to leave the actual selling at the shows to
the “factory” (Finding 87). The Gibson Trade Show simultaneously
handled [176]competing suppliers (Finding 86). Gibson, Sr., while
simultaneously owning and operating certain Gibson stores, franchis-
ing others and conducting his trade show, requested suppliers to
participate in newspaper advertising promoting merchandise in the
Gibson stores to the consumer (Findings 113-16). There was extensive
overlap in the directors and officers of the respondent corporations and
certain nonrespondent corporations operating Gibson stores by virtue
of the offices held by the individual respondents, including Gibson, Sr.,
in the period 1969-1972 (Finding 12; Appendix A). The four individual
respondents, through publication of store directories in 1970-1971,
made or were responsible for making representations creating the net
impression that the businesses of the four individual respondents and
the corporate respondents were an integrated operation (Findings 89—
41). Finally, trade show buyers suggested that the Gibson retailers stop
buying from certain suppliers because “They will not sell us at a price
we would recommend as being profitable and beneficial for your
operation” (CX 104, 136, 303).

In the period 1969-October 31, 1972, Gibson, Sr., while he operated
the trade show, had a direct financial interest in the stores he operated
as well as in the financial health of the franchised stores from whom he
derived franchise fees (Findings 6, 47, 49). The Gibson Trade Show, as
already noted, benefited the retailers operating under the Gibson name
in various ways. At the same time, the trade show, whose revenues
Gibson, Sr. pocketed, depended on the attendance of the Gibson stores
to attract the participation of suppliers. The Gibson family-owned
retail operation, the franchising business and the trade show, as well as

testimony that he sought a competitive price so that the Gibson stores, in making a purchase, “wouldn’t get stuck on
it” (Finding 81 and note 15). There is-no need to find a price discrimination to define the Gibson Trade Show’s role. The
benefit to the Gibson retailers from Gibson, Sr.’s concern on this point is plain as is the role played by the trade show
on behalf of the retailer. . '

On this point, see also Order Pertaining to General Witness’ Testimony Concerning Show Prices and Billing Terms
dated March 14, 1978.
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ancillary operations such as Ideal Travel, were mutually interdepen-
dent.

The trade show or Gibson, Sr., in dealing with suppliers, accordingly
acted on behalf of retailers operating under the Gibson name, and
payments to the Gibson Trade Show were for the benefit of participat-
ing retailers. In the period 1969 to October 31, 1972, Gibson, Sr. was
also a “buyer” (Findings 5-6). The Gibson Trade Show cannot be
considered a manufacturer’s representative. To the extent that he
“represented” manufacturers, the loyalties of Gibson, Sr. or his trade
show must be considered divided between suppliers and retailers.

The pattern of the various enterprises, as a whole, conducted by the
Gibson respondents and the respondents’ mutual interdependence,
compels the finding that the Gibson respondents in the period 1969
1972 operated as an integrated enterprise. [177]

III. The Count I Charges

The complaint charges that respondents violated Section 5 of the
Federal Trade Commission Act by inducing suppliers to violate
Sections 2(d) and 2(e) of the Robinson-Patman Act. Complaint counsel
have tried the Count I allegations under the theory that respondents’
acts are per se illegal (Tr. 39; CPF p. 153). Under the circumstances,
they have the burden of proving in this Section 5 proceeding that the
statutory elements of Sections 2(d) and 2(e) have been met. There is a

“general assimilation of Robinson-Patman standards of liability and
proof” in these cases. Fred Meyer, Inc. v. FTC, 359 F.2d 351, 365 (9th
Cir. 1966), rev'd and remanded on other grounds, 390 U.S. 341 (1968).
See also J. Weingarten, Inc., 62 F.T.C. 1521, 1524-25 (1963). In short,
the Count I charges although under Section 5, are not being tried
under an incipiency standard.

Under Count I, the Commission must prove the following basic
factual elements to demonstrate that respondents have engaged in
unfair methods of competition by inducing discriminatory payments
violative of the Clayton Act:

(1) that a respondent in commerce knowmgly solicited or induced
and received from a supplier promotional allowances, services, or
facilities; i

(2) that the solicited promotional considerations were received in
connection with the resale of the supplier’s product;

(3) that respondents had competitors at the same functional level;
and,

(4) that respondents knew or should have known that its competitors
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were not offered the promotional considerations in question on
proportionally equal terms.

Alterman Foods, Inc. v. FTC, 497 ¥.2d 993, 997 (5th Cir. 1974).

Respondents contend that neither Gibson, Sr. nor his trade show are
“customers” of suppliers participating in the trade show within the
meaning of the Robinson-Patman Act. As a result, they argue that no
discrimination cognizable under Sections 2(d) and 2(e) of the Robinson-
Patman Act has been shown. Respondents urge that a finding that a
supplier’s “customer” has received the allegedly discriminatory allow-
ance or services is prerequisite to a finding of violation. [178]

The argument misses the mark on two grounds. First, Section 2(d) is
not limited to payments “to” a customer. It covers also payments “for
the benefit of a customer.” See Swanee Paper Corp. v. FTC, 291 F.2d
833, 836 (2nd Cir. 1961), cert. denied, 368 U.S. 987 (1962). In short, there
is no need to make a finding that the payments in question were made
~ directly to a buyer. Laying aside, for the moment, the question of

whether the trade show constituted a promotional service in connec-
tion with the resale, it is clear that the trade show benefited the Gibson
retailers as a group. As a result, payments to the trade show in the
person of H.R. Gibson, Sr. were, at minimum, payments for the benefit
of such customers.

Relying on precedents holding that the corporate entity should not
be disregarded, respondents assert that Gibson, Sr. cannot be regarded
as a customer since the retail operations in which he had a financial
interest, in the period 1969-October 31, 1972, were incorporated. They
contend that “[tThe crystal clear fact is that H.R. Gibson, Sr. never had
anything to do with the operation of any retailers in this case” (RPF
SR p. 236). Gibson, Sr.’s own testimony makes it clear that he played an -
active role at least in those corporations operating retail stores in
which he was a majority stockholder. He hired the key employees, the
store managers, and actively reviewed store financial records. And,
“Anytime they didn’t make money, I had to do something about it.

" Might get a new manager real quick. I would try to get the store to
making money” (Tr. 5573; Finding 6). Gibson, Sr. had the authority to
make managerial decisions in those areas that counted and did not
hesitate to exercise it. The individual who reviews the performance of
key corporate employees and fires them for inadequate performance,
as a practical matter, runs that corporation. Gibson, Sr. clearly
controlled the retail corporations wherein he had a majority interest in
the period 1969 to October 31, 1972,

This testimony and the showing in the record that the trade show
operated for the benefit of the Gibson retailers as a group compels the
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of the necessary rough guides for separating out those commercial
transactions insufficiently comparable for price regulation by the
statute.” Report of the Attorney Gemeral's Committee to Study the
- Antitrust Laws, 157 (1955); Moog Industries, Inc. v. FTC, 238 F.2d 43,
49-50 (8th Cir. 1956), aff'd, 355 U.S. 411 (1958). Although Sections 2(d)
and 2(e) of the Robinson-Patman Act do not explicitly refer to the like
grade and quality concept contained in the pricing provision of the
statute, they are, nevertheless, governed by that limitation. Atalanta
Trading Corp. v. FTC, 258 F.2d 365, 368-69 (2d Cir. 1958). See also
Shulton, Inc., 59 F.T.C. 106, 111 (1961). Under the Robinson-Patman
Act, unlike the older Clayton Act, the burden is on the plaintiff, here
the government, to prove that the goods involved in the allegedly
discriminatory transactions are of like grade and quality.19? the
standard of proof which must be met in demonstrating that favored
and nonfavored customers compete in the sale of goods of like grade
and quality has been formulated as follows:

. . .Antitrust cases and, in particular, Robinson-Patman cases require a meticulous
attention to minute details. When dealing with prices, allowances and goods of like grade
and quality, the Commission may not indulge in assumptions or presumptions, for these
matters are susceptible of exact proof and this is the type of showing which must be
made. . . .

J. Weingarten, 62 F.T.C. 1527-28.

[186]The question of whether products are of like grade and quality
is to be determined by the characteristics of the products themselves.
FTC v. Borden Co., 383 U.S. 637, 641 (1966). Physical differences in
products are one of the prime determinants in deciding whether or not
the like grade and quality criteria are met. Bona fide physical
differences affecting marketability preclude a finding of like grade
and quality even though the differences are small and have no effect
on the seller’s cost. Antitrust Law Developments ABA, 115 (1975).
Universal-Rundle Corp., 65 F.T.C. 924, 955 (1964), order set aside, 352
F.2d 831 (7th Cir. 1965), rev'd and remanded, 387 U.S. 244 (1967); The
Quaker Oats Co., 66 F.T.C. 1131, 1192 (1964); Central Ice Cream Co. v.
Golden Rod Ice Cream Co., 184 F. Supp. 812, 314 (N.D. Ill. 1960), aff'd,
287 F.2d 265 (Tth Cir. 1961), cert. denied, 368 U.S. 829 (1961). Price
differences demonstrating cross-inelasticity and the nonsubstitutabili-
ty of items also militate against a finding of like grade and quality.110
Willow Run Garden Shop, Inc. v. Mr. Christmas, Inc., 1973-2 Trade
Cases 174,816 (D.N.J. 1973).

199 Rowe, supra at 64. Under the Clayton Act provisions, preceding the Robi Patman Act, a seller might
defend by relating pricing variations to the grade or quality of the different products. Ibid.

110 Consider, for example, Parker Pen’s “midline” and its “prime line” involving 50 to 100 different priced pens
(Finding 165).
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different patterns in shower curtains did not preclude a finding of like
grade and quality, also found that some of the products involved in the
discrimination ‘“were apparently the same in everything except
pattern.” 63 F.T.C. at 1348. [188] ‘

In this case, for most of the suppliers involved, there is little
evidence that the goods sold were sold as “lines” by the supplier. More
significantly, there appears to be no affirmative evidence with respect
to most of the suppliers involved herein that all the items marketed by
such suppliers were of the same grade and quality as was shown in the
case of certain lines sold by the manufacturers in Moog. Rather, with
respect to many of the suppliers involved in this proceeding, the record
shows substantial differences in price and in the physical qualities of
the products which they marketed to their customers. Variation of
merchandise within a line precludes the facile assumption that
different customers each purchased an identical or even a similar cross
section of merchandise within each line. Willow Run Garden Shop, Inc.
v. Mr. Christmas, Inc., supra. The meaningful way to compare
commodities between two competing retailers is on an “‘individual
item’” basis, not on a “‘line item’” basis. Id.

In summary, insofar as most of the suppliers herein are concerned,
there is little affirmative evidence that all of the items upon which the
trade show fees were paid were of the same grade and quality. Under
the circumstances, the Commission cannot rely on the auto parts cases
or Joseph Kaplan for the proposition that an across-the-board discount
over the period of a year, in and of itself, obviates the need for analysis
of the products purchased by favored and nonfavored customers.

In the case of payments for tabloid advertising, complaint counsel
could not prevail even under their interpretation of Moog. Complaint
counsel recognize that where the payment is for the promotion of a
particular item or limited number of items, they have the burden of
showing competition in the resale of those items between favored and
nonfavored customers112 (CPF p. 134). Suppliers are not obliged to give
advertising allowances on all of their products if they choose to accord
them on only some of their products. Sunbeam Corporation, 67 F.T.C.
20, 55 (1965); Atalanta Trading Corp., [189]258 F.2d at 369. In short,
where a specific item is promoted, a showing must be made that

12 See Shulton, 59 F.T.C. at 111-12, holding:

In further excepting to the order, respondent has interpreted such order to require that if it-elects to accord
advertising or promotional allowances on any product within a product line, such as toiletries, such allowances
must be granted on all other products within that line, including those which are not of like grade and quality.
Section 2(d), of course, does not impose such a requirement, but neither, however, does the order to cease and
desist. Although the order covers all products which respondent sells, respondent will be required thereby to
extend allowances granted in connection with a particular product only to those customers competing in the
distribution or resale of that product or products of like grade and quality purchased from respondent.
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provided for the same purpose. For some of the suppliers, there are
neither tabulations nor invoices, thus making a finding of contempora-
neous sales of goods of like grade and quality to customers competing
with Gibson retailers impossible as to such suppliers. Significantly, the
tabulations were prepared with no attempt to determine whether the
customers listed were wholesalers or retailers (Underwood 4529).115
Nor was there an attempt made in the preparation of such tabulations
to record the individual model or item numbers of the particular
- products that appeared on the underlying invoices (Underwood 4528
29). As a result, where the record shows that a supplier has a widely
differentiated product line, the tabulations are of little help in
establishing competition between the Gibson retailers and others in the
resale of such merchandise. Other problems of proof also [191]exist.
Without going into an exhaustive recitation, a number of examples
will be noted.

There was insufficient documentary proof of sales to Gibson stores
and their competitors with respect to Tucker Manufacturing Corp.,
Armstrong Environmental Industries and Beagle Manufacturing
Company (Findings 168, 316, 368, 369 n. 78).

In the case of Waltham Watch Company, as with a number of other
suppliers, the record does not define with sufficient precision the
products involved in the alleged discrimination. The Waltham tabula-
tions describe the products sold only as “watches.” The record,
however, shows that Waltham’s watches differ significantly in quality,
style and price, among other factors (Findings 255-56, 259).

With regard to the Parker tabulation, there was no adequate
showing that the allegedly nonfavored customers functioned at the
retail level of operations and, thus, competed with Gibson stores in the
resale of Parker products (Finding 166). Similarly, the record is devoid
of proof of the functional level of the allegedly nonfavored customers
of Comfort (Finding 352). With respect to Waltham, the showing on
this point was also weak (Finding 259).

In the case of Unitron, the only documentary evidence concerning
sales to Gibson retailers and their allegedly nonfavored competitors is
CX 855. This tabulation covers the period 1970 to 1971. But, for that

their purpose during pretrial. That objection was overruled on March 16, 1978, when the documents were received (Tr.

4533). Moreover, earlier in the trial, on D ber 7, 1977, respondents recognized that these were “tabulation{s] of

disfavored competitors” (Tr. 278). By definition, a “disfavored competitor” is one who is operating at the same

functional level as the favored customer and whose purchases are of like grade and quality as those bought by a

favored customer. Thus, the purpose for which the tabulations were to be used was clear at the beginning of the trial.
115 In many instances, that gap was not filled by other evidence.
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respondents here performed a service entitling them to a functional
discount which should be evaluated under the pricing provision of the
statute irrespective of the form of the payment. In making that
determination, the central question is what was the purpose and reason
for the concession. Empire Rayon Yarn Co., 354 F.2d at 189. There is
no showing that, in connection with the split commissions he received
from Barshell, Gibson, Sr. assumed the credit risk, servieced small unit
purchases or maintained and operated a warehouse storing Ray-O-
Vac's products. Cf. Hruby, 61 F.T.C. at 1446; Empire Rayon Yarn Co.,
364 F.2d at 492. Moreover, at Gibson, Sr.’s trade show, participating
suppliers had to depend largely on their own personnel or that of their
brokers to do the selling (Finding 87). In addition, there is no showing
that Gibson, Sr., who operated retail stores in 1969-October 31, 1972,
operated at a different functional level which would justify the pricing
variations.122 Further, unlike the [200]customers in Hruby and Empire
Rayon, Gibson, Sr. was regarded as a powerful buyer by the broker
who split his commission with him (Finding 418). In light of the
foregoing, there is no showing here that Gibson, Sr. performed a
distributional service entitling him to a functional discount which
should be evaluated under Section 2(a).

Gibson, Sr. pocketed the split commission based on the purchases of
all Gibson stores. No finding can therefore be made that the payments
were immune from Section 2(c) because they were part of a “worthy
effort” on behalf of retailers “to reduce the ultimate sales prices to the
consumer” by entering into arrangements making them stronger in
their competition with large chain stores. Cf. Central Retailer-Owned
Grocers Inc. v. FTC, 319 F.2d 410, 415 (7th Cir. 1963). There is no
evidence that the split commissions received by Gibson, Sr. strength-
ened the competitive position of the nonfamily franchised stores in any
way.

Applying the “purpose and effect” test to the payment,123 it is
significant that Ray-O-Vac did not discuss with its brokers their
passing on of brokerage to Gibson, Sr. (Finding 424). Accordingly, Ray-
O-Vac’s broker chose to split his commission with Gibson, Sr. in
transactions which may not have been known to the broker’s principal,
the supplier. This militates against any finding that the split brokerage

122 Cf. Hruby, 61 F.T.C. at 1446

In its Section 2(a) price discrimination cases the Commission has long recognized the legality of price
differences based upon differences in the level of distribution of the customers who are charged disparate
prices. The lawfulness of such functional price differences derives from the fact that they result in no adverse
economic effects upon particular petitors or petition in g 1. Thus, since Hruby operates at a higher
competitive or functional level than wholesalers, the granting to Hruby or receipt by him of a lower price than
afforded to wholesalers would ordinarily not be questioned. But the manner and form in which Hruby received
his lower prices created the doubts concerning their validity which led to this complaint.

123 See Empire Rayon Yarn Co., 354 F.2d at 189.
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constituted a functional discount for distributional services. Rather,
this is precisely the kind of transaction which Section 2(c) was designed
. to reach in order to force hidden price discriminations into the open.
(201]

In summary, developments under Section 2(c) since Brock do not
warrant an exception to the rule of Southgate in this proceeding.

Even if the “except for services rendered” proviso were available
under these circumstances, the burden would still be on respondents to
establish it. The provision would become a sham unless those seeking to
take advantage of it established the value in concrete terms of the
services rendered in relation to the commission payments received. In
addition to a claim that brokerage was paid for services rendered,
there must be a showing that the distribution costs saved justified the
amount of the allowance. No such showing has been made here and
respondents’ reliance on the provision is rejected.124

[202]The Supreme Court’s Broch decision does not stand for the
proposition that price discrimination is prerequisite to a finding of
violation in each Section 2(c) ease. The prior Supreme Court decision in
FTC v. Simplicity Pattern Co., 360 U.S. 55 (1959), distinguishing
Sections 2(c), (d) and (e) from the pricing provisions of the Act,
indicates that Broch imposed no universal requirement that price
discrimination must be proven in each 2(c) case. As the Court stated,
while holding Section 2(b) inapplicable in a 2(e) proceeding:

Subsections (c), (d), and (e), on the other hand, unqualifiedly make unlawful certain
business practices other than price discriminations. * * * In terms, the proscriptions of
these three subsections are absolute. Unlike § 2(a), none of them requires, as proof of a
prima facie violation, a showing that the illicit practice has had an injurious or
destructive effect on competition (emphasis added).

360 U.S. at 65.

Neither the text of Section 2(c) nor the statutory context of that
section requires that it be limited to instances of price discrimination.
Rangen Inc., 351 F.2d at 856. In light of Broch, the element of price

. 124 Implicit in the Broch dicta concerning the “except for services rendered” proviso is a requirement that the
party asserting the defense demonstrate that the services in question gave rise to sufficient cost savings to warrant
the reduction in brokerage. In this connection, the Court stated in pertinent part:

We are asked to distinguish these precedents on the ground that there is no claim by the present buyer that
the price reduction, concededly based in part on a saving to the seller of part of his regular brokerage cost on
the particular sale, was justified by the elimination of services normally performed by the seller or his broker.
There is no evidence that the buyer rendered any services to the seller or to the respondent nor that anything in
its method of dealing justified its getting o discriminatory price by means of a reduced brokerage charge. We
would have quite a different case if there were such evidence and we need not explore the applicability of § 2(c)
to such circumstances. Ore thing i3 clear — the ab of such evide and the ab of a clatm that the
rendition of services or savings in distribution costs justified the allowance does not support the view that § 2(c)
has not been violated (emphasis added).

363 U.S. at 173-74.
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discrimination may be helpful under certain circumstances in deter-
mining whether a payment was made in “lieu of brokerage.” However,
the holding on this point does not apply to cases, such as the instant
proceeding, involving the outright payments of unearned brokerage by
a seller’s broker to a buyer. As the Ninth Circuit held in Rangen:

There has been some speculation that the Broch case may have superimposed a
requirement of price discrimination on section 2(c). Rowe, Price Discrimination Under
the Robinson-Patman Act 34445 (1962); Federal Trade Comm’n v. Henry Broch & Co.,
363 U.S. 166, 189, 80 S.Ct. 1158 (dissenting opinion). However, discrimination was used in
Broch to determine if the price arrangement was an “in lieu” of brokerage transaction;
and, although discrimination would appear now to be relevant in reduced-commission
cases, it does not follow that it is now an essential element in cases involving the outright
payment of unearned brokerage.

351 F.2d at 858.

The Count III allegations against H.R. Gibson, Jr. and Gerald Gibson
have not been sustained. Complaint counsel apparently intended to tie
these respondents to the receipt of illegal brokerage by showing that
they had stock ownership in a manufacturer’s representative, Jim
Miller Sales Company, [203]another firm owned by Jim Miller (Tr.
3629-31).125 Two of complaint counsel’s nonrespondent witnesses
should have had firsthand knowledge of such transactions, if they took
place. One was Omer Nix, the other was Jim Miller. Complaint counsel
struck Omer Nix from their witness list after he had declined to
respond to two subpoenas during the course of trial and failed to
appear for a deposition scheduled for the pretrial. Jim Miller appeared
and testified but was asked no questions concerning this matter. The
record gives no indication why Miller was not questioned on this
subject. Under the circumstances, these respondents are entitled to the
application of the adverse inference rule, for:

The production of weak evidence when strong is available can lead only to the
conclusion that the strong would have been adverse. Clifton v. United States, 4 How. 242,
247. Silence then becomes evidence of the most convincing character. Runkle v.
Burnham, 153 U.S. 216, 225; Kirby v. Tallmadge, 160 U.S. 879, 3883; Bilokumsky v. Tod,
263 U.S. 149, 153, 154; Vajtauer v. Commissioner of Immigration, 273 U.S. 103, 111, 112;
Mammoth Oil Co. v. United States, 275 U.S. 13, 52; Local 167 v. United States, 291 U.S.
293, 298.

Interstate Circuit v. U.S., 306 U.S. 208, 226 (1939). The Count III
allegations as to H.R. Gibson, Jr. and Gerald Gibson will be dismissed.
Similarly, the allegations under this count should also be dismissed as

125 Complaint counsel expected to prove that H.R. Gibson, Sr. owned fifty percent of the stock in Jim Miller Sales
Company, a facturer’s repr ive, which he subsequently gave to his sons, Gerald and Herbert, Jr. (Tr. 3629).
Jerry Moland testified that Gerald Gibson, in 1967 or 1968, had admitted such facts to him (Tr. 3634). Complaint
counsel apparently relied on Omer Nix to testify that this transaction continued in the relevant period 1969-1975 (Tr.
3629-30).
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to the other respondents, with the exception of Gibson, Sr., since the
evidence fails to link them with these practices.

V. The Boycott Allegations

The purpose of the Gibson Trade Show was to make money
(Leverett 3800), and suppliers who refused to pay a show fee were not
permitted to participate therein (Leverett 3792, 3812).

In at least three instances, suppliers who refused to make the trade
~show payments that had been demanded of them were excluded from
~ further participation in the shows. Subsequent to such exclusions,
letters were sent out by trade show or “Seagoville” buyers to “All
Stores” stating that the company would not “sell us at a price we
would recommend as being profitable and beneficial for your opera-
tion.” The letters [204]continued that such lines were no longer
recommended or authorized and suggested that the stores discontinue
them. They concluded with the request that this be given attention
coupled with an expression of appreciation for the stores’ continued
cooperation. These letters, dealing with the Toastmaster Division of
the McGraw-Edison Company, Tucker Manufacturing Corporation and
Jeannette Glass Company, were sent out in January and March 1971
(CX 104, 136, 303).

The letter by two Seagovﬂle Buyers, Tommy Perkins and Bobby
Regeon, requesting the Gibson stores to discontinue Toastmaster
purchases, was sent in January 1971. The record shows that Toastmas-
ter’s sales volume to the various Gibson stores in 1970 amounted to
$953,656.53, and dropped to $296,778.33 in 1971. Corresponding sales
figures for the territories of individual sales personnel showed similar
declines (Finding 390; CX 116A, C, 117A-D).

CX 104 was written and mailed out (Findings 888, 389, note 129,
infra). The parties disagree as to the motive for the letter, the extent
of its dissemination and whether it was acted upon. One of the
signatories to CX 104 explained that the letter was written so that the
trade show would not be blamed by its customers for problems they
were experiencing with Toastmaster (Regeon 6639, 6643).126 The
testimony is not persuasive. The explanation is inconsistent with the
plain meaning of the contemporaneous document. Moreover, the

128 The witness explained the difficulties he had experienced with Toastmaster, which impelled the writing of this
letter, as follows:

We had a lot of problems in getting merchandise shipped, ially into the metropolitan areas around
Christmas time, as they just wouldn’t ship the merchandnse in. ’l‘hey Jjust wouldn’t get it in there. Of course I
know that they had some distributors in the area, and maybe they wanted to protect their distributors. But I
know that we could not get merchandise, and tomers called in complaining about it, and that’s
the reason I put the letter out, because I didn’t want the trade show to be blamed for the problems that were
h ing with Toastmaster (Regeon 6639. See also Low 7735-37, 7552-57).

PP
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witness claimed that CX 104 arose out of “a very unusual situation”
(Tr. 6639). However, the letters in question, sent out by the trade show,
also use essentially the same boilerplate language in the case of
Jeannette and Tucker. It is inherently unlikely that CX 104 was
written because of problems unique to Toastmaster when identical
letters were employed in the case of two other manufacturers who
similarly refused to make show fee payments. The logical inference is
that in all three [205]instances trade show personnel requested the
Gibson stores to discontinue purchases because of a failure or refusal to
pay the trade show fees.127

There is also the testimony by one of the signatories to CX 104 that,
after sending the letter, he did not expect or anticipate that
franchisees would drop the Toastmaster line (Regeon 6643). This
testimony also conflicts with the plain meaning of the contempora-
neous document which is studded with phrases such as that Toastmas-
ter would not sell at a price “We would recommend as being profitable
and beneficial for your operation” and that the buyers no longer
“recommend” or “authorize” the line and “suggest that you discontin-
ue the same.” The stores are asked to give this matter their “attention”
and are assured that “We appreciate your continued cooperation.” The
suggestion that stores discontinue purchases, coupled with the request
that the stores give this matter their attention and cooperation can be
construed only one way. The authors of the letter wrote it with the
expectation that the recipients would discontinue purchasing from
Toastmaster. ‘

Similarly, testimony by respondents’ employees that the letter was
only sent to a limited class of Gibson retailers is unconvincing. There
are conflicts in the testimony on this point. See note 129, infra.
Moreover, it is unlikely that CX 104 was sent only to those Gibson
stores complaining about Toastmaster since the letter employed
language essentially identical to the letters sent in the case of
Jeannette Glass Company and Tucker Manufacturing Company. The
record, as a whole, compels the finding that “All Stores” on CX 104
means all stores operating under the Gibson name.128

[206]Respondents’ explanatlon that retailer dissatisfaction with
Toastmaster shipments gave rise to the writing of CX 104 must be

127 As one of dent's employees, Bobby Reg stated, the “Number one” reason for writing CX 104 was

P

that Toastmaster would not pay its show fee (Tr. 6706):

Q. If you were having these problems with-the Toastmaster line, why did you send the letter out when they
were no longer in the show? Why did you wait until January to do that?
A. Number one, they wouldn’t pay their trade show fee; number two, we had problems, and I did not want
the Gibson Trade Show to be blamed for the problems. '
128 In this connection, see CX 27, a letter dated July 81, 1972 from H.R. Gibeon, Sr. to “H.R. GIBSON STORES
(also for information of all stores).” This letter demonstrates that “all stores” means what it says; if limited
distribution of such a letter were i ded, it would be indicated on the face of the letter.




698 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 95 F.T.C.

rejected for the reasons stated. The record, accordingly, does not
support a finding that Toastmaster’s drastic decline in sales to the
Gibson stores in 1971 resulted from business reasons, such as customer
dissatisfaction, independent of the appeal to boycott in CX 104.

Certain franchisees testified that they had not received CX 104 or
similar letters from the trade show.12® However, on the facts of this
case, there is no need to show that specific retailers stopped or
diminished their purchases from Toastmaster in response to CX 104.
The precipitous sales drop of Toastmaster to the Gibson stores, from
$953,656 in 1970 to $296,778 in 1971, [207])compels the inference that
the letter requesting the Gibson stores to boycott Toastmaster was
received and acted upon by a substantial number of stores.130

In summary, CX 104 was a request by respondents that the Gibson
stores boycott Toastmaster. The letter to “All Stores” requesting their
“attention” and “cooperation” clearly contemplated concerted action
by the recipients and must have been so construed by them. The extent
of the drop in Toastmaster’s sales in 1971 to the Gibson stores
demonstrates that a substantial number of stores participated in the
combination. The necessary consequences of such a combination are to
diminish the suppliers’ freedom to sell to retailers and to curtail the
retailers’ choice of the suppliers with whom they may deal.

The allegations under Count II of the complaint have been sustained.

120 The testimony does not preclude a finding of a combination in restraint of trade. Significantly, one of
respondents’ franchisee witnesses was unab]e to recall whether or not he received CX 104, 136 and 303 (McCrea 6828

29). M , one of respondents’ ded that the letters were mailed to “HRG” stores, while the other
signatory to CX 104 admitted that the letter had been sent to cust. s in the metropolitan areas maki
about Toastmaster (Perkins 3332-33; Regeon 6710-11). Regeon’s admission that, before taking the stand, hehadstabed

to complaint counsel that the letter had been sent to the trade show customers generally detracts from the weight of
his testimony that the distribution was limited: :

Q. Do you recall I asked you regarding “all stores”? And do you remember when I asked you what “all stores”
referred to in regard to this letter, you indicated that it referred to all Gibson Trade Show customers?

. » . * . - .

{Question read by reporter]

A. Yes, I did.

Q. When I asked you what you meant by that, do you recall saying “all retail stores attending the trade
show™?

A. Ibelieve I said “all Gibson Trade Show customers.”

Q. And that would be all of the retail stores attending the Gibson Trade Show would be the customers of the
Gibson Trade Show?

A. Any customer of the Gibson Trade Show, whether he was a Gibson store or otherwise (Regeon 6711-12).

130 This alone is sufficient to sitpport a finding of unlawful combination. That finding is further corroborated by
the testimony of Henry May, a Toastmaster sales representative. May, after Toastmaster received notice of CX 104,
was informed by Roy Love, an Oklahoma City franchisee who was also Gibson Sr.'s brother-in-law, that if he wanted
to keep the Gibson sign, Love had to go by what Seagoville told him to do. Love had received CX 104 (Tr. 3466; Finding
839). And, in January or February 1971, May saw CX 104 in a Fort Worth Gibson store (Finding 388). The finding
concerning the Fort Worth store is made taking into consideration the conflict with another witness on this point (See
Tr. 7307-09). The May testimony is further corroborated by the p memorandum of another salesman
in February 1971, concerning a Columbia, Mo. Gibson store, stating that he had been informed by one Ed Drewel of
this store “that they were going along with Gibson Hgs. instructions not to purchase Toastmaster” (Finding 389).

i
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The Commission need not establish an express agreement to boycott. A
combination or eonspiracy may be found in a course of dealing or other
circumstances; a formal agreement or exchange of words is not
necessary. Fort Howard Paper Co. v. FTC, 156 F.2d 899, 905 (7th Cir.
1946), cert. denied, 329 U.S. 795 (1946); American Tobacco Co. v. UsS.,
328 U.S. 781, 809-10 (1946). Business behavior is admissible circumstan-
tial evidence from which agreement may be inferred. See Interstate
Circuit v. U.S., 306 U.S. 208 (1939). And, an agreement may be implied
from a contemplated pattern of conduct. It is enough that concerted
action is contemplated and that those invited to do so give their
adherence to the scheme and participate therein. Id. at 226. Further, an
unlawful conspiracy may be formed without simultaneous action or
agreement by the conspirators. Id. at 227. [208]

Respondents assert that they were concerned that shipment prob-
lems with Toastmaster stemmed from the supplier’s desire to protect
certain of its distributor customers from price competition with the
Gibson stores. Even if these contentions were accepted for the sake of
argument, they would not constitute a defense to the group boycott
initiated by CX 104. Group boycotts and concerted refusals to deal are
per se illegal. Allegations that they were reasonable in specific
circumstances is no defense. Nor are they saved by a failure to show
adverse economic affect or actual restraint on competition. Klor’s v.
Broadway-Hale Stores, 359 U.S. 207, 212 (1959); Fashion Originators’
Guild v. FTC, 312 U.S. 457, 468 (1941). ‘

The fact that not all stores may have participated in the boycott and
that some stores continued to purchase from Toastmaster is immateri-
al. A combination is unlawful even though it may not as yet have
resulted in a restraint. And, an agreement to follow a course of action
‘which would necessarily restrain or monopolize a part of commerce
violates the Sherman Act whether “‘wholly nascent or abortive on the
one hand, or successful on the other.”” Associated Press v. U.S., 326
U.S. 1, 12 (1945). Moreover, it is the object of the Federal Trade
Commission Act to reach in their incipiency combinations which could
lead to trade restraints or other unfair practices. Fashion Originators’
Guild, 312 U.S. at 466. The Commission under Section 5 of the Federal
Trade Commission Act has the power to arrest trade restraints in their
incipiency without proof that they amount to an outright violation of
the provisions of other antitrust laws. F7C v. Brown Shoe Co., Inc., 384
U.S. 316, 322 (1966). .

‘The interrelationship of the respondents herein and their various
affiliates does not preclude a finding of conspiracy. Parties closely
affiliated with each other such as parent companies, their affiliates, as
- well as their officers and directors, are not immune from conspiracy
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charges merely by virtue of their relationship. Schine Theatres v. U.S.,
334 U.S. 110, 116 (1948); U.S. v. Yellow Cab Co., 332 U.S. 218, 227
(1947); U.S. v. Crescent Amusement Co., 323 U.S. 173, 189 (1944);
Timken Co.v. U.S., 341 U.S. 593, 598 (1951).

Finally, coming to the question of remedy, it is immaterial whether
or not the individual respondents such as Gibson, Sr. gave the trade
show buyers express authority to write letters such as CX 104. In this
case, the record shows that the trade show buyers had broad authority
to deal with suppliers and Gibson retailers in connection with their
trade show functions. The writing of CX 104 was directly related to
their principals’ business. Accordingly, the principals, such as Gibson,
Sr., are bound by their employees’ or agents’ unlawful acts in [209]
instigating combinations or agreements to boycott. See Continental
Baking Company v. U.S., 281 F.2d 137, 149-50 (6th Cir. 1960). “‘Under
such circumstances, the principals must stand or fall with those they
select to act for them. The failure of the principals, in such a case, to
‘prevent the illegal acts of their agents constitutes the nonperformance
of a nondelegable duty. Id. at 150; U.S. v. Armour & Co., 168 F.2d 342,

344 (3d Cir. 1948).

~ In the period 1970-1971, respondents Gibson, Sr., Belva, Gibson,
Herbert Gibson, Jr. and Gerald Gibson represented through the Store
Directories that they were, respectively, Chairman of the Board,
Secretary, President and Executive Vice President of Gibson Products
Company, 519 Gibson Street, Seagoville, Texas, and that the individu-
als listed as “Home Office” personnel or as “Buyers” were under their
control and acted on their behalf (Findings 39-41). CX 104, under the
Gibson Products Company letterhead, was within the scope of the
apparent authority conferred by the individual respondents. Accord-
ingly, all are liable for the buyers’ acts in that period even though no
express authority had been conferred and regardless of whether their
own stores continued to buy from Toastmaster or not. In the case of
Gibson, Sr., moreover, liability by way of apparent authority for the
illegal acts may be found from the employment relationship alone.

An order to prohibit the practice will issue.

REMEDY

The violations found under Counts II and III of the complaint
oceurred prior to Gibson, Sr.’s divestiture of his retail assets to his sons
on October 31, 1972. As respondents assert, after the divestiture of
such assets, there is little or no evidence of control by Gibson, Sr. over
Gibsons Inc. or its subsidiaries, including the retail operatioms.
Nevertheless, the Gibson Trade Show continued to be oriented to those
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retailers operating under the Gibson name. No fmdmg can be made
that the tie was completely broken.

In any event, there is no assurance that the practices in question
have been surely stopped. In connection with the Section 2(c) violation,
the payments received from Al Cohen were not within the scope of the
theory of the case as it was tried. However, the payments by Cohen in
1974 and 1975 bore a distinct resemblance to the Section 2(c) violations
found in connection with Barshell. In the case of the boycott violations,
it is significant that the licensing agreement in effect since
- [210]October 31, 1972, under which Gibson Discount Centers, Inc.
licensed various franchisees, continued to contain provisions whereun-
der the licensor promised merchandising advice to the licensees and
reserved the right in his sole discretion to determine whether the goods
and services of the licensed stores were of acceptable quality (Findings
51-54). Whether or not the powers conferred by those provisions have,
in fact, been exercised, respondents’ latent power to control the
purchasing decisions of the franchisees continues. An order will issue
to preclude both further violation of Section 2(c) of the Robinson-
Patman Act and group boycotts by the respondents.

Although the evidence may be old, this does not per se mean that an
order based upon it is vitiated. Where a law violation has been proven
against an enterprise and is capable of being perpetuated or resumed,
it may be presumed that it has continued. An order may issue to
prevent it even upon a showing of discontinuance or abandonment.
P.F. Collier & Son Corp. v. FTC, 427 F.2d 261, 275 (6th Cir. 1970), cert.
denied;, 400 U.S. 926 (1970). v

The mutual interdependence of the respondents, at least in the
period 1969-October 31, 1972, compels the finding that the Gibson
individual and corporate respondents operated an integrated business
(pp. 174-76 supra). Under the circumstances, to prevent circumvention,
an order may issue against all whether or not each engaged in the
prohibited conduct. Sunshine Art Studio Inc. v. FTC, 481 F.2d 1171,
1175 (1st Cir. 1973); Delaware Watch Company v. FTC, 332 F.2d 745
(2nd Cir. 1964). Accordingly, the provisions of the order dealing with
the boycott violation will run against all the Gibson respondents. The
exception is Gibsons Inc., which was not in existence at the time that
the boycott violations took place in 1970-1971.

The order, in addition to prohibiting the boyeott violations found,
will also prohibit future use of licensing or franchising agreements
which contain provisions for giving merchandising advice to franchi-
sees or permlt respondents to control the quality of merchandise sold
and the services rendered by the licensees. CX 104, the letter giving
rise to the illegal combination, on its face constituted merchandising
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advice. This prohibition will prevent respondents from indirectly
achieving the result prohibited by the order provision against boycotts.
The Commission may prohibit practices which are related to the
unlawful practices found to exist so as to make the order effective.
Jacob Siegel v. F'TC, 327 U.S. 608 (1946); F'TC v. National Lead Co., 352
U.S. 419, 428 (1957). For, it is obliged “not only to suppress the
unlawful practice but to take such reasonable action as is calculated to
preclude the revival of the illegal practices.” Id. at 430. [211]In view of
respondents’ insistence that those provisions in the agreement have not
been exercised, the imposition of such a provision in the order deprives
them of no valuable right.

Respondents’ operation as an integrated enterprise, at least in the
period 1969-October 31, 1972, does not, in the case of the Section 2(c)
violation, justify the imposition of an order against all respondents. In
this respect, complaint counsel’s failure to question the broker, Jim
Miller, concerning the respondents other than Gibson, Sr. compelled
the inference that such evidence would have been adverse (see pp. 202—
03 supra). The provisions in the order dealing with the receipt of
brokerage will be limited to Gibson, Sr.

Complaint counsel also ask for restrictions on the Gibson Trade
Show, such as a five year moratorium on its operations and a ban on
trade show profits when it is resumed. These provisions cannot be
justified since the allegations under Count I alleging the discriminato-
ry receipt of promotional allowances have not been sustained.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter in this proceeding and of the respondents:

H.R. Gibson, Sr.

H.R. Gibson, Jr.

Belva Gibson

Gerald Gibson

Gibsons Inc. :
Gibson Discount Centers, Inc.
Ideal Travel Agency, Inc.
Gibson Warehouse, Inc.
Gibson Products Co., Inc.

Al Cohen Associates, Inc.

2. This proceeding is in the public interest.
3. The allegations under Count I of the complaint have not been
sustained.
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" and services rendered by such licensees or franchisees. Provided,
however, that this provision shall not apply to those retail operations
wholly owned by respondent Gibson’s Discount Centers, Inc. [213]

It is further ordered, That H.R. Gibson, Sr., individually, and his
officers, agents, representatives and employees, directly or through
any corporate or other device in connection with the purchase of
merchandise in commerce, as “commerce” is defined in the Clayton
Act, do forthwith cease and desist from:

1. Receiving or accepting directly or indirectly from any seller
anything of value as a commission, brokerage, or other compensation
or any allowance or discount in lieu thereof upon any purchase for the
account of any retailer using or licensed to use one of respondents’
trade names such as “Gibson Discount Center.”

2. Assuming control of or influencing any seller’s broker to induce
such broker to pay him anything of value as a commission, brokerage,
or other compensation or any allowance or discount in lieu thereof
upon any purchase for the account of any retailer using or licensed to
use one of respondents’ trade names such as “Gibson Discount Center.” '

It is further ordered, That Count I of the complaint be, and it hereby
is, dismissed.

It is further ordered, That Count III of the complaint be, and it
hereby is, dismissed as to respondents Belva Gibson, Herbert R. Gibson,
Jr., Gerald Gibson, Gibsons Inc., Gibson’s Discount Centers, Inc., Ideal
Travel Agency, Inc., Gibson Warehouse, Inc., Gibson Products Co., Inc.
and Al Cohen Assocxates Inec.

It is further ordered, That, for a period of 10 years from the date of
service of this order, each individual respondent named herein shall
promptly notify the Commission of the discontinuance of his or her
present business or employment and of each affiliation with a new
business or employment. Each such notice shall include the individual
respondent’s new business address and a statement of the nature of the
business or employment in which the respondent is newly engaged as
well as a description of respondent’s duties and responsibilities in
connection with the business or employment. The expiration of the
notice provision of this paragraph shall not affect any other obligation

arising under this order. [214]
* It is further ordered, That respondents shall notify the Commission
at least thirty (80) days prior to any proposed change in the corporate
respondents such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
which may affect compliance obligations arising out of the order.
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It is further ordered, That respondents herein shall within sixty (60)
days after service upon them of this order file with the Commission a
report in writing setting forth in detail the manner and form in which
they have complied with this order.

on or about September 17, 1969

H.R. Gibson, Sr.
H.R. Gibson, Jr.
Gerald Gibson (CX 2L) {ii]

Git Discount, C L
On September 17, 1969, the names and addresses

of the first Board of Directors of respondent Gib-
son’s Discount Centers, Inc. were:

Names Addresses

Herbert R. Gibson, Sr. 519 Gibson Street
Seagoville, Texas
Mrs. H.R. Gibson, Sr. 519 Gibson Street
Seagoville, Texas
Herbert R. Gibson, Jr. 519 Gibson Street
~ Beagoville, Texas

Gerald Gibson 6814 Alexander Drive

Dallas, Texas
Richard Gibson 2100 South Mobberly
. Longview, Texas

(CX 2, p.9)

Elected at the annual ing of the sharehold Elected at the annual meeting of the Board of Direc-
on April 7, 1971: tors on April 7, 1971:
H.R. Gibson, Sr. ' HR. Gibson, Sr.  Chairian of the Board
H.R. Gibson, Jr. H.R. Gibson, Jr. President
Belva G. Gibson Belva G. Gibson Vice President
Richard Gibson . . Richard Gibson Vice President
Gerald Gibson Gerald Gibson " Scretary-Treasurer
(CX 1274) (CX 1277A)

Elected at the annual meeting of the shareholders Elected at the annual meeting of the Board of Direc-
on April 3, 1972: tors on April 3, 1972:
Herbert R. Gibson, Sr. H.R. Gibson, Sr. Chairman of the Board
Herbert R. Gibson, Jr. H.R. Gibson, Jr. President
Belva G. Gibson . Belva G. Gibson Vice President
Richard Gibson Richard Gibson Vice President
Gerald Gibson Gerald Gibson Secretary-Treasurer
(CX 1275) ‘ (CX 1278) [iii]

Elected at the annual meeting of the shareholders Elected at the annual meeting of the Board of Direc-
on April 9, 1973; tors on April 9, 1973:
H.R. Gibeon, Jr. : HR. Gibson, Jr. President
Gerald P. Gibson Gerald P. Gibson Vice-President
B.R. Mercer B.R. Mercer Secretary-Treasurer

" Robert E. Rader, Asst. Secretary

(CX 1276A) Jr. :

(CX 1279)






i Elecmd at ihe:m’mn
ril. 1 'tomonApnl 15 1970
*'HL.R: Gibson, Sr. - :
Roy R..Love ' : : - Roy R Love
: . Belva anson’ v

‘(cxm'n__ :

:V:HR Glbson, Sr
“. - Roy R. Love "
L Belva Gibwn‘

HR. Glbsdn, si-
“."Belva. Gibson"
HR. Glbson, Jr

Eléct)éd At the special |
on November 1 1972

H R.. Glbson, Jr.
‘Gerald ; Gibson .
Bill Memr

' f(cx 1285)
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Gibson Products Company

Directors

Elected at the annual meeting of the shareholders
on December 1, 1970:

H.R. Gibson, Sr.
Belva Gibson
Betty Rogers

(CX 1308, 1411A)
Elected at the annual meeting of the shareholders
on December 8, 1971:
H.R. Gibson, Sr.
Belva Gibson
H.R. Gibson, Jr.
(CX 1309)

Elected at the special
on November 1, 1972:

. L hald
g of the 3

H.R. Gibson, Jr.
Gerald Gibson
Bill Mercer

(CX 1310)

Elected at the annual meeting of the shareholders
on December 19, 1972:

H.R. Gibson, Jr.
Gerald Gibson
Bill R. Mercer

(CX 1311)

Qfficers

Elected at the annual meeting of the Board of Direc-
tors on December 1, 1970:

H.R. Gibson, Sr. President

Betty Rogers Vice-President
Belva Gibson Secretary-Treasurer -
Gerald P. Gibson Asst. Secretary

(CX 1313)

Elected at the annual meeting of the Board of Direc-
tors on December 8, 1971:

H.R. Gibson, Sr. President

Belva Gibson Vice-President

H.R. Gibson, Jr. Secretary-Treasurer

Bill R. Mercer Asst. Secretary-Treasurer
(CX 1314)

Elected at the special meeting of the Board of Direc-
tors on November 1, 1972:

H.R. Gibson, Sr. President
Gerald Gibson Vice-President
Bill Mercer Secretary-Treasurer

(CX 1315A)*

Elected at the annual meeting of the Board of Direc-
tors on December 19, 1972;

H.R. Gibson, Jr. President
Gerald Gibson | Vice-President
Bill R. Mercer Secretary-Treasurer

(CX 1316) [ix]

* H.R. Gibson, Sr. and Belva Gibson resigned as officers
and directors of the company on October 31, 1972 (CX
13158, 1815D).

Gibson Products Company

Directors
Elected at the annual meeting of the shareholders

on December 4, 1973:

H.R. Gibson, Jr.
Gerald Gibson
B.R. Mercer

(CX 1312) [x]

Directors
Elected at the annual meeting of the shareholders
on June 2, 1970:

H.R. Gibson, Jr.
Belva Gibson
Sarah Wheat

(CX 1349)

n_Antonie
Officers

Elected at the annual meeting of the Board of Direc-
tors on June 2, 1970:

H.R. Gibson, Jr. President

Sarah Wheat Vice-President
Belva Gibeon Secretary-Treasurer
(CX 1350)
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Directors Officers

Elected at the annual ting of the sharehold Elected at the annual meeting of the Board of Direc-
on June 2, 1971; tors on June 2, 1971:
H.R. Gibson, Jr. H.R. Gibson, Jr. President -
Belva Gibson Sarah Wheat Vice-President
Sarah Wheat Belva Gibson Secretary-Treasurer
(CX 1348) (CX 1347

Elected at the annual meeting of the shareholders
on June 12, 1972:

H.R. Gibson, Jr.
Belva Gibson
Gerald Gibson

(CX 1346)

Elected at the special vmeet.ing of the shareholders
on November 1, 1972:
H.R. Gibson, Jr.

Gerald Gibson
Bill Mercer

(CX 13444)

Directors

Elected at the annual
on February 10, 1971:

33

ting of the shareholders

H.R. Gibson, Sr.
Gerald Gibson
H.R. Gibson, Jr.

(CX 1365)

Elected at the special meeting of the shareholders
on November 8, 1972:

HR. Gibson, Jr.
Gerald Gibson

- B.R. Mercer

(CX 1859)

Elected at the annual meeting of the Board of Direc-
tors on June 12, 1972:

H.R. Gibson, Jr. President

Gerald P. Gibson Vice-President

Belva Gibson Secretary-Treasurer

Bill R. Mercer Asst. Secretary-Treasurer
(CX 1345)

Elected at the special meeting of the Board of Direc-
tors on November 1, 1972:

H.R. Gibson, Jr. President
Gerald Gibson Vice-President
Bill Mercer Secretary-Treasurer

(CX 1344B)* [xi]
* Belva Gibson resigned as an officer and director of the
corporation on October 81, 1972 (CX 1344C).
lan
Officers

Elected at the annual meeting of the Board of Direc-
tors on February 10, 1971:

H.R. Gibson, Sr. President

Gerald P. Gibson Viece-President

H.R. Gibson, Jr. Secretary-Treasurer
(CX 1364A)

Elected at the annual meeting of the Board of Direc-
tors on February 14, 1972:

President

H.R. Gibson, Sr.

Gerald P. Gibson Vice-President

H.R. Gibson, Jr. -Treasurer

Bill R. Mercer Asst. Secretary-Treasurer
{CX 1363)

Elected at the special meeting of the Board of Direc-
tors on November 8, 1972:

H.R. Gibson, Jr. President
Gerald Gibson Vice-President
Bill Mercer Secretary-Treasurer

(CX 1360)* [xii]

* H.R. Gibson, Sr. tendered his resignation as Presider
and Director of the Corporation on October 31, 1972 (C
1361).
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Gibson Products C Ine, of Richard

Directors

Elected at the annual meeting of the shareholders
on February 3, 1970:

H.R. Gibson, Jr.
H.R. Gibson, Sr.
J.H. Acklin

(CX 1383)*

Elected at the annual meeting of the shareholders
on February 3, 1971:

H.R. Gibson, Jr.
H.R. Gibson, Sr.
J.H. Acklin

{CX 1382)

Elected at the annual meeting of the shareholders
on February 8, 1972:

H.R. Gibson, Jr.
J.H. Acklin
H.R. Gibson, Sr.

(CX 1380)

Elected at the special meeting of the shareholders
on November 8, 1972:

H.R. Gibson, Jr.
J.H. Acklin
Bill Mercer

(CX 1376)**

* One of the shareholders constituting the quorum
at this meeting was Belva G. Gibson (CX 1383).

** On October 31, 1972, H.R. Gibson, Sr. tendered
his resignation as officer and director of the corpora-
tion (CX 1377).

Officers

Elected at the annual meeting of the Board of Direc-
tors on February 3, 1970:

H.R. Gibson, Jr. President

J.H. Acklin Vice-President
H.R. Gibson, Sr. Secretary-Treasurer
(CX 1384)

Elected at the annusl meeting of the Board of Direc-
tors on February 3, 1971:

H.R. Gibson, Jr. President

J.H Acklin Vice-President
H.R. Gibson, Sr. Secretary-Treasurer
(CX 1381)

Elected at the annual meeting of the Board of Direc~
tors on February 8, 1972:

H.R. Gibson, Jr. President

J.H. Acklin Vice-President

H.R. Gibson, Sr. Secretary-Treasurer

Bill R. Mercer | Asst. Secretary-Treasurer
{CX 1379)

Elected at the special meeting of the Board of Direc-
tors on November 8, 1972:

Gibson Products G { St I

Directors

Elected at the annual meeting of the shareholders
n October 5, 1970: .

.R. Gibeon, Sr.
wbara Gibson
rald Gibson

{ 1397)
fected at the annual meeting of the shareholders
‘ctober 5, 1971:
Gibson, Sr.
ara Gibson
d Gibson

395)

H.R. Gibson, Jr. President
J.H. Acklin Vice-President
" Bill Mercer Secretary-Treasurer
(CX 1375) [xiii]
Officers

Elected at the annual meeting of the Board of Direc-
tors on October 5, 1970:

Gerald Gibson President

H.R. Gibeon, Sr. Vice-President

Barbara Gibson Secretary-Treasurer

H.R. Gibson, Jr. Asst. Secretary-Treasurer
(CX 1396)

Elected at the annual meeting of the Board of Direc-
tors on October 5, 1971:

Gerald Gibson President

H.R. Gibson, Sr. Vice-President

Barbara Gibson Secretary-Treasurer

H.R. Gibson, Jr. Asst. Secretary-Treasurer -
(CX 1394)
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Directors

Elected at the annual meeting of the shareholders
on October 8, 1972: ’

Barbara Gibson
H.R. Gibson, Jr.
Gerald Gibson

{CX 1393)

Officers

Elected at the annual meeting of the Board of Direc-
tors on October 8, 1972: :

Gerald Gibson President,

Barbara Gibson Vice-President

H.R. Gibson, Jr. Secretary-Treasurer

Bill R. Mercer Asst. Secretary-Treasurer

(CX 1392) [xiv]

Gibson_Products Company, Inc. of Plane

Directors
Elected at the annual meeting of the shareholders
on April 28, 1971:

H.R. Gibson, Sr.
H.R. Gibson, Jr.
Belva Gibson

(CX 1410)

FElected at the annual
on October 26, 1971:

ting of the sharehold

H.R. Gibson, Jr.
Gerald Gibson
Belva Gibson

(CX 1408)

Elected at the special meetin.g of the shareholders
on November 1, 1972:

H.R. Gibson, Jr.
Gerald Gibson
Bill Mercer

(CX 1406B)

Officers

Elected at the annual meeting of the Board of Direc-
tors on April 28, 1971:

President

H.R. Gibson, Sr.

H.R. Gibson, Jr. Vice-President '
Belva Gibson Secretary-Treasurer
(CX 1409)

Elected at the annual meeting of the Board of Direc-
tors on October 26, 1971:

President

H.R. Gibson, Jr.

Gerald Gibson Vice-President

Jack Weinblatt Vice-President

Belva Gibson Secretary-Treasurer

Bill R. Mercer Asst. Secretary-Treasurer
{CX 1407)

Elected at the special meeting of the Board of Direc-
tors on November 1, 1872:

H.R. Gibson, Jr. President

Gerald Gibson Vice-President
Jack Weinblatt Vice-President

Biil Mercer Secretary-Treasurer
(CX 1406A)*

* On October 13, 1972, Belva Gibson submitted her
resignation as an officer and director of this corporation
(CX 1406C).



712 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 95 F.T.C.

xuux,‘

‘.

. ) - . — ”~
BVl — om__fg-u LY "mzw

AL (RAVEY [ GIBSONE T
[ggg{g{f lm«':‘.;*E DISCOUNT CHWERS! | inwe Hous:‘:‘ e
007> LWHED Y GOSN S NG | oo e 5y Aty 100% oo 07 eost W

T : B - . K
S Uceises, b psoa

ct o cenTres To 0sE ThE nw\e : .GIBSON PRopucrs
LT g ot cimR” | COPMAPANY  [NC. ¥

RO AND TO OSE GIGSOM TRADE | j220 w uspoeTTER  DALLAS, T Coe
Selvlol MAmLS AND semvice WIS, % ounio oY t.xum'. DISCOUNT CENTERS Ml-

fur GBS 3T W GERND PG\QSoM_
ARE PRIMCIPAL OFFICERS MD DIRECTORS . .o
s OF EMH OF THE ABWE cCorpomitions .-







FEDERAL TRADE COMMISSION DECISIONS

95 F.T.C.

Initial Decision

blu’b\.u!l nm - -.- 33e3 ) delcibIve
HosSEID o L ‘WP TNOSRIY W R
- R -
& -] .‘
o
o e
)
. xe ..Q:..n..uw.wﬁ.\m\.wg\\:;_ :RN..D..IN\-,.S
................... L RURE RSN
R VS
| Ml
T T ) ) e
/2 tene w\un\u
NN SOVMT v et
LA L DU R A
IR ELE S ] : LI LD -

.ty o
- - . ) ¥

e, - B -

BYIEL vevy geum) v 4ty mang 07

" ARVANOI INIYNLIVINNYR

lli(‘l-ll\]\’l‘l H»

hathminadea ER X TS

P Py s e ey g oy .ﬂ
LI LW AO¥ Ly Lusa OrOd SEed

[ L7831V} ) ELH LA VRTTT T ]

=~ ]

>
(%I PR L]

. RY. LI

WK ) YT R L
g B T gp06 pre
7 mo1sStawed 3aVEL TNGCU L

He? ymy) l.l~,\!ﬂ‘ Je ts.—w!\,.l'.lua,‘“w.
) o o TH (S i oy




‘o,



110 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision

BOB BROUGKTON B'LL BARNES

D18Y., STORL STlumiTILS WARENOUSE mARAGER

CraRL'E ZTAV!S

Pagr 4P _jems

TOM FERRELL DAVIS FOSTER

TRAFFIC mranACER ADVIRT!SING - DALLAS AREA

B. W. ~LDSON BILL REA

DIRIE LARCRATCRMIES ADVYERMTISING - TABLO!D

MARGE = AL 3

ITEAL THAVEL

.&’3% &

~OvZ REETE

SIBICN F3INTING 0.

X «f|



oo

it




718 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 95 F.T.C.

SEAGOVILLE EXECUTIVES

T

MRS. H. R. GIBSON, SR.
CHAIRMAN OF THE BOARD SECRETARY

3 Y]
ST

H R. GIBSON, JR. GERALD GIBSON
PRESIDENT FUNECUITIVE Uirg Bnfeimemy

CX 182¢




79

HERBERT R. GIBSON, SR, ET AL.

=3
S
3
(=]
K
B
o

=
Yot




720 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision ) 95 F.T.C.

-

3 W HAMILTON m BilL BARNES MANCIE X AUTT
S DA CYON SAAOALTE WANACER Dta. “mavEL

CHARLIE DAVIS Hwmy COBB BILL REA
-2 1 3 ;WTWI nNACE 3UST (NS T BB PO, ADCERTIBING

iv S v Cx 13



HERBERT R. GIBSON, SR., ET AL. v—
553 . Opinion
ArpeNDIX E

Abbreviations used throughout this Initial Decision are as follows:

CX -~ Complaint counsel’s exhibits
RX - Respondents’ exhibit
Tr. -~ Transcript page
SR -~ Herbert R. Gibson, Sr.’s exhibit
JR — Herbert R. Gibson, Jr.’s exhibit
CPF - Complaint counsel’s proposed finding
CRB - Complaint counsel’s reply brief
RPF SR. - Respondents’ proposed finding
(Herbert R. Gibson, Sr. and Belva Gibson)
RPF JR. -~ Respondents’ proposed finding
(Herbert R. Gibson, Jr. and all other respondents)
RRB SR. -~ Respondents’ reply brief
(Herbert R. Gibson, Sr. and Belva Gibson)
RRB JR. -~ Respondents’ reply brief
(Herbert R. Gibson, Jr. and all other respondents}

OpmiON OF THE COMMISSION
By CLanTON, Commissioner:

The complaint in this case charges respondents with violations of
Section 5 of the Federal Trade Commission Act, 15 U.S.C. 45(a) (1976),
and Section 2(c) of the Clayton Act, as amended by the Robinson-
Patman Act, 15 U.S.C. 13(c) (1976), stemming principally from the
operation of the “Gibson Trade Show,” one part of a network of
respondent family enterprises. Individual members of the Gibson
family control corporations which own 43 retail discount stores, known
as “Gibson Discount Centers”; a family corporation also licenses 614
other stores to operate under the Gibson name.! (ID 29) Together, the
Gibson-owned and franchised stores combine to buy many of their
products from suppliers at a quarterly private fete in Dallas, staged by
the Gibson family, and known as the Gibson Trade Show. (ID 60-61)

[2]Count I of the complaint charges respordents with inducing the
payment from suppliers of promotional allowances in connection with
the Gibson Trade Show, which allowances were not available on a
proportionally equal basis to other customers of these suppliers. This
allegation, while maintained under Section 5 of the FTC Act, is

t The following abbreviations will be used in this opinion.

ID - Initial Decision Finding number
IDp. - Initial Decision page number

Tr. -~ Transcript page number

CX - Complaint Counsel’s exhibit number
RAB - Appeal brief of Gibson, Sr.

CAB - Complaint Counsel’s appeal brief
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patterned after and draws from Sections 2(d) and 2(e) of the Clayton
Act, as amended by the Robinson-Patman Act. Count II alleges that
respondents, in violation of Section 5 of the FTC Act, collectively
boycotted suppliers who did not grant the promotional allowances
charged in Count I. Finally, Count III is a distinct allegation of the
payment of illegal brokerage in violation of Section 2(c) of the Clayton
Act. :
Administrative Law Judge Theodor P. von Brand (the “ALJ”)
dismissed Count I, issued an order against all respondents except
Gibson’s, Inc., under Count II, and issued an order only against
respondent Herbert R. Gibson, Sr. under Count III. Complaint counsel
and respondents both appeal.

Respondents’ Businesses

A description of the numerous Gibson corporate entities and the
intertwining relationship among them and Gibson family members is
set forth at length in the initial decision and will not be repeated here.
(ID 1-117) :

Briefly, the respondents are Herbert R. Gibson, Sr., (“Gibson, Sr.”),
individually and doing business as Gibson Products Co. and The Gibson
Trade Show; his wife Belva Gibson (“Belva”); two sons, Herbert R.
Gibson, Jr. (“Gibson, Jr.”) and Gerald Gibson (“Gerald”); and eight
corporations, five of which are Gibson family controlled.2 Of the
remaining three corporations, two3 negotiated consent settlements in
1976, and one, Al Cohen Associates, Inc., charged solely in Count III, is
still in the case. [3]

Gibson, Sr. founded the retail discount store chain and, until
November 1, 1972, directed the franchising and trade show aspects of
the family enterprise, doing business as the Gibson Products Company.
(ID 3-4) Two other Gibson-controlled corporations, Gibson Warehouse,
Inc., and Ideal Travel Agency, were used by Gibson, Sr. as vehicles to
store and resell merchandise and to collect booth and show fees at The
Gibson Trade Show. (ID 14-15)

As of November 1, 1972, a reorganization and change in operating
control of various aspects of the family business was effected,
essentially through a transfer of stock by Gibson, Sr. and his wife to a
corporation, Gibson’s, Inc., all of whose shares were owned by two of
their sons, Herbert R. Gibson, Jr. and Gerald Gibson. This corporation
now owns and operates the franchising and retail aspects of the family
business. Gibson, Sr. retained the trade show business and, having sold
mc., Gibson Discount Centers, Inc., Ideal Travel Agency, Inc., Gibson Warehouse, Inc., and Gibson

?roducts Co., Inc.
3 Progressive Brokerage, Inc. and Barshell, Inc.
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the Gibson Products Company name to Gibson, Jr. (ID 16, 25), he
registered the name, “The Gibson Trade Show,” on November 1, 1972.
(ID 26) ‘

The Gibson Trade Show, upon which much of this case turns, is a
private trade show where manufacturers display their products to
buyers for Gibson owned and franchised stores. (ID 59-61) The show
provides the booth space from which the suppliers’ representatives can
show their wares and attempt to obtain orders.

Gibson, Sr. employs “merchandise managers” or “trade show
buyers” to operate the show. These buyers recruit the participation of
manufacturers to sell at the show. (ID 78) Buyers discuss product lines,
billing terms and prices with suppliers, negotiating to get the best deal
on the products to be shown. Upon the satisfactory conclusion of
negotiations, a buyer fills in a “show sheet” with the price and terms
for each product. These sheets, which are the exclusive order forms
used at the shows (ID 90), are headlined “Ship to Gibson Products
Company,” followed by blank lines for the address of a particular store.
(ID 91) They contain a notation that items are not to be shipped at
prices higher than those listed or else a deduction will be taken. (ID 93)
The trade show buyers patrol the aisles and [4]booths during the show,
talking to suppliers’ and retailers’ representatives.4 (ID 85)

Payments made by suppliers, and allegedly illegally induced by
respondents, in connection with the trade show included the following,
for each year from 1969 through 1972: (1) payment for booth rental, in
an amount which was identical for all suppliers; (2) payment for
services in connection with booth rental including, but not limited to
electrical contractor services and furnishings; (8) payment for provi-
sion of personnel to prepare and attend the booth throughout the time
The Gibson Trade Show was open; (4) payment for advertising in a
Gibson tabloid; (5) special trade show prices on one or more of the
suppliers’ products offered for sale at The Gibson Trade Show; (6)
special billing terms on all sales made at the trade show; and (7) special
allowances on sales made at the trade show, calculated from a
previously negotiated percentage of all such sales (the so-called “show
fee”).

The principal family business, from at least 1969 to November 1972,
—_‘_mn to the provision of booth space, the trade show provides meeting facilities and other services,
including the opportunity for pl t of “blanket orders,” dations sent to Gibson stores to purchase

particular items. (ID 89)

Suppliers are also solicited to advertise in Gibson tabloids, which are used by Gibson retailers as newspaper
supplements or which are mailed out or posted in stores. (ID 105) Participating stores purchase the finished tabloid:
from one of the Gibson family corporations; the tabloids are prepared and printed by G&G Advertising, a
proprietorship run by Gerald Gibson. (ID 107) Also, Gibson, Sr. at times sends letters to suppliers requesting that they
advertise in particular tabloids. (ID 113-115) If an item is to be advertised in a tabloid, there is a sign on its suppliers’
booth at The Gibson Trade Show which states “Recommended tab item.”
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'2(d) and 2(e), because they were in connection with the original sale of
a product, rather than in connection with its resale.? In his view, the
allegations of Count I should have been brought under Section 2(a) for
price discrimination. Complaint counsel, relying principally on Alter-
man Foods, Inc., 82 F.T.C. 298 (1973), aff'd, 497 F.2d 993 (5th Cir. 1974),
which was distinguished by the ALJ, appeal.8 '

Two features differentiate Sections 2(d) and 2(e) from the provisions
of Section 2(a). The first is that the seller must either provide “services
or facilities” or make payment in consideration of “services or facilities
furnished by or through [the] customer.” It has been held that the
service or payment at issue must be promotional in nature, such as for
advertising. See P. Lorillard Co. v. FTC, 267 F.2d 439, 443 (3d Cir.),
cert. denied, 361 U.S. 923 (1959). The second is that the payment made
or service rendered must be in connection with the “processing,
handling, sale, or offering for sale” of a product by the customer, i.e., it
must bear a nexus to the resale or preparation for resale by the
retailer. See Rutledge v. Electric Hose & Rubber Co., 511 F.2d 668, 678
(9th Cir. 1975). If these conditions can be met, the plaintiff may take
advantage of Sections 2(d) and 2(e), which carry an easier standard of
proof than does Section 2(a). Under Section 2(a), price discrimination is
lawful, unless it may substantially lessen or injure competition and,
inter alia, it is neither cost-justified, nor undertaken to meet competi-
tion. Sections 2(d) and 2(e) require no showing of competitive effect,
nor do they allow resort to Section 2(a) statutory defenses, save
perhaps the “meeting competition” defense. See E. Kintner, A
Robinson-Patman Primer 270-72 (2d ed. 1979); Exquisite Form Bras-
siere, Inc. v. FTC, 301 F.2d 499 (D.C. Cir. 1961), cert. denied, 369 U.S.
888 (1962); but see Henry Rosenfeld, Inc., 52 F.T.C. 1535 (1956). Thus,
Sections 2(d) and 2(e) “create a legal premium for the FTC or other
plaintiffs to ease their evidentiary burdens.” F. Rowe, Price Discrimi-
nation Under the Robinson-Patman Act 372 (1964).

The traditional use of Sections 2(d) and 2(e) has been in the realm of
cooperative promotional arrangements. See FTC v. [T]Fred Meyer,
Ine., 390 U.S. 341 (1968). In the classic Section 2(d) and 2(e) case, a
manufacturer has compensated a high volume retailer via a discrimina-
tory plan, sometimes in an amount far in excess of that retailer’s
actual promotional costs, and in so doing has utilized a scheme not
realistically available to small retailers. In addition, the manufacturer

- often rebates a “promotional allowance” to a retailer in an amount tied

7 The ALJ found that the solicitation of fees for tabloid advertising was within the purview of Section 2(d). (ID p.
184) However, he held that complaint counsel had not sustained their burden of showing contemporaneous sales with
respect to the ntems promoted in the mhlolda 1D p. 189, and complaint counsel did not appesl from this holding.

8 Compl | have app d from other holdings of the ALJ on this count of the complaint, but in light of
our disposition of this threshold question, we do not reach these other issues.
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to the number of units resold by the retailer to the public, but not
linked to the retailer’s actual promotional expenditures. Plainly, such a
transaction is in connection with a resale and within the ambit of
Sections 2(d) and 2(e). Similarly, making employees available or
arranging with a third party to furnish personnel for purposes of
performing work for a customer would also come within Sections 2(d)
and 2(e). FTC Guides for Advertising Allowances and Other Merchan-
dising Payments and Services, 16 CFR 240.7, example 6 (1980).

Because of the easier threshold of proof carved out for Sections 2(d)
and 2(e), the Commission and the courts have an obligation to ensure
that the jurisdictional prerequisites of those sections are reasonably,
and not expansively, construed. Accordingly, we will generally find
that Sections 2(d) and 2(e) apply to cooperative promotional arrange-
ments. See Rowe, supra at 381 (“[Tlhe legal criteria of Sections 2(d)
and 2(e), unless confined to the sphere of cooperative promotional
arrangements, would cut across and confound the legal requirements
of the separate price and brokerage provisions of the Aet.”)

The legislative history of Sections 2(d) and 2(e) evidences the
relatively narrow scope that Congress intended these specific provi-
sions to have. For example, Representative Utterback, Chairman of
the Senate-House Conferees, stated that:

The existing evil at which this part of the bill is aimed is, of course, the grant of
discriminations under the guise of payments for advertising and promotional services
which, whether or not the services are actually rendered as agreed, results in an
advantage to the customer so favored as compared with others who have to bear the cost
of such services themselves. 80 Cong. Rec. 9418 (1936).

And the Senate and House Judiciary Committee Reports also focus on
“special allowances in purported payment of advertising and other
sales promotional services, which the customer agrees to render with
reference to the seller’s products, or sometimes with reference to his
business generally.” S. Rep. No. 1502, 74th Cong., 2d Sess. 7 (1936);
H.R. Rep. No. 2287, 74th Cong., 2d Sess. 15-16 (1936).

In keeping with this narrow scope courts have not hesitated to reject
claims under Sections 2(d) and 2(e) which more properly should be
brought under Section 2(a). [8]Variations in credit terms have
consistently been held to present only a Section 2(a) issue, and courts
have refused to allow such claims to be maintained under Sections 2(d)
and 2(e). See, e.g., Robbins Flooring, Inc. v. Federal Floors, Inc., 445 F.
Supp. 4, 8 (E.D. Pa. 1977); Glowacki v. Borden, Inc., 420 F. Supp. 348,
353 (N.D. Ill. 1976). Likewise, discriminatory freight allowances have
been held to be in connection with delivery on the original sale and as
such within Section 2(a) rather than Sections 2(d) or 2(e), see Chicago
Spring Products Co. v. United States Steel Corp., 371 F.2d 428 (7th Cir.
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enabling Gibson retailers to undercut competitors on subsequent
resales, is to misapply the statute.® “Benefits” of this sort are inherent
in any transaction in which goods are ultimately destined for resale,
and to accept the Alterman holding would mean opening up Sections
2(d) and 2(e) to practices that Congress intended to be challenged
solely under Section 2(a).10 [11]

As to the “indirect benefits” identified in Alterman, we believe they
play a role too incidental in the overall transaction here to warrant
application of Sections 2(d) and 2(e). In general, marketing assistance,
if discriminatorily granted, does run afoul of Sections 2(d) and 2(e).
But in the present case, it is clear that the principal function of the
trade show was to funnel a high volume of products from manufactur-
ers to participating retailers at a discount price, and not to provide
‘promotional assistance. While various suppliers may have laid out their
merchandise and demonstrated their products as complaint counsel
contend (CAB 22), and while suppliers may even have discussed selling
techniques with would-be buyers, plainly the suppliers’ principal
purpose in engaging in these acts was to induce retail store buyers to
make the original purchases, not to provide marketing or promotional
assistance to them.1! Moreover, no real showing has been made that
retailers received “services or facilities” furnished or underwritten by
suppliers beyond completion of the original sale. We do not mean to
suggest that trade shows are free of the constraints of Sections 2(d)
and 2(e) insofar as they facilitate promotion upon resale, but rather we
will look realistically at transactions as a whole before deciding to
apply Sections 2(d) and 2(e), the narrower statutory provisions, instead
of Section 2(a). In this case, the sundry fees paid by suppliers at the
trade show were, at bottom, little more than reductions in price
necessary to induce Gibson retailers to make the original purchase of
the products.

® 'Of course, an examination of such direct benefits ab initic may be necessary to determine whether there has
been discrimination among competing cust. 3. See Kintner, supra at 254. But even if we assume for purposes of this
discussion that all seven categories of alleged discriminatory payments, including the show fees, inured somehow to
the benefit of the Gibson retailers, that does not automatically bring such payments within the purview of Sections
2(d) or 2(e). Although it is hot entirely clear, it appears that the Commission in Alterman analyzed the direct benefits
in terms of both the discrimination and resale issues. .

10 Qur holding is not inconsistent with R. H. Macy & Co. v. FTC, 326 F.2d 445 (2d Cir. 1964), in which Macy’s
solicited vendors to contribute $1,000 apiece to help defray advertising and promotional costs of its 100th anniversary

celebration. While complaint counsel would read Macy as proscribing the receipt of payments as “‘general revenue,” in
fact the court specifically found that Macy’s used the contributions for advertising purposes:

Macy's used the payments for institutional advertising and promotions to get more people into its stores to buy
the goods of all its vendors. The payments by the contributing vendors were thus in consideration for services
or facilities furnished by Macy’s in connection with the offering for sale of the vendor’s goods. Id. at 450.

11 In Elizabeth Arden, Inc. v. FTC, 156 F.2d 182 (2d Cir. 1946), cert. denied, 331 U.S. 806 (1947); and Exquisite
Form Brassiere, Inc. v. FTC, 301 F.2d 499 (D.C. Cir. 1961), cert. denied, 369 U.S. 888 (1962), for example,
manufacturers’ employees were utilized to demonstrate product use to customers at retail outlets. The marketing
assistance in the instant case, by contrast, was no more than a tangential el t of the tr tion.
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We believe this result comports most closely with the intent of
Congress and the meaning of the statute. Accordingly, Count I, which
rests on too expansive an interpretation of the jurisdictional requisites
of Sections 2(d) and 2(e) of the Clayton Act, is dismissed.

Count IT.

Few manufacturers could resist the subtle persuasion of Herbert R.
Gibson, Sr. to participate in the Gibson Trade Show. And, indeed, as
Gibson, Sr. would point out, matters had been arranged so that the
- Gibson Trade Show was a very important vehicle for sellmg to Gibson
retail stores. The trade show afforded suppliers a unique opportunity
to exhibit their wares to a multitude of Gibson retail stores [12]at once.
On occasion, however, Gibson, Sr. and would-be trade show partici-
pants, such as the Toastmaster Division of McGraw Edison Company,
would have a disagreement over the sundry fees to be paid by the
exhibitor.

Toastmaster had participated in Gibson trade shows from 1966 to
1970, but in 1970 was unable to agree with Gibson buyers on terms for
its future participation. (ID 379, 384-386) On January 22, 1971, a letter
was sent out to “All Stores” by two buyers from the Gibson Products
Company, Tommy Perkins and Bobby Regeon, concerning Toastmas-
ter. (CX 104) It read: :

The above company will not sell us at a price we would recommend as being profitable
and beneficial for your operation. We, therefore, no longer recommend or authorize thls
line, and suggest that you discontinue the same.

Please give this your attention, and we appreciate your continued co-operation.

Similar letters, signed by Tommy Perkins, were sent out on March
11, 1971 and March 80, 1971 concerning Tucker Manufacturing Co. and
Jeannette Glass Co., respectively. (CX 303, CX 136) There was evidence
as well of other direct and indirect communications to Gibson-owned
and franchised stores suggesting they not purchase from designated
suppliers.

Toastmaster sales to Gibson-owned and franchised stores, which had
amounted to $953,656 in 1970, plummetted to $296,778 in 1971. (ID 390)
Tucker and Jeannette sales also fell sharply following the Perkins
letters. (ID 398-99, 408)

Despite efforts by Toastmaster representatives to sell directly to
individual Gibson franchised stores, sales remained depressed for two
additional years. In 1974, Toastmaster met Gibson, Sr.’s terms for

participation in the trade show, and its sales to Gibson stores went up.
(ID392)
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The ALJ found that the Gibson family respondents and the Gibson
corporate respondents, in combination with some or all of the Gibson
family owned stores and Gibson franchised stores, had maintained an
illegal boycott of suppliers who would not grant the special allowances
demanded on sales during or incident to the trade show. He found that
respondents had induced Gibson franchised stores to stop buying from
specified suppliers in order to coerce those suppliers into paying
inereased show fees to Gibson, Sr. for participation in the trade show.
All Gibson family [13Jrespondents were placed under order, as they
were officers and directors of Gibson Products Company (ID p. 9), the
name under which the trade show operated until November 1, 1972.12
The order also binds all Gibson corporate respondents, save Gibson’s,
Inc., which was not in existence when the boycott began. Inclusion of
these respondents was premised on the ALJ’s finding of mutual
interdependence and integrated operation among all Gibson corporate
and family respondents.

Respondents appeal, contending that the evidence is insufficient to
sustain a finding that there was a boycott. Respondents argue that
there is no evidence that specific retailers ceased buying Toastmaster
products because of the January 22, 1971 letter; that it was improper
for the ALJ to find a drop in Toastmaster sales from 1970 to 1971; and,
finally, that it was improper for the ALJ to infer a boycott from the
drop in sales. Complaint counsel appeal from the ALJ’s refusal to
include Gibson’s, Inc. in the order. For the reasons discussed below, we
agree with complaint counsel.

Group boycotts generally are per se violations of the antitrust laws.
“[Clertain agreements or practices . . . because of their pernicious
effect on competition and lack of any redeeming virtue are conclusive-
ly presumed to be unreasonable and therefore illegal . . . [GJroup
boycotts are of this character.” United States v. General Motors Corp.,
384 U.S. 127, 146 (1966).13

[14]The rule of per se illegality has been applied to three types of
group boycotts: (1) horizontal combinations of traders at one level of
distribution, the purpose of which is to exclude direct competitors from
the market; (2) vertical combinations of traders at different marketing

12 Belva Gibson appeals from her inclusion in the boycott finding and order, claiming she did not actively
participate in the boycott. In light of the fact that Belva Gibson was an officer and director of all of the Gibson
corporate respondents, except for Gibsons, Inc., we find that she was properly included in the order.

13 We are not unaware of decisions applying the rule of reason to conduct that was alleged to be a “boycott,” see,
eg., Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 416 F.2d 71 (9th Cir. 1969), cért. denied, 396 U.S.
1062 (1970). But the considerable differences between the conduct in those cases and conduct traditionally proscribed
under a per ge standard suggests that there may be no real inconsistency in approach. See Sullivan, Handbook of the
Law of Antitrust 256-59 (1977). In any event, the facts of the instant case fall well within existing per se decisional
law, and hence we have no occasion to explore the precise dividing line between per se illegal boycotts and

arrangements that should be examined under the rule of reason. See generally St. Paul Fire & Marine Ins. Co. v.
Barry, 438 U.S. 531, 542-43 (1978).
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levels, the purpose of which is to exclude competitors of some members
of the combination; and (3) combinations “designed to influence
coercively the trade practices of boycott victims, rather than to
eliminate them as competitors.” E. A. McQuade Tours, Inc. v.
Consolidated Air Tour Manual Committee, 467 F.2d 178, 187 (5th Cir.
1972), cert. denied, 409 U.S. 1109 (1973). See also United States v.
" General Motors Corp., supra; Fashion Originators’ Guild v. Federal
Trade Commission, 312 U.S. 457 (1941); Worthen Bank & Trust Co. v.
National BankAmericard Inc., 485 F.2d 119, 127 (8th Cir. 1973), cert.
denied, 415 U.S. 918 (1974).

The conduct at issue here plainly falls within the third category
noted above. The boycott victims all refused to pay or increase the
percentage paid to Gibson, Sr. as a show fee for participation in the
Gibson Trade Show. In order to induce these firms to pay the
demanded amount, Gibson Products Co. requested Gibson-owned and
franchised stores to stop buying their products, thus denying them
access to the Gibson market. This action manifests both exclusionary
and coercive conduct, thereby exhibiting rather clear anticompetitive
effects. And respondents’ utilization of their status as franchisor to
Gibson stores for the purpose of coercing firms to participate in the
trade shows at a price they were unwilling or unable to pay admits of
no redeeming virtue.

Respondents’ appeal, premised almost exclusively on factual
grounds, is unpersuasive. The letters to Gibson stores were plainly
invitations to boycott.1# On their face, these letters went significantly
further than the communications in Eastern States Retail Lumber
Dealers’ Association v. United States, 234 U.S. 600 (1914), the
circulation of which was held to be a violation of Section 1 of the
Sherman Act. The Eastern States letters contained no request to
refrain from dealing, but merely set out the names and addresses of
wholesalers who also sold at retail. The Supreme Court found, in light
of the record in that case, that the circulation of such information had
the “natural effect of causing [15]such retailers to withhold their
patronage from the concern listed.” 234 U.S. at 609. And the letters in
this case contained the very suggestion of incitement and mutual
action that was found lacking in the case relied upon by respondents,
Modern Home Institute, Inc. v. Hartford Accident & Indemmity Co.,
513 F.2d 102, 112 (2d Cir. 1975).

Neither does the fact that there was no express mutual agreement to
boycott vitiate the finding of a collective refusal to deal. See Eastern

14 The ALJ found that respondents’ testimony that the letter regarding Todstmaster was sent out only to those
stores which had already plained about Toast products was not credible, and we agree. The record compels

the finding that “All Stores” meant just that, and that the letter was received, or intended to be received, by all stores
operating under the Gibson name, both franchised and family-owned.
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States, supra at 608-609. It is sufficient that knowing concerted action
was contemplated and invited, the stores adhered to the request.15
Interstate Circuit, Inc. v. United States, 306 U.S. 208, 226 (1939); FTC
v. Cement Institute, 333 U.S. 683, 716 n.17 (1948). All stores which
received the letter are chargeable with knowledge that concerted
action was at least contemplated, see Interstate Circuit, supra at 222,
and it is evident from sales data and corroborative testimony that a
very substantial number of stores did participate in the scheme.

Respondents attack the chart which displays sales data, CX 117A-D,
contending that it is impermissible to infer a “precipitous drop” in
Toastmaster sales to Gibson stores from that chart. Supposedly, it is
not clear on the face of the document which figure represents total
sales for a particular year.

Each of the four documents in this exhibit contains two charts. The
first is labeled “Monthly Dollars,” the second “Cumulative Dollars.” On
both charts each row is labeled with a month and each of the first
eleven columns is labeled with a product. The twelfth column is labeled
“other appliances” and the last column is labeled “total.” It is clear
that each figure in the “Total” column of the Monthly Dollars chart
represents the dollar value of all products sold that month. It is equally
clear that each figure in the “Total” column of the Cumulative Dollars
chart represents the cumulative total of all products sold in the
preceeding months. Consequently, the last figure in the “Total”
column of the chart represents the sale of all products through
December, or the total for that year. Respondents have advanced no
alternative interpretation of this figure, and indeed, the chart will
support none. We thus find respondents’ argument in this respect to be
utterly without merit. [16]

Respondents, citing the general rule against admissibility of hearsay,
also object to reliance on testimony and memoranda by Toastmaster
representatives who recalled being told by Gibson franchisees that,
essentially, they were under boycott. (See Tr. 346466, CX 106A)
Hearsay evidence is admissible, however, in FTC adjudicative proceed-
ings, provided that it meets the standard set out in our Rules of
Practice Section 3.43(b), viz., that it be “relevant, material, and
reliable.” Resort Car Rental System, Inc. v. FTC, 518 F.2d 962, 963 (9th
Cir.), cert. denied, 423 U.S. 827 (1975). In this case, the proffered
evidence is consistent with and corroborative of other facts in the
record. While we would attach less weight to hearsay evidence
m}mt the letters were sent out on Gibson Products Company stationery, the name under which Gibson,
Sr. granted the stores their franchises, itself suggests the presence of considerable ind t to the franchi to
comply. Roy Love, a franchisee in Oklahoma City, clearly had this in mind when he told T 's rep. ive,

after receiving his copy of the letter, that “if he wanted to keep his sign out in front of his store, saying ‘Gibson’s,’ he
had to go by what Seagoville [Gibson management] ordered or told him to do.” (Tr. 3466)
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standing alone, under the circumstances presented here we see no
reason to exclude it or ignore it.

Respondents’ final argument is that even if Toastmaster sales to
Gibson stores did drop, the decline was more likely attributable to
factors other than the boycott, viz., dissatisfaction with Toastmaster
products, an asserted preference by Toastmaster’s sales representative
to sell to distributors instead of directly to retailers, and Toastmaster’s
lack of access to Gibson retailers because of its non-participation in the
Gibson Trade Show.16

We agree that an inference of conspiracy should not be drawn where
other inferences are equally plausible, First National Bank of Arizona
v. Cities Service Co., 391 U.S. 253, 280 (1968), but respondents clearly
fail to make this showing.

Although respondents offered testimony on complaints received
about Toastmaster’s shipping policies at Christmas time (Tr. 6639),
there was no evidence that any store stopped buying Toastmaster
goods due to these problems, nor did the witnesses themselves suggest
that this was the case. Furthermore, respondents’ claim that dissatis-
faction with Toastmaster’s warranty program contributed to the
decline in sales is supported only by the testimony of one witness, who
stated that such dissatisfaction caused him.to discontinue selling the
Toastmaster line sometime in the mid-1960’s. (Tr. 7893-94) No evidence
is offered that this caused any store to discontinue buying Toastmaster
goods in 1970-1971. The additional claim that Toastmaster’s failure to
live up to its commitments caused the decline is supported only by
testimony from the witness who claimed he stopped buying this line of
goods during a period [17]of time when he was not working for any
Gibson discount store but for another store altogether (Tr. 7938-39).
All of this evidence fails to establish that any Gibson store stopped
buying Toastmaster products in the relevant period for any of the
suggested reasons.

The second explanation offered, that Toastmaster’s representative
preferred selling to distributors, and that he did not want to increase
his sales to Gibson stores (Tr. 3507-08), also fails to find support in the
record. No evidence was offered to establish a decision on that
representative’s part to stop selling to Gibson stores. Nor could it be
inferred that because he did not wish to increase sales that he,
therefore, wished to decrease them. By contrast, his own testimony
indicates that he continued to try to sell to individual Gibson stores,
even after the January 22, 1971 letter. (Tr. 3464-65)

16 Respondents Gibson, Jr. and Gerald also contend that retail stores in which they were fmancmlly interested did
not participate in the boycott. These respondents have offered little evid to rebut pl 1I's prima facie
case in this respect, however. In any event, since responsibility for sending the boycott invitations may be attributed to .
these respondents, the question of their stores’ acceptance of their invitations is essentially immaterial.
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The last alternative explanation, which cites Toastmaster’s non-
participation in the trade show as the cause of its decline in sales, is
rather ironic, since it was Toastmaster’s refusal to accept Gibson, Sr.’s
demand for increased trade show participation fees which led to its
being blacklisted in the first place. Even if we were to dignify this
argument by full consideration of it, however, we would have to
conclude that it is not adequately supported by the record. Respon-
dents proffered no direct evidence of the impact, in the absence of a
boycott, that non-participation in the trade show would have on a
firm’s ability to sell directly to individual Gibson stores. Without any
indication of the magnitude of this impact, we cannot infer that non-
participation in the trade show alone could have caused such a sharp
drop in Toastmaster sales in 1971.

Respondents have failed to establish the existence of legitimate
business reasons on the part of Gibson retailers, wholly distinct from
their receipt of the boycott letter, which would account for the sharp
~ drop in Toastmaster sales. Cf., DuPont Glore Forgan, Inc. v. American
Telephone & Telegraph Co., 437 F. Supp. 1104, 1126 (S.D.N.Y. 1977),
aff'd mem., 578 F.2d 1867 (2d Cir.), cert. denied, 439 U.S. 970 (1978).
Neither are we persuaded that this drop in Toastmaster sales was
“mere chance.” Interstate Circuit, supra at 223. Respondents’ actions
and their consequences cannot be explained by alternate inferences
that can be drawn from the record, and in light of the specific
invitation to boycott and the subsequent evidence as to the effects of
the invitation, we find that respondents have violated Section 5 of the
FTC Act by engaging in an unfair method of competition, viz., a group
boycott.’? We find further that, despite a modest rebound in Toastmas-
ter sales to individual Gibson stores in 1972 and 1973, this boycott
plainly continued until at Jeast 1974 when Toastmaster capitulated to
the demands of Gibson, Sr.’s representatives [18]for higher fees for
participation in the Gibson Trade Show. (ID 3892) We note also that
respondents have offered no evidence to show that the boycott was
discontinued prior to 1974.

The ALJ, finding that the individual and corporate Gibson respon-
dents comprised a single entity, issued an order on this count of the
complaint binding all of them, save Gibson’s, Inc. Without necessarily
agreeing that there was complete unanimity of interest among all
respondents under the pre-November 1, 1972 organizational structure
of the Gibson family business, we conclude that the ALJ was correct in
placing all such respondents under order.

First, substantial commonality of interest was demonstrated, espe-

17 Indeed, under these circumstances an invitation to boycott, irrespective of its actual effects, might violate
Section 5 if the soliciting party has a reasonable expectation that the invitation will be accepted and acted upon.
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cially in the pre-November 1, 1972, environment. The ALJ found that
all individual respondents, including Gibson, Jr. and Gerald, were
officers of Gibson Products Company, the franchisor corporation, with
authority broad enough to include knowledge and approval of the
dissemination of the boycott letters. Inclusion of the corporate
respondents was correctly premised on the ALJ’s finding of their
mutual interdependence and on the interdependence among the
corporate and individual respondents collectively. It is not necessary
for this purpose to determine, as the ALJ did, that all respondents
were part of a single enterprise in the pre-November 1, 1972 period.

Second, respondents’ operations are sufficiently integrated that an
order embracing all of them is necessary to insure the effectiveness of
the relief we have directed. Some fencing in to prevent circumvention
of Commission orders is appropriate and lawful, see Sunshine Art
Studios, Inc. v. FTC, 481 F.2d 1171 (1st Cir. 1978); Delaware Watch Co.,
Inc. v. FTC, 332 F.2d 745 (2d Cir. 1964), and where, as here, it has been
shown that respondents’ operations are closely integrated, it is
probably indispensable.18

[19]Complaint counsel appeal from the failure to include Gibson’s,
Inc., the principal post-November 1, 1972, corporate entity, in the

" boycott provisions of the order. The ALJ reasoned that since Gibson’s,
Inc., did not exist at the time of the boycott, it should not be covered.
(ID p. 210) We disagree.

The evidence indicates and we have found that the boycott of
Toastmaster continued until at least 1974, and indeed, complaint
counsel contend that Jeannette is still being boycotted. (RAB 31) Since
institutional management of the Toastmaster boycott, at least in the
post-November 1, 1972, period, was in the hands of Gibson’s, Inc.,
which became the franchisor corporation, or of its officials, we find
that that corporation participated substantially in the consplracy, and
is chargeable as a member thereof.

Indeed, even if the boycott had not continued after November 1,

18 Respondents object also to the entry of an order against the lot of them precisely because they are so closely
interwoven, on the ground that corporations cannot conspire with their own subsidiaries, affiliates, or officers.
Knutson v. Daily Review, Inc., 383 F. Supp. 1346 (N.D. Cal. 1974), modified, 401 F. Supp. 1374 (N.D. Cal. 1975),
modified, 548 F.2d 795 (9th Cir. 1976), cert. denied, 433 U.S. 910 (1977). It is contended, for example, that Gibson, Sr.
and his wife could not have conspired with the corporate respondents because they owned a controlling interest in
each. Without di: ing the permutations of who amongst the Gibson corporate and family respondents could be held
to have conspired with whom, we simply note that concerted action between related corporations which has the
purpose or effect of unreasonably restraining the trade of unrelated third parties is highly suspect under the intra-
enterprise conspiracy doctrine. See, e.g., American Bar Association, Antitrust Law Developments 33 (1975), and cases
cited therein. Moreover, we have made appropriate provision in Part I of the Final Order for those circumstances in
which some of the respondents collectively own retail stores.

We have no occasion here to examine the outer reaches of intra-firm conspiracy doctrine in any event, principally
because the conspiracy we have found relates mainly to the agreement between the respondents (and each of them)
and the Gibson franchised stores to boycott designated suppliers’ product lines. Also, of course, the corporate

respondents were all held b their interdepend required doing so in order to insure the effectiveness of the
relief ordered, and “bathtub conspiracy” doctrine does not address this question at all.
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1972, it would still be necessary and proper to include Gibson’s, Inc. in
the order. Where a business found guilty of unfair trade practices is
continued by a subsequently formed corporation, both businesses may
be subject to the cease and desist order, P. F. Collier & Son Corp. v.
FTC, 427 F.2d 261 (6th Cir.)., cert. denied, 400 U.S. 926 (1970). The
determination to include the newly formed company hinges on various
factors which include whether both companies engaged in the same
business, the capability of the new company to resume the unfair
practices, and whether there is substantial identity of ownership
between the old company and the new, id. at 272. Prior to November 1,
1972, the franchising business and the Gibson trade show were
operated by Gibson, Sr. under the aegis of the Gibson Products Co.
Gibson, Jr. and Gerald Gibson were president and executive vice
president of that company. Currently, Gibson, Sr. operates the trade
show and Gibson, Jr. and Gerald carry on the franchising business
through Gibson’s, Inc. Clearly the same parties found to have engaged
in the boycott are still in control of the same businesses which were
involved in the boycott. In light of the integrated nature of the
business operations prior to November 1, 1972, the fact that the Gibson
Trade Show continued to be oriented to Gibson stores, and the existing
family relationship, the division of labor represented by the franchis-
ing business being taken over by the newly formed Gibson’s, Inc. does
not justify excluding that corporation from the order. Thus, the order
will run to this corporation as well. [20]

Count III

Complaint counsel challenge under Section 2(c) of the Clayton Act1®
the receipt of commissions by Gibson, Sr., from two brokers represent-
ing Ray-O-Vac Company, Barshell, Inc., and Al Cohen Associates, Inc.
The statute bans payments of brokerage or allowances in lieu thereof
by one party in a transaction to the other and by either party to the
other’s agent. Complaint counsel tried the Count III charges on the
theory that Gibson, Sr. acted in these transactions as a principal or
buyer, not on the theory that he acted as intermediary or agent of
other respondents or nonrespondent franchisees.

The ALJ found that Gibson, Sr. (but none of the other Gibson family

1 Section 2{e), 15 U.S.C. 13(c) (1976), provides:

That it shall be unlawful for any person engaged in commerce, in the course of such commerce, to pay or
grant, or to receive or aceept, anything of value as a commission, brokerage, or other compensation, or any
allowance or discount in licu thereof, except for services rendered in connection with the sale or purchase of
goods, wares, or mérchandise, either to the other party to such transaction or to an agent, representative, or
other intermediary therein where such intermediary is acting in fact for or in behalf, or is subject to the direct
or indirect control, of any party to such transaction other than the person by whom such compensation is so
granted or paid.
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Respondent’s other threshold argument is that a showing of
discrimination is a necessary prerequisite to a finding of a Section 2(c)
violation. (RAB 22-25) Once again, we disagree.
~ The proscription of Section 2(c) is absolute in prohibiting the
payment of brokerage to the other party to a transaction or to that
party’s agent, “except for services [22Jrendered.” The legislative
history?! and the case law support this understanding. Such doubt as
exists in this area was created by dicta in the decision of the Supreme
Court in FTC v. Broch & Co., 363 U.S. 166 (1960).22 While Broch may
have generated some confusion, see Rowe supra at 344-345, the weight
of authority is that a showing of discrimination in the payment of
“dummy brokerage” is not a geéneric statutory requirement.

In Broch an independent broker agreed to lower his commission in
order to give a purchaser a lower price. The issue was whether the
lower price that the buyer obtained was an allowance in lieu of
brokerage in violation of Section 2(c). The Supreme Court found a
violation, reasoning that this situation was analogous to a broker
splitting part of his commission with the buyer. The Court was
.concerned, however, that brokers be able to change their prices
without every consequent saving to a buyer being judged an “allow-
ance in lieu of brokerage.” Thus, the Court wrote, “[t]his is not to say
that every reduction in price coupled with a reduction in brokerage,
automatically compels the conclusion that an allowance in lieu of
brokerage has been granted.” 363 U.S. at 175. The Court went on to
explain that “[a] price reduction based upon alleged savings in
brokerage expenses is an ‘allowance in lieu of brokerage’ when given
only to favored customers.” Id. at 176. The Court’s language that

“whéther such a reduction is tantamount to a discriminatory payment
of brokerage depends on the circumstances of each case,” id., cannot
fairly be read to require a showing of diserimination as a prerequisite

to finding any Section 2(¢) violation. [23]
~ Read as a whole, Brock represents an effort by the Court to plug a
possible statutory loophole through use of the “allowance in lieu of
brokerage” provision. Because of difficulties peculiar to transactions of

21 The Conference Report states:

[T]his subsection permits the payment of compensation by a seller to his broker or agent for services
actually rendered in his behalf; likewise by & buyer to his broker or agent for services in connection with the
purchase of goods actually rendered in his behalf; but it prohibits the direct or indirect payment of brokerage
except for such services rendered. It prohibits its allowance by the buyer direct to the seller, or by the seller
divect to the buyer; and it prohibits its payment by either to an agent or intermediary acting in fact for or in
behalf, or subject to the direct or indirect control, of the other.

H.R. Rep. No. 2951, T4th Cong., 2d Sess. 7 (1936).
22 Respondent’s argument is not based on a specific holding in Brock, but only upon the Court’s occamonal
references, in the context of the facts of that case, to “discriminatory” brokerage.
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the type considered in Broch, it was necessary to use the notion of
discrimination as an element in establishing whether a price reduction
was an allowance in lieu of brokerage.

The instant case is quite different, however. Here it is alleged that
the seller made payments to a broker who, in fact, was under the
control of the buyer and who passed on most of his commissions to that
buyer.23 Broch reviews the legislative history of Section 2(c), finding:

One of the favorite means of obtaining an indirect price concession
was by setting up “dummy” brokers who were employed by the buyer
and who in many cases, rendered no services. The large buyers
demanded that the seller pay “brokerage” to these fictitious brokers
who then turned it over to their employer. This practice was one of the
chief targets of § 2(c) of the Act. 363 U.S. at 169.

Thus, the type of transaction we consider here is precisely that which it
was the major legislative purpose to curtail. While respondent quotes
at great length from such cases as Shreveport Macaroni Manufactur-
ing Co. v. FTC, supra; Gulf Oil Corp. v. Copp Paving Co., Inc., supra;
and Rohrer v. Sears, Roebuck & Co., 1975-1 Trade Cas. 160,352 (E.D.
Mich. 1975), for the proposition that Section 2(c) is directed at
discrimination, none of these cases is factually apposite and none
demonstrates that, in general, discrimination is a necessary element of
a Section 2(c) violation.

As a matter of statutory construction of Section 2 as a whole,
subsection 2(c), like subsections 2(d) and 2(e), necessarily makes certain
business practices, other than price discrimination, unlawful, as it is
designed to eliminate hidden preferences by forcing them “into the
open” for measurement and adjudication under the more forgiving
price discrimination provisions. FT'C v. Simplicity Pattern Co., 360 U.S.
55, 68 (1959).2¢ Moreover, subsections 2(d) and 2(e) on their face require
a showing of discrimination, while subsection 2(c) does not, thus
manifesting an explicit congressional determination not to require
discrimination as a precondition to finding illegal [24]Jdummy broker-
age. Given the purpose and structure of the Act and the illogic of
addressing the problem of dummy brokerage in terms of discrimina-
tion, a general requirement that discrimination be shown cannot and
should not be read into Section 2(c).

Complaint counsel cites Rangen, Inc. v. Sterling Nelson & Sons, 351

24 851 (9th Cir. 1965), cert. denied, 383 U.S. 936 (1966), for the

23 The ALJ found that “Gibson, Sr.’s review of Ray-O-Vac's ission stat ts to Miller, ibly a seller’s
sker, to determine how much brokerage he should receive, demonstrates respondent’s control of the latter.” (ID 197)

24" The Court in FTC v. Simplicity Pattern Co. noted expressly that each of subsections (c), (d), and (e) makes
tain practices other than price discrimination unlawful. 360 U.S. at 65.
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proposition that Broch is not to be understood to require generically a
showing of discrimination, and we find the discussion in that case
convincing. In Rangen it was concluded that Section 2(c) applies to
payment of commercial bribery and that discrimination is not a
necessary element of a Section 2(c) violation.

The Court explained that:

discrimination was used in Broch to determine if the price arrangement was an “in lieu”
of brokerage transaction; and, although discrimination would appear now to be relevant
in reduced-commission cases, it does not follow that it is now an essential element in
cases involving the outright payment of unearned brokerage. 351 F.2d at 858.

Respondent cites no decisions other than Broch-type cases involving
allowances in lieu of brokerage in which a Section 2(c) case was
dismissed for failure to show discrimination. We, therefore, conclude
that Section 2(c) means, in essence, what it says, and that complaint
- counsel need not demonstrate, as respondent would require, that
dummy brokerage has been paid to others, with favored customers
receiving larger payments. Accordingly, the threshold requirements to
utilize Section 2(c) have been satisfied in this case.

Respondent next raises certain factual objections to a finding of a
Section 2(c) violation. Gibson, Sr. contends that the check that was
issued to him on September 23, 1972 (CX 192), which was found by the
ALJ to be evidence of the illegal brokerage, was, in fact, an unrelated
3% commission or show fee due Gibson, Sr. for sales by the Gibson
Trade Show of merchandise belonging to Barshell. (RAB 13) There is a
conflict in the testimony on this point between Barshell’s proprietor,
Mr. James Miller, and Mr. Lynn Low, a trade show buyer for Gibson,
Sr. We resolve the conflict as the ALJ did, by crediting Mr. Miller’s
testimony. ‘ '

Mr. Miller testified, in essence, that Gibson, Sr. would review his
“commission statements” (which indicated total sales by Ray-O-Vac
through Barshell to Gibson stores) and assess a corresponding charge
as his brokerage fee upon Mr. Miller’s commission. (Tr. 3132-34) Mr.
Miller identified the check in question, CX 192, as his payment to
Gibson, Sr., for this purpose. Mr. Low contended that CX 192 was
Barshell’s check in payment for the Gibson Trade Show’s sales of
Barshell’s health and beauty aids. (Tr. 7523-24) There is evidence,
however, [25]that Mr. Miller sold health and beauty aids, not through
Barshell, but through his other corporation, Progressive Brokerage.
(Tr. 3136-37) In fact, Mr. Miller testified that Barshell was formed
specifically to be a housewares distributor, “{a]nd that’s why I chose to
move it [Ray-O-Vac] into that company [Barshell], as opposed to our
beauty aids rep.” (Tr. 3145) Had the payments been for the purpose
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described by Mr. Low, therefore, the check presumably would have
been made out to Progressive Brokerage, rather than to Barshell.
Moreover, Mr. Miller’s testimony is consistent with evidence of Gibson,
Sr.’s course of dealing, and is specifically consistent with the ALJ’s
finding that Gibson, Sr. had an agreement with Mr. Miller’s successor
as agent for Ray-O-Vac to do precisely the same thing. (ID 425-29)

Gibson, Sr. next contends that he was not a buyer in September,
1972, and, thus, cannot be liable under complaint counsel’s theory of
violation. (RAB 17-19) This argument is without merit. We agree with
the ALJ that at least in the context of his personal ownership and
operation of individual retail stores, as well as in his role as head of
Gibson Products Company, Gibson, Sr. was plainly a buyer.

Respondent relies heavily on Nuarc Co. v. FTC, 316 F.2d 576 (7th
Cir. 1963), where it was held that under certain circumstances mere
ownership may not suffice to make one a buyer within the meaning of
the Act, but Nuarc is factually inapposite. In that case the Commission
was required to try to establish a link between two corporations to
show a pass-through of benefits from one to another. The instant case
is substantially different. Purchases from Ray-O-Vac by at least the
-Gibson, Sr.-owned retail operations can be attributed to the actions of
Gibson, Sr. personally. No pass-through of benefits need be demon-
strated. Gibson, Sr. is covered by the statutory provision because, as
the buyer in the transaction, he or his agent received brokerage
payments from the other party to the transaction or from his agent.

Finally, respondent argues that assuming CX 192 represents a
brokerage check and assuming that he was a buyer at the time, he has
met the statutory exception for “services rendered.” (RAB 28-30) It is
unclear whether this exception applies as between buyer and seller,
although Broch, supra at 173-74, suggests that it may.25 However,
even assuming that buyers may avail themselves of it, respondent has
not come forward with adequate evidence to substantiate this claim.
[26]

Respondent has made no effort in concrete terms to establish the
value of the services he rendered in relation to the brokerage payments
1€ received. It is not contested that respondent’s services in inducing
he purchase of Ray-O-Vac products by Gibson stores were in the

ature of brokerage or were “selling type” services within the
xception in Section 2(c). But, even assuming this exeception is
vailable to buyers, respondent’s burden is considerably greater and

”_“'I'h:r:-i;m evidence that the buyer rendered any services to the seller or to the respondent [broker] nor that

rthing in its method of dealing justified its gettir}g a discriminatory price by means of a reduced brokerage charge.

would have quite a different case if there were such evidence and we need not explore the applicability of § 2(c) to

1 circumstances,” FTC v. Brock & Co.; supra at 173; but, cf., Southgate Brokerage Co., Inc. v. FTC, 150 F.2d 607 (4th
\, cert. denied, 326 U.S. 774 (1945).



f"’mance of certam functlons the suppller othervwse‘ would have under-
v taken 1tse1f;,; Arg'uably, the “serv:ces rendered" exceptlon is. broad‘i

tional services. ‘Respondent’s appeal, therefore is denied

o Complalnt counsel’s appeal is premised excluswely upon the theor:

- that all of the GleOl’l respondents ‘constituted a “single economi
_enterprlse,”,,, both  before and after November 1; 1972. Under this
scenarw, all respondents should be found liable and placed under order*'
iiasa consequence of the Barshell transactlon, and Al Cohen Assoc :
: .k,'-'-g:should be held as a consequence of the transactions in which it
e mvolved for if [27]all respondents comprxsed a smgle enterpmse the
Glbson Sr must have been a buyer even 1n'1974 and 1975, When he
g longer owned any Glbson retall stores e B

!
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name without also serving an anticompetitive purpose. It may indeed
be the case that respondent’s illegal conduct has been perpetrated
under the guise of these clauses, but the remedy may be to restrain the
conduct, not the clauses. We are satisfied that an order addressed to
conduct, especially as it affects price or concerns suppliers vis-a-vis the
trade show, will be adequate to insure that the underlying purpose of
the order is not circumvented. We have modified the order to
substitute for paragraph 5 of the ALJ’s order a more narrow provision
focusing on the content of communications from respondents to
franchisees. It should, accordingly, be very difficult for respondents to
utilize the merchandising advice and quality control clauses they retain
in an anticompetitive manner without thereby violating another
provision of the order.

Respondents’ additional objections to paragraphs 3 and 4 of the
ALJ’s order are denied, as these provisions constitute reasonable
fencing-in related directly to the conduct held to be illegal in this case.
FTC v. Mandel Brothers, Inc., 359 U.S. 388 (1959); F'TC v. National
Lead Co., 352 U.S. 419 (1957); Jacob Siegel Co. v. FTC, 327 U.S. 608
(1946). Essentially, these provisions prevent respondents from blocking
supplier sales to franchisees, either at respondents’ whim or, more
specifically, because the supplier has not met respondents’ terms for
participation in the trade show. Thus, these provisions operate to
frustrate nascent group boycotts by preventing respondents from
interfering with supplier-franchisee transactions under specified cir-
cumstances. ‘

All other objections raised to the order provisions relating to Count
II have been considered and are denied. '

Gibson, Sr. contends that the order provisions resulting from Count
IIT violations are also overbroad, in that they are not limited to
transactions in which he is a buyer, but include those in which he acts
as agent or intermediary for a buyer. We see no infirmity in this
extension; rather we view it as permissible fencing-in related directly
to the conduct held to be illegal herein.

Such fencing-in is particularly approprlate in light of the interrela-
tionship among respondents. At least since November 1, 1972, there has
been an enhanced potential for [29]Gibson, Sr. to act as agent or
intermediary for retail stores owned by other members of the Gibson
family. Indeed, he owns no stores outright at this time, meaning that,
leaving aside the possibility of treating all respondents as a “single
enterprise,” an order limited to Gibson, Sr. as a buyer might have little
practical effect. Finally, it is not true, as Gibson, Sr. suggests, that the
ALJ’s finding that no liability attached to the Al Cohen transaction
constituted a vindication for Gibson, Sr. in those circumstances where
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successors and assigns, officers, directors, agents, representatives and
employees, directly or through any corporation, subsidiary, division or
other device in connection with the operation of a trade show, the
operation or franchising of any retallmg business, or the operation of
any business related to retailing in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from: '

1. Combining, agreeing, engaging in an understanding, or conspir-
ing with any of said other respondents, or any other person, partner-
ship or corporation, to eliminate or boycott any supplier in order to
prevent or hinder the supplier’s sales to or business dealings with any
of the respondents or any other person, partnership, or corporation;
provided that nothing herein shall prevent respondents from acting
collectively to further legitimate business decisionmaking with respect
to businesses, including retail stores, which said respondents own
collectively.

2. Coercing or intimidating any supplier in any manner to prevent
such supplier from competing for the sale of any products to any
retailer or any other person, partnership or corporation.

3. Representing directly or indirectly or implying to any supplier
that the supplier may not compete for the sale of any products to any
other person, partnership or corporation.

4. Taking any individual action to eliminate a supplier or to
prevent or hinder the supplier’s sales to or business dealings with any
other person, partnership or corporation because such supplier does not
appear in shows conducted by the Gibson Trade Show.

5. Recommending, suggesting or advising any retailer or any other
person, partnership or corporation not to deal with a supplier because
such supplier does not appear in shows conducted by the Gibson Trade
Show, or because such supplier is unwilling to meet the price, delivery,
or billing terms demanded by respondent{s] or by any retailer or any
other person, partnership or corporation.

11

It is further ordered, That Herbert R. Gibson, Sr., individually and
doing business as Gibson Products Company and The Gibson Trade
Show, Belva Gibson, Herbert R. Gibson, [3[Jr., Gerald Gibson, Gibson
Products Co., Inc., Gibson’s Inc., Gibson’s Discount Centers, Inc., their
successors and assigns, officers, agents, representatives and employees,
directly or through any corporation, subsidiary, division or other device
in connection with the purchase of merchandise, in commerce, as
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at least thirty (30) days prior to any proposed change in the corporate
respondents such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
which may affect compliance obligations arising out of the order.

VIIL

It is further ordered, That respondents herein shall within sixty (60)
days after service upon them of this order file with the Commission a
report in writing setting forth in detail the manner and form in which
they have complied with this order.
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products by soliciting orders by telephone and by personal contacts,
shipping said products by mail and by common carriers to persons,
business establishments, schools, educational and religious institutions
and other entities (hereafter referred to as “persons” in this com-
plaint), located in various States of the United States, under its
corporate name and also through its division named AAA Lighting
Products, Inc. Respondent therefore maintains and has maintained a
substantial trade in said light bulbs and other products in or affecting
commerce as “commerce” is defined in the Federal Trade Commission
Act as amended. .

Par. 3. In the course and conduct of its business, respondent is now
and for some time has been engaged in the following acts or practices:

(a) Distributing or causing to be distributed, light bulbs and other
products to persons who have not requested or consented to the
shipment of such products and, in connection with such shipments,
failing to disclose to such persons that they may treat such products as
gifts and that they have the right to retain, use, discard, or dispose of
such products in any manner as they see fit without any obligation.

(b) Mailing or causing to be mailed, bills and collection letters to
recipients of light bulbs and other products who did not request or
consent to the shipment of such products.

The acts and practices set forth above were and are unfair or deceptive
acts or practices in violation of Section 5 of the Federal Trade
Commission Act, as amended.

PaRr. 4. In the course and conduct of its busmess respondent is now
and for some time has represented, contrary to fact, that:

(a) Persons who do not pay for light bulbs or other products will have
their alleged delinquent accounts referred to an attorney, debt
collection company, credit bureau, or credit reporting agency.

(b) Respondent will adversely affect the credit rating of persons
. with alleged delinquent accounts.

(c) Failure to accept delivery of respondent’s products will result in
the persons being liable for storage charges or other charges assessed
by common carriers attemptmg to deliver such products

Such acts or practices were and are deceptive.

- PAr. 5. Respondent’s representatives have contacted janitors, custo-
dians, maintenance personnel and other persons in various business
establishments and institutions and represented themselves, contrary
to facts, as being friends or acquaintances of such persons or as
salesmen who have supplied said business establishments and institu-
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not responsible or respondent has offered discounts to induce persons
to accept, retain, or pay for the products. Such acts and practices have
been, and are, unfair or deceptive acts and practices.

Par. 9. Respondent has, as aforesaid, used unfair or deceptive acts
and practices to induce business establishments and institutions to
accept or retain unordered merchandise and merchandise priced higher
than represented at the time it was ordered and to pay to respondent
substantial sums of money for said merchandise. Respondent has
received said sums of money and has failed to refund or offer to refund
said money. The use by respondent of said acts and practices and the
continued retention of said sums of money are unfair or deceptive acts
and practices. '

Par. 10. Respondent, which has been in substantial competition in
commerce with corporations, firms and individuals engaged in the sale
of light bulbs and other products, has used, as aforesaid, unfair and
deceptive acts and practices to induce persons, business establishments
and institutions to retain or accept and pay for said products.

PAr. 11. The aforesaid acts and practices of respondent, as herein
alleged, have been and are all to the prejudice and injury of the public
apd are in or affecting commerce in violation of Section 5 of the
Federal Trade Commission Act or the provisions of 39 U.S.C. 3009.

DecisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and which,
if issued by the Commission, would charge respondent with violation of
the Federal Trade Commission Act and Section 3009 of the Postal
Reorganization Act (39 U.S.C. 3009); and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondent has
violated the said Acts, and that complaint should issue stating its
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iary, division or franchisee, if they do not sell substantial amounts of
Products to Persons in the United States. In addition, Respondent shall
not mean any unrelated wholesalers, jobbers or persons not affiliated
with Respondent, nor shall any part of this order be construed to
include the acts or practices of such persons. Provided further, that
Respondent shall not mean a successor to, or assign of, Commercial
Lighting Products, Inc. into which Commercial Lighting Products, Inc.
is liquidated pursuant to Section 332 of the Internal Revenue Code,
where such successor or assign in good faith receives distributions in
complete liquidation of Commercial Lighting Products, Inc. and such
successor or assign no longer carries on the business of Commercial
Lighting Produets, Inc. in any way. ‘

“Products” shall mean light bulbs, fluorescent tubes or any lighting
equipment or any other merchandise currently sold by Commercial
Lighting Products, Inc. or sold by Commercial Lighting Products, Inc.
in the future.

“Shipping” shall mean sending, or causing to be sent, any Products
by mail or by any carrier or by any means.

I
It is ordered, That Respondent cease and desist from: v

1. Shipping Products or causing Products to be shipped, without
the expressed request or consent of a Person.

2. Mailing, or causing to be mailed, a bill to a Person for Products
which have been shipped without the prior expressed request or
consent of the Person.

3. Soliciting an order for Products from any Person without first
making a good faith effort to determine whether such Person is
authorized to order said Products in the dollar amount of said order.

4. Shipping Products to a Person in larger quantities than ordered
or at prices greater than prices quoted at the time of the order.

5. Offering discounts to induce Persons who allege that they
received unordered Products from Respondent to accept, retain, or pay
for said Products until after a bona fide effort has been made to
~ ascertain whether or not the Products were unordered.

6. Shipping, or causing to be shipped, a collection letter to a Person
to whom Products have been shipped without the prior expressed
request or consent of such Person.

7. ‘Transferring, or causing to be transferred, to a debt collection
company, credit bureau or any credit reporting agency, the alleged
delinquent account of a Person who has informed Respondent that the
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- Products involved were not ordered, until after a bona fide effort has
been made to ascertain whether or not the Products were unordered.

Provided, however, that Respondent may act in accordance with the
exceptions set forth in the Postal Reorganization Act, 39 U.S.C. 3009,
as amended or modified. ; ,

Provided further, however, that for purposes of this order, no
Products shall be deemed to have been shipped without the prior
expressed request or consent of a Person if the procedures outlined
below in Parts III and IV of this order have been complied with and
the acts enjoined in Part 1T of this order have not been committed in
connection with the shipping of such Produets.

11

It is further ordered, That Respondent cease and desist from
representing that: :

1. The individual contacting a Person being solicited is a friend or
acquaintance or has been referred by another individual in the business
or institution of the Person solicited or that Respondent has supplied
light bulbs or other Products to such Person or such Person’s business
establishment or institution in the past unless such is the fact.

2. Any Person from whom an order for Products is solicited is being
contacted for the purpose of offering him a free gift unless such is the
fact.

3. The quantity or price of Products that will be shipped by
Respondent in connection with soliciting any Person’s consent to
receive said Products is less than the quantity or the price of the
Products that will be shipped. However, Respondent shall not be
deemed to have violated this subsection if it shows that such quantity
or price variance was the result of a clerical error. ' '

4. Respondent will send or has sent a notice of an alleged
delinquent account to a debt collection company, credit bureau, credit
reporting agency, attorney or other individual or entity unless such is
the fact.

I11
It is further ordered, That:

1. Respondent shall not mail or otherwise ship Products pursuant
to any order which does not include on the order form, in addition to
any other information, the following information in legible form: (a)
the name of the individual who ordered the Products; (b) the job title
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of the individual who ordered the Products; (c) the quantity of each
item ordered; (d) the unit price of each item and the total price of the
order; (e) the date said individual ordered the Products; (f) whether the
order was taken on the telephone or in person; (g) whether the
individual placing the order signed the order; (h) whether the
individual placing the order has received a copy of the order; (i) the
name of the salesman or other individual who wrote the order; and (j)
whether the individual who ordered the Products states that he has
ordered any such Products from Respondent in the past.

2. Respondent will utilize an “Acknowledgment” form which will
be addressed to the attention of “Lighting Buyer” of the Person in
question, which will contain the information required by items (a)
through (j) of Part III, paragraph 1 above, and a notice that if there is
any problem with the order, the Person may call Respondent on a free
“800” telephone number listed conspicuously on the Acknowledgment.
The Acknowledgment will be sent by first class mail to the Person.
Respondent will not ship Products to the Person within ten days after
mailing of the Acknowledgment. (A representative copy of the
Acknowledgment form is attached hereto as Appendix A.)

3. Respondent shall not ship Products to any Person who informs
Respondent, before said Products are shipped, that the merchandise
allegedly ordered was not ordered.

Provided, however, that the provisions of paragraphs 1-3 above shall
not apply where Respondent has received a signed order from a.Person
on the Person’s purchase order or similar form.

4. Respondent shall retain for a period of two (2) years each
written communication of the type referred to in Part III, paragraph 2
of this order and each letter sent by Respondent in response to any
communication of the type referred to in Part III, paragraph 3 of this
order, as well as all other written complaints alleging receipt of
unordered merchandise, and shall make said communications and
letters available to the Commission’s staff for inspection and copying
upon request.

v
It is further ordered, That:

1. Respondent adopt a Statement of Operating Principles and
Practices (“Statement”) as set forth in Appendix B, and deliver a copy
of this Statement to each of its employees, salesmen, agents, solicitors,
problem solvers, collectors, customer service personnel and all other
individuals who communicate with Persons in connection with the
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offering to sell or the terms of sale of Respondent’s Products to
Persons, the requesting of payment, or the handling of complaints that
Products shipped were allegedly unordered.

2. Respondent provide each individual described in Part IV,
paragraph 1 of this order with a form to be signed and returned to
Respondent, clearly stating his intention to be bound by and to
conform his business practices thereto during the period said individual
is so engaged and for a period of two (2) years thereafter, and make
said forms available to the Commission’s staff for inspection and
* copying upon request.

3. Respondent will not use or engage or will terminate the use or
engagement of any such individual described in Part IV, paragraph 1
of this order who does not sign said Statement.

4. Respondent discontinue dealing with or terminate the use or
engagement of any individual described in Part IV, paragraph 1 of this
order who continues on his own any act or practice prohibited by this
order.

5. Respondent shall forthwith distribute a copy of this order to
each of its divisions or subsidiary corporations that is involved in the
offering for sale, sale or distribution of Products to Persons.

6. Respondent institute a program of continuing surveillance
satisfactory to the Commission designed to reveal whether the
individuals described in Part IV, paragraph 1 of this order are
conforming to the requirements of this order as incorporated in the
Statement.

It is further ordered, That:

1. 'Respondent shall notify the Commission at least thirty (30) days
prior to any proposed change in the Respondent such as dissolution,
assignment or sale resulting in the emergence of a successor corpora-
tion, the creation or dissolution of which may affect compliance
obligations arising from this order.

2. Respondent shall within sixty (60) days after service upon it of
this order, file with the Commission a report, in writing, setting forth
in detail the manner and form in which it has complied with this order.
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APPENDIX A

[letterhead
with return address]

ACKNOWLEDGMENT OF ORDER

TO: Lighting Buyer

Ttems Ordered " Quantity Unit Price Total

’ Total Price of Order
Order placed by
Title of individual who placed order
Date of order :
Order was placed (circle one): In Person By Telephone
Did individual placing the order sign it?  Yes No
Did individual placing the order receive a copy of it?  Yes  No
Name of salesperson or other person who wrote the order

Did the individual who placed the order state that she/he had ever ordered any such
products from Commercial Lighting Products, Inc., AAA Lighting or Pennstar
in the past?

IMPORTANT: IF THERE IS ANY PROBLEM WITH THIS ORDER, YOU MAY
. CALL US TOLL FREE AT 800-xxx-XXXX.

ArpeEnDIX B

ERCIAL T D
TATEMENT OF PRINCI

As an employee of Commercial Lighting Products, Inc. (“CLP”) you should know the
Principles and Practices upon which CLP operates and expects its employees to operate.

The success of CLP is based on customer good will and belief in CLP’s products.
Unfair and unethical sales practices undercut this success, and will not be tolerated by
CLP. :

Specifically, the following acts or practices are both unethical and unlawful, and will
not be tolerated by CLP: .

1. The sending of products without the expressed request or consent of the customer.

2. Sending a bill to a customer for products that have been shipped without the prior
expressed request or consent of the customer.

3. Soliciting an order for products from any potential customer without first making
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a good faith effort to determine whether such person is authorized to order products in
the dollar amount of the order.

4. Sending products to a customer in larger quantities than ordered or at prices
_ greater than prices quoted at the time of the order.

5. Offering discounts to induce customers who say they received unordered products
from CLP to accept, retain, or pay for the products, until after a bona fide effort to
ascertain whether or not the products were unordered.

6. Sending a collection letter to a customer for products which have been shipped
without the prior expressed request or consent of the customer.

7. Transferring in any way to a debt collection company, credit bureau or any credit
reporting agency, a delinquent account of a customer who has informed CLP that the
products involved were not ordered until after a bona fide effort to ascertain whether or
not the products were unordered.

8. Telling a potential customer that the individual contacting the customer is a
friend or acquaintance or has been referred by another individual in the business or
institution of that potential customer, or stating that CLP has supplied light bulbs.or
other products to the potential customer or the potential customer’s business establish-
ment or institution in the past unless such is the fact. )

9. Telling a potential customer that he or she is being contacted for the purpose of
offering him or her a free gift unless such is the fact. :

10. Telling any potential customer the quantity or price of products that will be
shipped by CLP is less than the quantity or the price of the products that will be shipped.

11. Telling any customer that CLP will send or has sent a notice of an alleged
delinquent aecount to a debt collection company, credit bureau, credit reporting agency,
attorney or other person or entity unless such is the fact.

In addition, CLP requires that an order shall not be mailed or shipped unless the order
is legibly written on a properly completed CLP order form, or CLP receives a signed
order on the customer’s purchase order or similar form.

Furthermore, those CLP procedures which make it obligatory that CLP not ship
products to a customer until 10 days after the mailing of the CLP “Acknowledgment”
form, must be strictly adhered to. It is CLP’s policy to keep these Acknowledgment
forms. :

Finally, it is also CLP’s policy to keep all correspondence between CLP and persons
who say they received unordered merchandise from CLP. If you engage in any such
correspondence or have custody of any such correspondence, you must not destroy it
unless CLP gives you authority to do so in writing. '

These procedures and practices are required by CLP and are mandatory. You will be
discharged if you do not adhere to them.

I will be bound by this Statement of Operating Principles and Practices and will act
accordingly.

Date:



